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ADVERTISEMENT. 


In  this  edition  several  new  precedents  and  a 
considerable  number  of  new  forms  of  clauses  have 
been  added ;  as  to  the  latter,  partly  by  incorporation 
in  the  precedents  and  partly  in  the  notes;  and 
the  precedents  and  forms  have  been  revised  and 
rearranged  with  a  view  to  convenience  of  use. 
The  notes  also  have  been  considerably  added  to, 
and  in  many  cases  rewritten.  Space  has  been 
obtained  for  the  large  amount  of  new  matter  by 
the  omission  of  some  precedents  and  parts  of  pre- 
cedents of  a  very  special  or  exceptional  character, 
and  the  abridgment  of  others. 

The  index  has  been  much  amplified. 

The  editors  desire  to  express  their  sense  of  the 
loss  which  they  have  sustained  through  being 
deprived  (by  his  premature  and  much  regretted 
death)  of  the  assistance  of  Mr.  Waley,  whose 
great  learning  and  ability  were  so  conspicuously 
shown  in  the  former  edition  of  this  volume  and 
those  on  Mortgages  and  Settlements. 
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Page  26,  note  {e).    In  connection  with  Paton  t.  Shqrpard,  see  Finney  t.  (ifriee, 

10  Ch.  D.  13,  referred  to  p.  221,  note. 
„    80,  note.    After  In  re  Daviet?  Trusts,  add  In  re  JHnide,  12  Ch.  D.  667. 
88,  note  {%).    After  Harloe  t.  Harloe,  add  Penny  y.  Penny,  11  Ch.  D.  440. 

As  to  what  is  indnded  nnder  the  term  "  ezecntorship 
expenses,"  see  Sharp  y.  Lueh^  10  Ch.  D.  468. 

84,  note  (i).    As  to  whether  a  direction  for  payment  of  debts  by  the  ezecn- 

tors,  coupled  with  a  deyise  of  real  estate  to  them,  will 
charge  the  debts  on  the  real  estate,  see  In  re  Bailey, 
12  Ch.  D.  268. 

85,  note.    In  Be  Wedderbum,  9  Ch.  D.  112,  it  was  held  that  the  Act  23 

k  24  Vict.  c.  88,  s.  11,  operated  to  enlarge  the  powers  of 
inyestment  contained  in  a  settlement  (made  before  the 
Act),  notwithstanding  express  words  prohibiting  any 
inyestments  other  than  those  specifically  authorised. 

Id.    In  connection  with  form  9  a,  see  Cadett  y.  Earle,  6  Ch.  D.  710,  in 

which  a  power  to  inyest  in  securities  of  any  foreign 
goyemment  was  held  to  extend  to  securities  of  any  one 
of  the  States  comprising  the  United  States  of  America. 
With  reference  to  the  power  to  inyest  on  heritable  secu- 
rities in  Scotland,  it  should  be  noted  that  such  securities, 
which  were  formerly  real  estate,  are  now,  under  31  k  32 
Vict.  c.  101,  s.  117  (referred  to  p.  850,  note),  in  general 
personal  estate. 
45,  note.  It  should  be  pointed  out  that  in  Be  CoUon  the  bequest  was  resi- 
duary, and  that  the  decision  in  that  case  has  no  appli- 
cation to  a  contingent  gift  (as  of  a  specific  fund)  which 
would  not  carry  the  intermediate  income.  See  p.  188, 
note  {d)  ;  and  as  to  the  right  to  the  intermediate  in- 
come, see  p.  810,  note  (a),  p.  811,  note. 
50.    As  to  the  rights  of  a  tenant  for  life  in  respect  of  a  reyersionaxy 

interest  in  the  absence  of  such  a  proyision  as  that  at  the 
foot  of  the  page,  see  Wright  y.  Lambert,  6  C^. 
D.  649. 

„    63.    Deie  the  words  **  and  testament,"  in  the  testimonium  and  attestation 

clauses. 

I,    72,  note  (e).    In  connection  with  Cockayne  y.  ffarrison,  add  a  reference  to 

Breton  r.  MoekeU,  9  Ch.  D.  95. 
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Page  72,  notfi  (e).    That  marriago  with  the  consent  of  the  surviving  parent  is  a 

sufficient  compliance  with  a  condition  requiring  the 
consent  of  the  "parents,"  see  Dawson  v.  Oliver-Aftuvy, 
2  Ch.  D.  758.  That  a  chiuse  of  forfeiture  on  the  donee 
marrying  a  person  of  another  religion  or  changing  his 
religion  is  valid,  see  Hodgson  v.  HaZford^  11  Ch.  D.  959. 
73,  note  {g).    As  to  the  capacity  of  infants  to  exercise  powers,  see  also  In  re 

D*Angihau,  Weekly  N.  1879,  178. 

100,  note.  Add  a  reference  to  Hopkins  v.  AbboU,  L.  R.  19  £q.  222,  de- 
ciding that  money  placed  in  a  bank  on  deposit  notes, 
although  it  will  pass  under  a  bequest  of  "money,**  will 
not  pass  under  a  bequest  of  "  securities  for  money.**  As 
to  what  is  included  in  a  gift  of  "securities  for  money," 
see  1  Jarm.  Wills,  Srd  ed.  781,  n.,  Hawkins,  Constr. 
Wills,  48. 

108,  note  (c).     The  presumption  in  favour  of  an  advancement  being  intended 

for  the  wife  was  in  Be  Eykyn,  6  Ch.  D.  115,  held  to 
apply  where  the  fund  was  invested  by  the  husband  in 
the  joint  names  of  himself  and  his  wife  and  a  third 
party.  In  connection  with  the  case  of  Dyer  v.  Dyer, 
in  the  same  note,  add  a  reference  to  Bennei  v.  Bennet, 
10  Ch.  D.  474,  where  it  was  decided  that  the  presump- 
tion which  arises  in  favour  of  an  advancement  where 
a  purchase  or  investment  is  made  by  a  father  in  the 
name  of  a  child,  does  not  arise  in  the  case  of  a 
mother. 
,,    105,  note.     As  to  the  duration  of  an  annuity  given  jmr  atUre  vie,  see  In  re 

Ord,  12  Ch.  D.  22. 

Ill,  note.     To  the  cases  as  to  the  right  of  an  annuitant  to  have  the  deficiency 

in  the  income  of  a  fund  appropriated  to  pay  the  annuity 
made  good  out  of  the  corpus,  add  Oee  v.  Mahood, 
9  Ch.  D.  151,  on  app.  11  Ch.  D.  891. 

113.     In  connection  with  the  clause  in  the  note,  see  In  re  Boper,  11  Ch.  D. 

272,  where  a  direction  that  the  income  of  a  fund  given 
to  infants  should  be  paid  to  their  mother;  to  be  applied 
for  their  benefit  at  her  discretion,  was  held  not  to 
exclude  the  interference  of  the  Court  where  the  dis- 
cretion was  not  properly  exercised. 

127,  note  (m).     On  the  subject  of  clauses  of  forfeiture  on  bankruptcy  or 

alienation,  see  Samuel  v.  Samttel,  12  Ch.  D.,  152,  show- 
ing that  the  Court  will  in  construing  such  a  clause  be 
guided  by  the  manifest  intention  that  the  gift  should  be 
for  the  personal  enjoyment  of  the  donee,  so  as  not  to 
hold  the  interest  to  be  forfeited  by  a  charge  or  incum- 
brance which  is  vacated  before  it  comes  into  possession. 
See  the  remarks  in  the  judgment  as  to  the  effect  of  the 
donee  chai*ging  "  so  far  as  he  has  power  "  to  do  so. 
„    128,  note,  line  18  after  "Royal  Geographical  Society,"  add  **Beaumo7U  v. 

OHveiray    To  the  cases  as  to  what  constitutes  a  charit- 
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able  gift,  add  Oiliam  v.  Taylor,  L.  R..  16  Eq.,  581. 
where  a  bequest  of  a  fund  in  trust  to  pay  the  income  **  to 
such  of  the  lineal  descendants  of  A.  B.  as  they  might 
severally  need,"  was  held  to  be  charitable  ;  In  re 
Clark,  1  Cli.  D.,  497,  deciding  that  a  gift  to  a  friendly 
society  is  not  charitable.  See  also  Jfe  DtUUm,  4 
£z.  D.,  54,  where  a  bequest  towards  the  building  fund 
of  a  mechanics'  institution  was  held  Toid  as  not  being 
charitable  and  tending  to  a  perpetuity. 
Page  180,  note.     To  the  cases  relating  to  gifts  to  charitable  uses  which  may  or 

may  not  involve  the  purchase  of  land,  add  Ckampney  v. 
Davy,  11  Ch.  D.  949,  where  a  bequest  for  "  restoring, 
altering,  enlai^ng,  and  improving,  the  church  parson- 
age-house and  school  of  M."  was  held  valid  (so  far  as 
the  objects  of  the  bequest  were  concerned),  to  the  extent 
of  the  sums  required  for  the  purposes  specified,  subject 
to  an  enquiry  whether  the  parsonage  and  school  were 
situate  on  land  already  in  mortmain  ;  and  it  was  also 
held  (following  SiimeU  v.  fferbert,  L.  R.  7  Ch.  Ap.  232) 
that  as  the  fund  consisted  partly  of  impure  personalty, 
the  amount  required  for  the  objects  already  in  mortmain 
must  be  apportioned  between  the  pure  and  impure  per- 
sonalty, and  be  paid  out  of  the  former  to  the  extent  of 
its  proportion,  and  out  of  the  latter  to  the  full  extent  of 
£500  (under  43  Geo.  III.  c.  108,  see  1  Jarm.  Wills,  3rd 
ed.  221).  In  Se  LynalVs  Trusts,  12  Ch.  D.  211,  a 
bequest  to  discharge  incumbrances  upon  or  liabilitieb 
affecting  an  almshouse  was  held  void,  following  Corbyn 
V.  French,  4  Ves.  418  (bee  1  Jarm.  Wills,  p.  211.) 
,,    182.     As  to  the  mode  of  administering  the  pure  and  mixed  personal  estate, 

with  reference  to  the  debts  and  legacies  and  testamen- 
tary exjienses  and  costs  of  suit,  where  a  moiety  of  the 
residue  is  given  to  charities,  see  lAukrafi  v.  Pridham, 
Weekly  N.  1879,  94. 
,,    156.     In  connection  with  clause  40,  see  Smith  v.  Conder,  9  Ch.  D.   170, 

where  under  a  clause  providing  that  advances  by  the 
testator  to  his  children  should  be  in  satisfaction  pro 
tanto  of  their  shares,  it  was  held  that  advances  must  be 
brought  into  hotchpot,  although  the  testator  had  written 
them  off,  evidence  of  that  fact  not  being  admissible  to 
vary  the  operation  of  the  will ;  In  re  Ai^^s  Estate,  12 
Ch.  D.  291,  where  the  legatee  was  held  liable  to  bring 
into  hotchpot  the  whole  amount  stated  by  the  will  to 
have  been  advanced  to  him,  although  the  sum  was  in 
&ct  less.  In  connection  with  the  words  contained  in 
the  same  clause  extending  it  to  the  issue  of  deceased 
children,  see  HewiU  v.  Jardine,  L.  R.  14  £q.  58,  where 
in  the  absence  of  any  such  words  it  was  held  that  pro- 
perty settled  by  the   testator   on   the   marriage  of  a 
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deceased  daughter  was  not  to  be  brought  into  hotchpot  as 
against  her  issue,  who  took  her  share  under  the  will  by 
substitution.  As  to  the  right  of  retainer  or  set-off  in 
respect  of  a  statute  barred  debt  due  from  a  legatee,  see 
Courtenay  v.  Williams,  8  Hare,  539,  CoaUs  y.  CoaUs, 
83  Beav.  249  ;  and  as  to  debts  barred  by  bankruptcy, 
see  In  re  Hodgson,  9  Ch.  D.  673. 
Page  167,  note.     Tahor  v.  Brooks  is  now  reported  10  Ch.  D.  273. 

„    185,  note.     In  connection  vrilth  Fox  y.  Fox,  see  In  re  Orimshato,  11  Ch.  D. 

406,  where  a  discretionaiy  trust  to  apply  all  or  part  only 
of  the  income  for  maintenance  was  held,  on  tlie  authority 
of  the  older  cases,  not  to  Test  the  legacy,  and  Fox  v.  Fox 
was  distinguished.  See  also  Pearson  v.  Dolman,  L.  R. 
8  Eq.  815. 

,,    200.     The  form  of  ultimate  trust  for  a  daughter's  next  of  kin  in  note  (t)  is 

of  course  only  appropriate  to  a  case  where  the  previous 
trusts  provide  for  the  children.  But  the  presumption 
in  favour  of  an  intention  not  to  exclude  children  is  so 
strong  that  in  a  case  under  a  marriage  settlement,  where 
there  was  no  previous  trust  for  children,  a  child  was 
admitted  to  take  as  next  of  kin  under  a  trust  expressed 
in  this  form,  the  trust  being  construed  as  merely  in- 
tended to  exclude  a  surviving  husband  (In  re  Ball, 
11  Ch.  D.  270) ;  and  in  another  recent  case  in  which,  on 
the  second  marriage  of  a  widow  who  had  one  infant  son 
by  her  first  marriage,  there  was  a  settlement  containing 
an  express  provision  (in  the  events  which  happened)  for 
the  son  on  his  attaining  twenty-one,  with  the  usual 
ultimate  trust  in  the  above  form,  the  Court  went  so  far 
as  to  hold  that  the  son,  who  died  after  his  mother  and 
under  twenty-one,  nevertheless  took  as  her  next  of  kin 
{Upton  V.  Brown,  12  Ch.  D.  872).  It  appears  from  the 
judgment  in  that  case  that  the  words  "without  having 
been  married,"  were  construed  as  meaning  "unmar- 
ried," i.e.,  not  leaving  a  surviving  husband,  so  that  an 
infant  child  by  the  second  husband,  had  there  been  any, 
would,  according  to  the  ratio  decidendi,  have  been 
equally  admitted  to  take,  the  effect  of  which  would 
have  been  to  carry  the  fimd  to  the  husband  as  the 
child's  administrator,  and  so  to  defeat  the  whole  object 
of  the  clause ;  and  the  decision  will  go  far  to  destroy 
the  efficacy  of  the  ordinary  ultimate  trust  in  settlements 
for  the  wife's  next  of  kin,  which  is  intended,  and  has 
always  been  supposed  to  be  effectual,  to  exclude  the 
husband  from  taking  either  directly,  or  indirectly  as 
next  of  kin  of  a  child  who  dies  before  attaining  a 
vested  interest.  (See  ante,  Vol.  iii.,  Settlements, 
p.  192). 

„    228,  note  (e).    As  to  the  rule  (in  OrtvilU  v.  BrotoTif  7  H.  L.  C.  689, 1  Jarm. 
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Wills,  Srd  ed.  572,  Hawkins,  Const.  Wills,  294),  that 
a  blended  gift  of  the  residue  of  the  testator's  real  and 
personal  estate  after  a  gift  of  legacies,  charges  the 
latter  on  the  real  estate,  see  Bray  v.  Stevens^  12  Ch. 
D.  162. 
Fftge  226,  note.    After  Hale  t.  ffale,  add  BenLinck  y.  Duke  of  PoHlwnd,  7  Ch.  D. 

698,  In  re  Ifoseley,  11  Ch.  D.  555.  On  the  subject  of 
the  rule  against  perpetuities,  see  Hodgson  v.  Hal/ord, 
11  Ch.  D.  959,  where  under  a  special  power  an  appoint- 
ment was  made  to  a  person  not  in  esse  at  the  time  of  the 
creation  of  the  power  for  life,  subject  to  a  clause  of  for- 
feiture on  her  adopting  another  religion,  with  a  gift  over 
to  such  of  the  objects  of  the  power  as  should  be  living  at 
the  time  of  the  forfeiture ;  and  it  was  held  that  the 
clause  of  forfeiture  could  not  be  separated  from  the 
invalid  gift  over,  so  as  to  have  effect  given  to  it  as  a 
proviso  for  cesser  of  the  life  interest,  but  that  the  whole 
clause  was  void  for  remoteness. 

„    280,  note,  Una  8.    For  "c.  38,"  read  "c.  98." 

,,    258,  note.      In  connection  with  De  Bochefini  v.  Dawes,  see  Leonino  v. 

Lemino,  Weekly  N.  1879,  p.  1. 

„    254,  note.    As  to  the  appointment  of  a  substituted  executor  in  the  event  of 

the  absence  abroad  of  the  one  originally  appointed,  see 
Be  Langford,  L.  B.  1  P.  ft  D.  458. 

,,    277,  note  (i).     Dele  the  reference  to  Hayes  v.  Oatley^  and  add  a  reference  to 

Busk  V.  Aldarn,  L.  R.  19  £q.  16. 

,t    279.     After  In  re  Jeaffreson's  Trusts,  add  Champney  v.  Davy,  11  Ch.  D.  949, 

where  an  opinion  was  expressed  that  there  is  no  sound 
distinction  between  lapsed  and  invalid  dispositions,  upon 
the  question  wheUier  they  pass  under  a  gift  (whetlier 
under  a  power  or  not)  of  the  residue  of  the  particular 
fund. 

„    303,  note.    Dele  in  line  4  the  words  'Mf  operating  on  personal  estate,"  and, 

in  line  18,  the  words,  ''dealing  with  personal  estate," 
the  practice  as  to  requiring  documents  referred  to  in  the 
will  to  be  included  in  the  probate  being  applicable  also 
to  devises  of  real  estate.  In  the  same  note,  after  Single- 
ton V.  Tomlinson,  add  In  re  Barber,  Weekly  N.  1879, 
p.  141. 

„    804,  note.     In  connection  with  the  cases  referred  to,  see  also  Bibbens  v. 

Potter,  10  Ch.  D.  783,  where  the  gift  over,  which  was 
contained  in  a  codicil,  was  held  to  cut  down  the  bequest 
in  the  will  to  a  life  interest  As  to  the  validity  of  a  gift 
over  of  a  legacy  in  case  of  the  death  of  the  legatee  before 
he  hasi  actually  received  it,  see  Johnson  v.  Oro(^  12  Ch. 
D.  639.  As  to  a  gift  over  in  case  of  the  death  of  the 
legatee  before  the  "division"  of  the  estate,  see  In  re 
CoUisan,  12  Ch.  D.  884. 
Sll»  note.     After  Fullerton  ▼.  Martin  add  Purruaua  v.  Bucker,  Weekly 
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N.  1879,  p.  135,  deciding  that  the  whole  income  of  a  fund 
given  to  a  class  contingently  on  their  attaining  twenty- 
one  &c.,  belongs  to  the  members  of  the  class  who 
have  for  the  time  being  attained  vested  interests. 
In  Jie  Motdem^  L.  R.  18  £q.  9,  it  was  decided  that 
in  the  case  of  real  estate  specifically  devised  to  an 
unborn  person,  the  rents  in  the  iutei-val  between 
the  teiitator's  death  and  the  birth  of  the  devisee  belong 
to  the  residuary  devisee,  if  any,  and  if  none  to  the  heir- 
at-law. 
Page  322,  note.     In  connection  with  In  re  Ellis*  Trusts,  see  In  re  CrougliimCs 

Trusts,  8  Ch.  D.,  460,  where,  notwithstanding  a  general 
clause  restraining  anticipation,  a  fund  belonging  to  a 
married  woman  in  possession  was  ordered  to  be  paid 
to  her.  As  to  Imposing  a  restraint  on  alienation  on 
married  women  beyond  lives  in  being  and  twenty-one 
years,  see  ante,  Vol.  iii.,  Settlements,  p.  157,  note  {z)\ 
In  re  Ridley,  11  CIl  D.,  645,  where  the  restraint  was 
held  void,  following  previous  decisions  ;  but  it  was 
suggested  that  such  a  fetter,  being  necessary  for 
securing  the  beneficial  epjoyment  of  a  married  woman, 
might  have  been  upheld  as  an  exception  to  the  general 
rule  agaiust  perpetuities.  No  notice  appears  to  have 
been  taken  either  in  the  argument  or  the  judgment  in 
that  ease  of  the  fact  (mentioned  in  the  headnote),  that 
both  the  legatees  who  ultimately  became  entitled  were 
bom  in  the  testator's  lifetime,  so  that  the  restraint 
should,  it  is  conceived,  have  been  held  good. 
328,  note,  line  8.     Far  **c.  Z%,*' read  "c.  98." 

383,  note,  line  16  from  bottom,  after  Brmcne  v.  Collins,  add  In  re  Cox,  9 

Ch.  D.,  159.     As  to  what  are  "dividends"  and  what  is 
a  *'  public  company  **  within  the  Apportionment  Act,  see 
In  re  Griffith,  12  Ch.  D.  655. 
Id.,  line  4  from  bottom,  after  Hasluck  v.  Pedley,  add  CoTistable  v.  Conskible, 

11  Ch.  D.,  681. 
349,  note,  last  line  but  one.     As  to  the  mode  in  which  the  duty  payable  in 

a  colony  in  respect  of  colonial  assets  is  to  be  borne,  see 
Peter  y,  Stirling,  10  Ch.  D.,  279. 

,,  350,  note.     After  He  Astar,  add  Be  Harris,  L.  R.,  2  P.  &  D.,  88. 

,,  376,  note.     Add  a  reference  to  p.  26,  note  («). 

,,  387,  note  (e.)     As  to  what  is  an  open  mine  or  quarry  workable  by  a  tenant 

for  life  impeachable  for  waste,  see  Elicu  v.  Griffith,  8  Ch. 
D.  521,  S.  C.  on  app.  nom.  Elias  v.  Snowdcm  Slate 
Quarries  Company,  4  App.  Cos.  454.  As  to  the  rights 
of  a  tenant  for  life  unimpeachable  for  waste  as  to  cutting 
ornamental  timber  for  the  preservation  or  improvement 
of  the  remaining  timber,  see  Baker  v.  SebrigJU, 
Weekly  N.  1879,  p.  481. 

,,  390,  note,  line  9  from  bottom, /or  "c.  104  "  read  *'  c,  106." 
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Page  408,  note.     In  connection  with  Beadel  v.  FiUf  add  a  reference  to  Lamh  r. 

BrexcsUr,  4  Q.  B.  D.  607. 

„    425,  note.     The  statutory    power   of  partitioning  and   selling  does  not 

apply  where  there  are  active  trusts  overriding  the  inte- 
rests of  the  parties  ;  Taylor  v.  Grange,  Weekly  N.  1879, 
182. 

,,    436,  note.    As  to  the  settlement  of  leaseholds  "  upon  such  trusts  as  regard 

being  had  to  the  difference  of  tenure  will  best  or  most 
nearly  correspond  with  "  the  uses  of  the  freeholds,  upon 
the  question  whether  these  words  create  an  executory 
trust  (ante,  Vol.  iii..  Settlements,  p.  601,  note),  see 
Milrs  V.  ffar/ordy  12  Ch.  D.  691. 

,,    474,  note  (g),  line  6,  for  674  read  764.     In  connection  with  Case  v.  Dro- 

sier,  referred  to  in  this  note,  attention  should  be 
called  to  Sykes  v.  Sykes,  L.  R.  13  £([.  56,  where  (as  in 
Case  T.  Drosier)  there  was  a  term  preceding  the  limita- 
tions in  tail,  but  tlie  trusts  of  the  term  were,  in  the 
event  of  any  one  or  more  of  the  testator's  younger  sons 
or  their  issue  becoming  seised  in  possession  by  virtue  of 
the  limitations  (an  event  which  could  not  happen 
if  the  entail  were  barred)  to  raise  a  sum  for 
portions  for  the  sons  (other  than  the  son  in 
possession  of  the  estates)  or  their  issue  if  dead ; 
so  that  the  case  differed  from  Case  y.  DrosUr  by  reason  of 
the  trusts  of  the  term  being  barrable,  though  the  term 
itself  was  not  so  ;  but  the  case  was  nevertheless  con- 
sidered to  be  undistinguishable  in  principle  from  Case 
v.  Drosier,  and  tlie  trusts  were  held  to  be  void  for  re- 
moteness. The  decision  in  Sykes  v.  Sykes  suggests  the 
question  whether  there  is  any  difference  in  principle 
between  the  circumstances  of  that  case  and  one  in  which 
the  limitation  of  the  term  follows  instead  of  preceding 
the  primary  limitations  in  tail ;  and  it  appears  to  throw 
a  doubt  u^ion  the  validity  of  a  trust  annexed  to  a  term 
limited  subsequently  to  the  primary  limitations  in  tail, 
for  raising  additional  portions  on  failure  of  such  limita- 
tions, notwithstanding  the  destructibility  of  the  term, 
unless  the  objects  of  the  trust  are  ascertainable  within 
lives  in  being  and  twenty-one  years.  As  to  the  applica- 
tion of  the  rule  against  perpetuities  to  dispositions  in 
strict  settlement,  see  ante.  Vol.  iii.,  Settlements,  p.  864, 
note,  p.  577,  note. 

„    497,  note  (n).     As  to  the  right  of  trustees  to  expend  money  out  of  the 

capital  of  the  trust  estate  in  repairs  and  improvements 
of  a  house  vested  in  a  tenant  for  life  unimpeachable 
for  waste,  see  De  Cordova  ▼.  Ds  Cordova,  4  App. 
Gas.  692. 

„    541,  note.    As  to  the  meaning  of  "eldest  son,''  see  Meredith  y,  Treffry, 

12  Ch.  D.  170. 


Xlvi  CORBIGENDA    £T    ADDENDA. 

Page  6i6,  note.    As  to  shifting  danses  affecting  leaseholds,  see  MUu  v.  ffarfird, 

12  Ch.  D.  691. 
,,    68S,  note  (e),    Godfrey  y.  ffarien  is  noted  in  the  Weekly  Notes,  1879, 

p.  176. 
„    592,  note  («).    Add  a  reference  to  In  re  BidUy^  11  Ch.  D.  616,  supra,  add, 

to  p.  822. 
„    640,  note.    As  to  the  power  of  the  Court  to  reduce  the  number  of  trustees, 

see  In  rt  Ewrfwd^  Weekly  N.  1879,  178. 
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INTEODUCTORY  OBSERVATIONS. 


The  preparation  of  wills  is  one  of  the  draftsman's  Qenemi  obser- 

^  *      *  TatioDB  as  to 

most  difficult  tasks,  partly  from  testators  being  more  ^i"«- 
at  liberty  to  indulge  their  own  caprices  than  settlors 
7  and  those  who  have  to  deal  with  other  parties ;  and 
partly  horn  the  circumstance  that  a  will  does  not  take 
effect  from  its  execution,  but  must  always,  to  some 
extent,  contemplate  as  well  the  existing  relations  of 
the  testator,  as  those  which  may  be  subsisting  at  his 
death.  In  wills  disposing  of  real  estate  in  the  way 
of  strict  settlement,  precedents  are  extremely  useful; 
for  the  order  of  limitations  being  once  determined, 
the  precedents  supply  the  forms ;  but  in  wills  of 
personal  estate,  except  those  of  a  simple  class,  the 
aid  derived  from  precedents  is  less  considerable. 
The  draftsman  must,  to  a  great  extent,  rely  on  his 
own  acuteness  and  experience  to  assure  him  that  he 
has  provided  for  all  the  different  circumstances  which 
may  arise ;  and  that  he  has  so  disposed  of  the  tes- 
tator's entire  estate  (as  well  principal  as  income)  as 
to  leave  no  room  for  partial  intestacy  or  conflicting 
claims.  In  this  view  a  principal  object  is  that  there 
shall  be  adequate  directions  for  the  application  or 
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accumulation  of  the  income  of  all  sums  given  to 
infant  children,  and  of  all  sums  which  may  not  be- 
come absolutely  vested  immediately  upon  the  testa- 
tor's death.  The  draftsman  must  take  heed,  too,  that 
he  keep  within  the  limits  of  the  law  as  to  perpetuities, 
which,  if  he  obeyed  the  wishes  of  testators,  he  would 
very  frequently  transgress. 

Many  of  the  ordinary  clauses  in  wills  are  of  the 
same  nature  as  those  in  settlements  ;  and  so  far  as 
this  is  the  case,  their  frame  and  operation  are  dis- 
cussed in  the  Essay  on  Settlements,  forming  the  first 
part  of  the  third  volume  of  this  work.  Partly  for 
this  reason,  and  yet  more  owing  to  the  complexity 
and  extent  of  the  subject,  an  introductory  dis- 
sertation is  not  annexed  to  the  Precedents  of 
Wills.  The  existence  of  a  text-book  so  able  and 
comprehensive  as  Messrs.  Wolstenhobne  and  Vin- 
cent's last  edition  (the  third)  of  the  late  Mr.  Jarman's 
Treatise  on  Wills  furnishes  an  additional  reason  for 
this  course  (a).     In  most  cases,  a  reference  to  this 


(a)  Special  reference  should 
ftUo  be  made  to  the  well 
known  and  admirable  work 
of  Mr.  Vaughan  Hawkins  on 
the  Construction  of  Wills;  and 
the  valuable  treatise  of  Mr. 
Justice  Williams  on  the  Law 
of  Executors  (7th  ed.  1873)  is 
also,  of  course,  in  the  hands  of 
every  conveyancer.  Roper  on 
Legacies  (4th  ed.,  by  Mr.  H.  H. 
White,  1847)  deals  with  some 
divisions  of  testamentary  law 
not  included  in  Mr.  Jarman's 


treatise.  The  volume  contain- 
ing Wills  in  Mr.  Sweet's  edition 
of  Jarman's  Conveyancing;  and 
Messrs.  Hayes  and  Jarman's 
Concise  Forms  of  Wills  (5th 
&  6th  eds.  by  the  late  Mr. 
Badger-Eastwood,  7th  &  8th 
eds.  by  Mr.  Dunning),  are 
valuable  contributions  to  this 
branch  of  leamingand  practice. 
The  recently  published  concise 
treatise  of  Mr.  Theobald  on 
the  Construction  of  Wills 
should  also  be  referred  to. 
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work  will  supply  the  conveyancer  with  the  law 
bearing  on  the  matter  in  hand.  Some  practical 
observations  on  framing  wills  will,  however,  be 
found  in  the  notes  to  the  Precedents;  and  it  is 
hoped  that  the  following  remarks  on  the  general 
arrangement  of  the  different  parts  of  wills  may  be 
useful  to  the  draftsman. 

A  will  should  commence  with  the  name  and  des-  introductory 

.         and  levocatory 

cnption  of  the  testator,  coupled  with  a  revocation  daoae. 
of  all  other  wills,  and  a  declaration  that  the  present 
is  his  last  wilL  The  testator  is  sometimes  made  to  As  to  providing 
direct  in  general  terms  the  payment  of  his  funeral  debts. 
and  testamentary  expenses  and  debts,  but  this  is 
incorrect.  If  he  mean  nothing  more  than  that  they 
should  be  paid  out  of  his  personal  estate,  there  is  no 
occasion  to  direct  this  to  be  done,  because  it  must 
be  done  by  law  whether  he  will  it  or  not ;  if,  on 
the  other  hand,  he  desires  to  charge  his  funeral  and 
testamentary  expenses  and  debts  on  some  particular 
fiind,  or  on  his  real  estate,  he  should  do  so  ex- 
pressly, and  provide  the  requisite  machinery  for 
effecting  the  intention  (a).  In  the  case  of  a  mort- 
gage debt,  care  should  be  taken  (if  it  is  material)  to 
provide  expressly  whether  the  devised  estate  is  to 

(a)    Under  the  law   as  it  in  whom  in  that  event  the 

stood  tOl  recently  questions  of  power  to  sell  or  mortgage  for 

a  very  difficult  and  embarrass-  payment  was  vested  ;  and  such 

in^  character  not  unfrequently  questions   are  not  wholly  ex' 

arose  from  the  insertion   in  eluded  by  the  recent  enact- 

wills    of  a  general  direction  ments  passed  with  that  object* 

for  payment  of  debts,  as  to  Seeante,  VoLII.,  part  2,p.985, 

whether  the  direction  operated  note. 
to  charge  the  real  estate,  and 
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bear  it,  or  is  to  be  exonerated  out  of  the  personalty  or 
some  other  part  of  the  testator's  estate  (a). 

Immediately  after  the  introductory  clause  should 
be  placed  the  specific  devises  and  bequests,  i.e.,  the 
devises  of  specified  real  estate  and  the  bequests  of 
specified  chattels.  This,  however,  does  not  uni- 
versally apply  to  estates  or  chattels  which  it  is 
intended  to  settle  in  strict  settlement,  and  which  it 
will  often  be  found  more  convenient  to  place  in  a 
different  part  of  the  will. 

Next  follow  the  pecuniary  legacies  and  annuities ; 
the  simplest  first     And  here  it  may  be  remarked 
that  when  a  specified  sum  of  money  is  directed  by 
the  instructions  (as  is  often  the  case)  to  be  appro- 
priated by  the  executors  or  trustees  out  of  the  money 
arising  from  the  conversion  into  money  of  the  testa- 
tor's general  estate,  and  settled  upon  certain  trusts, 
it  will  commonly  be  found  the  most  convenient  plan 
to  bequeath  this  sum  of  money  independently  as  a 
legacy  to  the  trustees,  upon  the  trusts  desired,  and 
leave  it  to  be  satisfied  out  of  the  general  estate,  under 
the  usual  direction  to  pay  all  legacies  thereout 
This  not  only  makes  the  settlement  of  the  legacy 
itself  clearer,  but  prevents  the  trusts  of  the  residue 
from  being  embarrassed  by  directions  and  declara- 
tions applying  to  specific  funds.     The  same  obser- 
vation often  holds  good  with  respect  to  annuities  ; 
they  may  be  given  independently,  and  in  declaring 
the  trusts  of  the  residue  there  may  be   a  general 


(a)   See  the  acts  17  k  18  Vict.  c.  113;   30  &  31  Vict.  c. 
G9  ;  40  <fe  41  Vict  c.  34. 
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direction  to  appropriate  sufficient  funds  to  answer 
the  annuities,  and  that,  subject  to  the  payment  of 
the  annuities^  the  appropriated  funds  shall  again 
fall  into  the  residue.  Sometimes,  however,  the  frame 
of  the  will  may  render  it  convenient  that  the  annuity- 
should  be  given  out  of  the  income  of  the  residuary 
estate. 

Next  in  order  will  come  the  devise  of  the  resi-  cJenerai  devise 

and  bequest 

duary  real  estate,  or  of  any  real  estate  which  is  of  real  and 

.  personal  estate, 

intended  to  be  converted  into  money,  to  the  trus-  to  be  converted 
tees  in  trust  for  sale,  followed  by  the  general  bequest 
to  the  trustees  of  personal  estate,  with  the  proper 
direction  for  selling  and  converting  into  money  such 
part  of  it  a^  does  not  consist  of  money ;  or  the 
general  devise  of  realty  and  bequest  of  personalty 
may  (especially  where  the  testator  has  not  at  the 
time  of  making  his  will  any  real  estate)  be  combined 
in  one  clause.  And  here  it  should  be  remarked  that 
there  is  no  occasion  to  exclude  from  the  trust  for 
conversion  such  stocks  or  funds  as  the  residue  is 
authorised  to  be  invested  in,  because  the  general 
direction  to  convert  will  not  render  it  compulsory 
on,  or  even,  perhaps,  authorise  the  trustees  to  con- 
vert funds  which  are  not  wanted  for  payment  of 
funeral  or  testamentary  expenses,  debts,  or  legacies, 
and  are  of  the  kind  in  which  the  testator  directs 
the  residue  to  be  invested ;  and  even  if  this  were 
doubtful,  the  case  would  be  sufficiently  provided 
for  by  the  discretionary  power  usually  given  to  the 
trustees  to  postpone  conversion.  And  in  declaring 
the  subsequent  trusts,  it  will  obviously  be  more 
convenient  to  be   able  to  treat  the   whole  fund 
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Trasts  of  the 
money  to  arise 
from  such  eon- 
Tersion, 


Powers  of  leasing 
the  real  estate 
nntil  sold,  and 
of  postiwning 
sale  and  con- 
▼ersion,  with 
direction  as  to 
intermediate 
income. 


as  money,  than  as  a  mixed  fund  of  money  and 
securities. 

The  will  proceeds  to  direct  that  out  of  the  money 
produced  by  the  sale  of  the  real  estate  devised  in 
'rust  for  J..  ^  by  theaaloond  oonverdo.  of  such 
of  the  general  personal  estate  as  does  not  consist  of 
money,  and  out  of  the  testator's  ready  money,  his 
trustees  shall  pay  his  funeral  and  testamentary  ex- 
penses, debts,  and  legacies,  and  then  disposes  of  the 
ultimate  residue  either  absolutely  or  upon  trusts. 
The  trusts  (if  there  are  any)  will  usually  be  to  invest 
the  f„.d.  „  the  iooo  J  of  it  to  some  pe»on  or 
persons  for  life  or  a  less  period,  and  then  divide  the 
principal  among  children  or  other  persons  by  name 
or  as  a  class.  This  will  generally  require  the  addi- 
tion of  advancement,  maintenance,  and  accumulation 
clauses,  as  in  an  ordinary  settlement  of  personalty. 
These  clauses  will  usually  be  followed  by  an  ulti- 
mate trust  or  gift  over  providing  for  the  event  of 
the  primary  trusts  failing. 

A  power  or  powers  to  lease  the  real  estate  until 
it  is  sold,  and  a  direction  that  until  a  sale  the  rents 
shall  be  applied  in  the  same  manner  as  the  income 
of  the  funds  upon  which  the  purchase  money  is  to 
be  invested  would  be  applied,  usually  succeed ;  and 
in  these  precedents  a  clause  is  added,  giving  the 
trustees  a  full  discretion  to  postpone  the  sale  and 
conversion  of  the  real  and  personal  estate  indefi- 
nitely, and  giving  them  extensive  powers  of  inter- 
mediate management,  with  a  direction  that,  until 
sale  and  conversion,  the  income  of  the  property  in 
its  actual  state  shall  be  applied  as  if  proceeding  from 
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authorised  investments  :  a  provision  which  will  ex- 
clude a  large  and  difficult  class  of  questions  between 
persons  taking  in  succession,  and  the  general  conve- 
nience and  propriety  of  which  may  be  assumed  (a). 

And  here  it  may  be  remarked  that  a  general  trust  a»  to  the  con- 

-11  -i*.-!  -1  1-1  venience  of  a 

lor  sale  and  conversion  oi  the  residuary  real  and  per-  general  truat  for 

1  «  1  1  coavenion. 

sonal  estate,  with  a  power  to  the  trustees  to  post- 
pone   such   conversion   at    their  discretion,   while 
having    substantially    the    same    operation    as    a 
mere  power  of  sale  and  conversion  so  far  as  the 
necessity    for  actual    conversion  is   concerned,   is 
greatly  to  be  preferred  to. the  latter  in  the  case  of  a 
will  of  the  nature  of  that  under  consideration  (in 
fact,  in  the  great  majority  of  cases),  since  by  the 
machinery  of  a  trust  for  sale  the  real  estate,  although 
no  actual  conversion  may  (or  need)  take  place,  is 
constructively  converted   into  personalty,  so    that 
trusts  of  the  proceeds  of  the  real  and  personal  estate 
may  be  declared  as  one  amalgamated  fund^  and  the 
direction  that  the  rents  and  income  until  conver- 
sion shall  be  applied  in  the  same  manner  as  if  they 
had  arisen  from  the  proceeds  of  conversion,  will  suf- 
ficiently provide  for  the  event  of  a  conversion  not 
being  actually  effected ;  whereas  if  there  were  merely 
a  power  of  sale,  not  only  would  the  draftsman  be 
hampered  throughout  the  draft  by  the  necessity  of 
having  to  consider  at  every  step  whether  the  dispo- 

(a)  See  1  Jarm.  Wills,  3rd  Lead*  Gas.  Eq.,  5th  ed.  296, 

ed.,  pp.  568  et  seq.,  "  Relative  and  the  notes  thereto ;  Lewin, 

rights    of    successive    takers  Trusts,  6th  ed.  ch.  xiv.  s.  3, 

under  trusts  for  conversion ; "  pp.  263  et  seq.,  "  On  conver- 

Howe  V.  Earl  of  Dartmouth^  2  sion/' 
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fiitions  axe  appropriate  to  real  as  well  as  personal 
estate,  and  of  adapting  all  the  clauses  to  both  de- 
scriptions of  property,  but  in  the  event  of  the  real 
estate  being  sold  under  the  power,  the  conversion 
would  have  the  effect  of  changing  the  character  of 
the  property,  so  as  to  alter  the  mode  of  devolution 
of  the  shares  of  the  beneficiaries  as  between  their 
real  and  personal  representatives,  unless  this  effect 
were  prevented  by  the  cumbrous  contrivance  of  a 
direction  for  reinvestment  of  the  sale  moneys  of  the 
real  estate  in  the  purchase  of  other  real  estate,  with 
the  usual  interim  power  of  investment,  so  as  to  create 
a  constructive  reconversion. 
Power  to  trustees  A  clausc  may  be  added  conferring  on  the  trustees 
to  set  eques.      ^^^   ^^^^  ^^  determining  questions  incidentally 

arising,  such,  for  instance,  as  the  precise  subject 

matter  of  specific  bequests,  and,  in  cases  of  doubt, 

whether  money  is  to  be  treated  as  capital  or  income. 

As  to  the  receipt       The  powcrs  for  the  trustees  to  give  receipts,  and 

and  trustee  ,•        ,  .  ^  i     i         i 

clauses.  for  the  appomtment  of  new  trustees,  and  the  clauses 

for  the  indemnity  of  the  trustees  and  the  reimburse- 
ment of  their  expenses,  which  it  was  until  recently 
the  practice  to  insert,  are  dispensed  with  in  this 
collection,  in  reliance  on  the  modern  statutory  pro- 
visions, except  in  special  cases.  As  the  persons  to 
whom  the  statute,  in  the  absence  of  express  provi- 
sion, gives  the  power  of  appointing  new  trustees, 
namely,  the  surviving  or  continuing  trustees  or 
trustee,  or  representatives  of  the  last  surviving  or 
continuing  trustee,  are  those  to  whom  the  power  is 
commonly  entrusted,  it  is  for  the  most  part  need- 
less to  specify  by  whom  the  statutory  power  is  to 
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be  exercised;  but  a  short  clause,  supplementing  in 
certain  other  respects  the  statutory  provisions  as  to 
the  appointment  and  indemnity  of  Ltees.  is  com- 
monly  inserted. 

The  series  of  testamentary  trusts  and  powers  is  Devise  of  trust 
followed  by  a  devise  (usually  to  the  trustees  and  ^tat^!      ^ 
executors)  of  estates  vested   in  the  testator  upon 
trust  or  mortgage. 

The  next  thing  is  to  appoint  the  executors,  and  Appointment  of 

.,  .    ,  1  •   1  1  .1     executors. 

give  them  any  special  powers  which  may  be  required, 
but  the  powers  which  were  formerly  usual  of  arrang- 
ing and  settling  accounts  and  disputed  matters  are 
omitted  in  this  collection,  in  reliance  on  the  statutory 
power.  It  is  in  general  proper  that  the  trustees  of 
the  residuary  estate  should  be  the  executors,  because 
the  duty  of  the  executors  as  regards  the  conversion  of 
the  general  personal  estate  and  payment  of  the  funeral 
and  testamentary  expenses,  debts,  and  legacies,  is 
so  blended  with  that  of  the  trustees,  that  it  is  diffi- 
cult to  say  where  the  one  ends  and  the  other  begins. 
It  may  sometimes,  however,  be  convenient  that  a 
person  shall  be  associated  in  the  executorship  for 
the  purpose  of  winding  up  the  estate  whom  it  is 
not  desired  to  invest  permanently  with  the  duty  of 
discharging  the  trusts ;  and  on  the  other  hand  it 
may  sometimes  be  desired,  when  the  estate  is  wound 
up  and  the  residue  ascertained,  to  associate  with 
the  executors,  as  trustees,  persons  who  would  have 
been  unwilling  to  assume  the  labour  and  responsi- 
bility of  the  executorship. 

The  will  terminates  with  the  appointment  of  guar-  Appointment  of 
dians  to  the  testator's  infant  children  (if  he  has  any).  ^"* 
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Sefeienoe  to 
precedents. 


BoTiflo  of  real 
estate  in  strict 
settlement. 


It  should  be  remembered,  that  the  only  person  who 
can  appoint  guardians  by  will  is  the  father  of  the 
children,  a  point  which,  in  giving  instructions,  is 
often  overlooked,  but  a  testamentary  appointment 
of  guardians  by  the  mother  (after  the  death  of  the 
father,  and  not  interfering  with  any  appointment  by 
him)  or  by  a  person  in  loco  parentis^  would  induce 
the  Court  to  appoint  by  preference  the  persons 
named,  and  is  therefore  not  wholly  ineffectual. 

The  above  is  an  outline  (according  to  the  order 
followed  in  this  work)  of  a  will  of  the  simplest  and 
most  ordinary  description,  and  one  of  which  an 
example  will  be  afforded  by  the  first  Precedent,  of 
a  Will  providing  for  a  wife  and  family. 

If  there  be  a  devise  of  real  estate  in  strict  settle- 
ment, this,  with  all  its  powers  and  clauses,  may  be 
inserted  in  any  part  of  the  will  which  is  most  con- 
venient ;  but  wherever  it  is  inserted  it  should  be  kept 
quite  distinct  from  the  rest  of  the  will  except  in 
respect  of  the  trustee  clauses  (if  any),  which  usually 
apply  to  the  whole  will.  A  will  of  which  the  main 
purpose  is  to  devise  real  estate  in  strict  settlement 
differs  but  little  from  a  deed  with  the  like  object, 
except  in  the  formal  commencement  of  the  clauses, 
and  the  substitution  of  the  words  "  in  tail "  or  "  in 
tail  male "  for  words  of  limitation. 

Owing  to  its  important  bearing  on  the  frame  and 
construction  of  wiUs,  the  Wills  Act  of  7  Will  4  & 
1  Vict.  c.  26,  is  prefixed  to  the  Precedents. 


.,^  .  ^^*    -       — ,_--J^^ 
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STATUTE    OP  .WILLS. 


7  WILL.  IV.  &  1  VICT.  Cap.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  reaped 
to  WilU.  [3rd  July,  1837.] 

Be  it  enacted  by  the  Queen's  moat  Excellent  Majesty,  Meaning  of  cer- 
by  and  with  the  eulvice  and  consent  of  the  Lords  Spiritual  this  Act : 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  That  the 
words  and  expressions  hereinafter  mentioned,  which  in 
their  ordinary  signification  have  a  more  confined  or   a 
different  meaning,  shall  in  this  Act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  Act  shall 
exclude  such  construction,  be  interpreted  as  follows ;  (that 
is  to  say,)  the  word  *'  will  *'  shall  extend  to  a  testament,   "  Will'* 
and  to  a  codicil,  and  to  an  appointment  by  will  or  by 
writing  in  the  nature  of  a  will  in  exercise  of  a  power,  and 
also  to  a  disposition  by  will  and  testament  or  devise  of 
the  custody  and  tuition  of  any  child,  by  virtue  of  an  Act 
passed  in  the  twelfth  year  of  the  reign  of  King  Charles   12  Oar.  2,  c.  24. 
the  Second,  intituled  An  Act  for  taking  away  the  court 
of  wards  and  liveries,  and  tenures  in  capite  and  by  knights 
service,  and  purveyance,'  and  for  settling  a  revenue  upon 
his  Majesty  in  lieu  thereof,  or  by  '^dnue  of  an  Act  passed 
in  the  parliament  of  Ireland  in  the  fourteenth  and  fifteenth  J*  *  ^^  ^^' 
years  of  the  reign  of  King  Charles  the  Second,  intituled 
An  Act  for  taking  away  the  court  of  wards  and  liveries, 
and   tenures  in  capite  and  by  knights  service,  and   to 
any  other  testamentary  disposition  ;  and  the  words  '  real  **^«»le6Ute: 
estate"  shall  extend  to   manors,  advowsons,  messuages, 
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**  Personal 
estate  ;*' 


Nomber : 


Gender : 


Repeal  of  the 
Statutes  of  WUla, 
82  Hen.  8,  c.  1, 
and  84  k  85 
Hen.  8,  c.  5. 


10  Car.  1, 
2,  0.  2,  (I.) 


Sects.  5,  6,  12, 
19,  20,  21,  & 
22  of  the  Sta- 
tute of  Frauds, 
29  Car.  2,  c  8 ; 
7  Will.  3,  c.  12, 

(I) 


lands,  tithes,  rents,  and  hereditaments^  whether  freehold, 
customary  freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  corporeal,  incorporeal, 
or  personal,  and  to  any  undivided  share  thereof,  and  to 
any  estate,  right,  or  interest  (other  than  a  chattel  interest) 
therein;  and  the  words  "personal  estate"  shall  extend  to 
leasehold  estates  and  other  chattels  real,  and  also  to 
monies,  shares  of  government  and  other  funds^  securities 
for  money  (not  being  real  estates),  debts,  choses  in  action, 
rights,  credits,  goods,  and  all  other  property  whatsoever 
which  by  law  devolves  upon  the  executor  or  administrator, 
and  to  any  share  or  interest  therein  ;  and  every  word  im- 
porting the  singular  number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as  well  as  one  person 
or  thing ;  and  every  word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  female  as  well  as  a 
male. 

II.  And  be  it  further  enacted,  That  an  Act  passed  in 
the  thirty-second  year  of  the  reign  of  King  Henry  the 
Eighth,  intituled  The  Act  of  wills,  wards,  and  primer 
seisins,  whereby  a  man  may  devise  two  parts  of  his'land ; 
and  also  an  Act  passed  in  the  thirty-fourth  and  thirty-fifth 
years  of  the  reign  of  the  said  King  Henry  the  Eighth, 
intituled  The  Bill  concerning  the  explanation  of  Wills ; 
and  also  an  Act  passed  in  the  parliament  of  Ireland,  in 
the  tenth  year  of  the  reign  of  King  Charles  the  First, 
intituled  An  Act  how  lands,  tenements,  &c.,  may  be  dis- 
posed by  will  or  otherwise,  and  concerning  wards  and 
primer  seisins ;  and  also  so  much  of  an  Act  passed  in  the 
twenty-ninth  year  of  the  reign  of  King  Charles  the  Second, 
intituled  An  Act  for  prevention  of  frauds  and  perjuries, 
and  of  an  Act  passed  in  the  parliament  of  Ireland,  in  the 
seventh  year  of  the  reign  of  King  William  the  Third, 
intituled  An  Act  for  prevention  of  frauds  and  peijuries 
as  relates  to  devises  or  bequests  of  lands  or  tenements,  or 
to  the  revocation  or  alteration  of  any  devise  in  writing  of 
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any  lands,  tenements,  or   hereditaments,  or  any  clause 

thereof,  or  to  the  devise  of  any  estate  pur  autre  vie,  or  to 

any  such  estate  being  assets,  or  to  nuncupative  wills,  or 

to  the  repeal,  altering,  or  changing  of  any  will  in  writing 

concerning  any  goods  or  chattels  or  personal  estate,  or 

any  clause,  devise,  or  bequest  therein  ;  and  also  so  much  Sect.  14  of  4  &5 

of  an  Act  passed  in  the  fourth  and  fifth  years  of  the  reign 

of  Queen  Anne,  intituled  An  Act  for  the  amendment  of 

the  law  and  the  better  advancement  of  justice^  and  of  an 

Act  passed  in  the  parliament  of  Ireland,  in  the  sixth  year  6  Anney  c.  10, 

of  the  reign  of  Queen  Anne,  intituled  An  Act  for  the  ^  '^ 

amendment  of  the  law  and  the  better  advancement  of 

justice,  as  relates  to  witnesses  to  nuncupative  wills  ;  and 

also  so  much  of  an  Act  passed  in  the  fourteenth  year  of  Sect.  9  of  14 

.      .  Geo.  2,  c.  20. 

the  reign  of  King  George  the  Second,  intituled  An  Act 
to  amend  the  law  concerning  common  recoveries,  and  to 
explain  and  amend  an  Act  made  in  the  twenty-ninth  year 
of  the  reign  of  King  Charles  the  Second,  intituled  An 
Act  for  prevention  of  frauds  and  perjuries,  as  relates  to 
estates  pur  autre  vie ;  and  also  an  Act  passed  in  the  25  Geo.  2,  c.  6, 
twenty-fifth  year  of  the  reign  of  King  George  the  Second,  coLwoLb" 
intituled  An  Act  for  avoiding  and  putting  an  end  to 
certain  doubts  and  questions  relating  to  the  attestation  of 
wills  and  codicils  concerning  real  estates  in  that  part  of 
Great  Britain  called  England,  and  in  his  Majesty's  colo- 
nies and  plantations  in  America,  except  so  far  as  relates 
to  his  Majesty's  colonies  and  plantations  in  America ; 
and  also  an  Act  passed  in  the  parliament  of  Ireland,  in 
the  same  twenty-fifth  year  of  the  reign  of  King  George  26  Geo.  2,  c  11, 
the  Second,  intituled  An  Act  for  the  avoiding  and 
putting  an  end  to  certain  doubts  and  questions  relating 
to  the  attestations  of  wills  and  codicils  concerning  real 
estates ;  and  also  an  Act  passed  in  the  fifty-fifth  year  of  ^l^*  ^»  ®- 
the  reign  of  King  George  the  Third,  intituled  An  Act  to 
remove  certain  difficulties  in  the  disposition  of  copyhold 
estates  by   will, — shall    be    and    the  same  are  hereby 
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Allpropert 
may  be  dis- 
pofled  of  by  will 


comprising  ons- 
tomary  free- 
holds and  copy- 
holds without 
surrender  and 
before  admit- 
tance, and  also 
such  of  them  as 
cannot  now  be 
devised; 


Estates  pur 
autre  Tie ; 


contingent 
interests : 


repealed,  except  so  far  as  the  same  Acts  or  any  of  them 
respectively  relate  to  any  wills  or  estates  pur  autre  vie  to 
which  this  Act  does  not  extend. 
III.  And  be  it  further  enacted,  That  it  shall  be  lawful 
J  for  every  person  to  devise,  bequeath,  or  dispose  of,  by  his 
will   executed   in  manner  hereinafter  required,  all  real 
estate  and  all  personal  estate  which  he  shall  be  entitled 
to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and 
which,  if  not  so  devised,  bequeathed,  or  disposed  of,  would 
devolve  upon  the  heir  at  law,  or  customary  heir  of  him, 
or,  if  he  became  entitled  by  descent,  of  his  ancestor,  or 
upon  his  executor  or  administrator ;  and  that  the  power 
hereby  given  shall  extend  to  all  real  estate  of  the  nature 
of  customary  freehold  or  tenant  right,  or  customary  or 
copyhold,  notwithstanding  that  the  testator  may  not  have 
surrendered  the  same  to  the  use  of  his  will,  or  notwith- 
standing that,  being  entitled  as  heir,  devisee,  or  otherwise, 
to  be  admitted  thereto,  he  shall  not  havo  been  admitted 
thereto,  or  notwithstanding  that  the  same,  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use 
of  a  will  or  otherwise,  could  not  at  law  have  been  disposed 
of  by  will  if  this  Act  had  not  been  made,  or  notwithstand- 
ing that  the  same,  in  consequence  of  there  being  a  custom 
that  a  will  or  a  surrender  to  the  use  of  a  will  should  con- 
tinue in  force  for  a  limited  time  only,  or  any  other  special 
custom,  could  not  have  been  disposed  of  by  will  according 
to  the  power  contained  in  this  Act,  if  this  Act  had  not 
been  made ;  and  also  to  estates  pur  autre  vie,  whether 
there  shall  or  shall  not  be  any  special  occupant  thereof, 
and  whether  the  same  shall  be  freehold,  customary  free- 
hold, tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal   hereditament ;  and   also  to    all    contingent, 
executory,  or  other  future  interests  in  any  real  or  personal 
estate,  whether  the  testator  may  or  may  not  be  ascertained 
as  the  person  or  one  of  the  persons  in  whom  the  same 
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respectively  may  become  vested,  and  whether  he  may  be 

entitled  thereto  under  the  instrument  by  which  the  same 

respectively  were  created  or  under  any  disposition  thereof 

by  deed  or  will ;  and  also  to  all  rights  of  entry  for  con-  rights  of  entry ; 

ditioiis  broken,  and  other  rights  of  entry  ;  and  also  to  such  JJ^j^^^^r 

of  the  same  estates,  interests,  and  rights  respectively,  and  execution  of  the 

other  real  and  personal  estate,  as  the  testator  may  be 

entitled  to  at  the  time  of  his  death  notwithstanding  that 

he  may  becoine  entitled  to  the  same  subsequently  to  the 

execution  of  his  wilL 

IV.  Provided  always,  and  be  it  further  enacted,  That  As  to  the  fees 
whwe  any  real  estate  of  the  nature  of  customary  freehold,  ^Jj^  by^ev^sees 
or  tenant  right,  or  customary  or  copyhold,  might,  by  the  ^  customary  and 
custom  of  the  manor  of  which  the  same  is  holden,  have 
been  surrendered  to  the  use  of  a  will,  and  the  testator 
shall  not  have  surrendered  the  same  to  the  use  of  his 
will,  no  person  entitled  or  claiming  to  be  entitled  thereto 
by  virtue  of  such  will  shall  be  entitled  to  be  admitted, 
except  upon  payment  of  all  such  stamp  duties,  fees,  and 
sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate 
to  the  use  of  the  will,  or  in  respect  of  presenting,  regis- 
tering, or  enrolling  such   surrender,  if   the   same    real 
estate  had  been  surrendered  to  the  use  of  the  will  of  such 
testator :    Provided  also,  that  where  the  testator    was 
entitled  to  have  been  admitted  to  such  real  estate,  and 
might  if  he  had  been  admitted  thereto  have  surrendered 
the  same  to  the  use  of  his  will,  and  shall  not  have  been 
admitted  thereto,  no  person  entitled  or  claiming  to  be 
entitled  to  such  real  estate  in  consequence  of  such  will 
shall  be  entitled  to  be  admitted  to  the  same  real  estate 
by  virtue  thereof,  except  on  payment  of  all  such  stamp 
duties,  fees,  fine,  and  sums  of  money  as  would  have  been 
lawfully  due  and  payable  in  respect  of  the  admittance  of 
such   testator  to  such  real  estate,  and  also  of  all  such 
stamp  duties,  fees,  and  sums  of  money  as  would  have 
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been  lawfully  due  and  payable  in  respect  of  surrender- 
ing such  real  estate  to  the  use  of  the  will,  or  of  presenting, 
registering,  or  enrolling  such  surrender,  had  the  testator 
been  duly  admitted  to  such  real  estate,  and  afterwards 
surrendered  the  same  to  the  use  of  his  will ;  all  which 
stamp  duties,  fees,  fine,  or  sums  of  money  due  as  afore- 
said shall  be  paid  in  addition  to  the  stamp  duties,  fees, 
fine,  or  sums  of  money  due  or  payable  on  the  admittance 
of  such  person  so  entitled  or  claiming  to  be  entitled  to 
the  same  real  estate  as  aforesaid. 
Wills,  or  ex-  V.  And  be  it  further  enacted.  That  when  any  real  estate 

tractB  of  If  ills  of«,  -  f       ^     ^  t  •    t 

coBtomaiy  free-  of  the  nature  of  customary  freehold  or  tenant  nght,  or 
hoid^  t^ht^^'  customary  or  copyhold,  shaU  be  disposed  of  by  will,  the 
entered  on  the      lord  of  the  manor  or  reputed  manor  of  which  such  real 

court  rolls ; 

estate  is  holden,  or  his  steward,  or  the  deputy  of  such 

steward,  shall  cause  the  will  by  which  such  disposition 

shall  be  made,  or  so  much  thereof  as  shall  contain  the 

disposition  of  such  real  estate,  to  be  entered  on  the  court 

rolls  of  such  manor  or  reputed  manor ;  and  when  any 

trusts  are  declared  by  the  will  of  such  real  estate,  it  shall 

not  be  necessary  to  enter  the  declaration  of  such  trusts,  but 

it  shall  be  sufiicient  to  state  in  the  entry  on  the  court  rolls 

that  such  real  estate  is  subject  to  the  trusts  declared  by 

and  the  lord  to     such  will ;  and  when  any  such  real  estate  could  not  have 

^e  Mme  fin^       been  disposed  of  by  will  if  this  Act  had  not  been  made, 

&C.,  ishensuch     ^he  same  fine,  heriot,  dues,  duties,  and  services  shall  be 

estates  are  not 

now  devisable  as  paid  and  rendered  by  the  devisee  as  would  have  been  due 
b^from^e  froJ^  ^^^  customary  heir  in  case  of  the  descent  of  the 
heir  in  case  of     g^xne  real  estate,  and  the  lord  shall  as  against  the  devisee 

of  such  estate  have  the  same  remedy  for  recovering  and 
enforcing  such  fine,  heriot,  dues,  duties,  and  services  as  he 
is  now  entitled  to  for  recovering  and  enforcing  the  same 
from  or  against  the  customary  heir  in  case  of  a  descent. 
Bstatespurantre  VI.  And  be  it  further  enacted,  That  if  no  disposition 
^'''  by  will  shall  be  made  of  any  estate  pur  autre  vie  of  a 

freehold  nature,  the  same  shall  be  chargeable  in  the  hands 


wa 
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of  the  heir,  if  it  shall  come  to  him  by  reason  of  special 
occupancy  as  assets  by  descent,  as  in  the  case  of  freehold 
land  in  fee  simple ;  and  in  case  there  shall  be  no  special 
occupant  of  any  estate  pur  autre  vie,  whether  freehold  or 
customary  freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  a  corporeal  or  incor- 
poreal hereditament,  it  shall  go  to  the  executor  or  adminis- 
trator of  the  party  that  had  the  estate  thereof  by  virtue 
of  the  grant ;  and  if  the  same  shall  come  to  the  executor 
or  administrator  either  by  reason  of  a  special  occupancy 
or  by  virtue  of  this  Act,  it  shall  be  assets  in  his  hands, 
and  shall  go  and  be  applied  and  distributed  in  the  same 
manner  as  the  personal  estate  of  the  testator  or  intestate. 

YIL  And  be  it  further  enacted.  That  no  will  made  by  No  will  of  a 
any  person  under  the  age  of  twenty-one  years  shall  be  ^^^,  '^'^®'  ^® 
valid. 

VIIL  Provided  also,  and  be  it  further  enacted.  That  no  nor  of  a  feme 

Ml  1      1  •    1  1    n  t  T  1  covert,  except 

wili  made  by  any  mamed  woman  shall  be  valid,  except  such  as  might 
such  a  will  as  might  have  been  made  by  a  married  woman  ^°^  ™  ®* 
before  the  passing  of  this  Act. 

IX.  And  be  it  further  enacted.  That  no  will  shall  be  Eveiy  will  shall 
valid  unless  it   shall  be   in    writing  and    executed    in  andsigned  by 
manner  hereinafter  mentioned :  (that  is  to  say),  it  shall  JJ'  testator  in 

'    ^  •'  ^'  the  presence  of 

be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  two  witnesses  at 

some  other  person  in  his  presence  and  by  his  direction : 

and  such  signature  shall  be  made  or  acknowledged  by  the 

testator  in  the  presence  of  two  or  more  witnesses  present 

at  the  same  time,  and  such  witnesses  shall  attest  and 

shall  subscribe  the  will  in  the  presence  of  the  testator,  but 

no  form  of  attestation  shall  be  necessary. 

X.  And  be   it  further-  enacted.  That  no  appointment  Appointments 
made  by  will,  in  exercise  of  any  power,  shall  be  valid,  executed  like 
unless   the  same  be  executed  in  manner    hereinbefore  f^^  ^}}^*  ^^^ 

iq  be  yalid, 

required  ;    and   every  will  executed  in  manner  herein-  although  other 

1.  •  J    required  solem- 

before  required  shall,  so  far  as  respects  the  execution  and  uities  are  not 
attestation  thereof,  be  a  valid  execution  of  a  power  of  o^*"^®^- 

TOl.   IT.  0 
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Soldiers'  and 
marinen'  wills 
excepted. 


Act  not  to  affect 
certain  provi- 
sions of  11  Qeo. 
4  &  1  Will.  4, 
c  20,  with  re- 
spect to  wills  of 
petty  officers  and 
seamen,  and 
marines. 


Publication  not 
to  be  requisite. 


Will  not  to  be 
Toid  on  account 
of  incompetency 
of  attesting 
witness. 


Gifts  to  an  at- 
testing witness 
to  be  void. 


appointment  by  will,  notwithstanding  it  shall  have  been 
expressly  required  that  a  will  made  in  exercise  of  such 
power  should  be  executed  with  some  additional  or  other 
form  of  execution  or  solemnity, 

XL  Provided  always,  and  be  it  further  enacted,  That 
any. soldier  being  in  actual  military  service,  or  any  mari- 
ner or  seaman  being  at  sea,  may  dispose  of  his  personal 
estate  as  he  might  have  done  before  the  making  of  this 
Act. 

XII.  And  be  it  further  enacted,  That  this  Act  shall 
not  prejudice  or  affect  any  of  the  provisions  contained  in 
an  Act  passed  in  the  eleventh  year  of  the  reign  of  his 
Majesty  King  George  the  Fourth  and  the  first  year  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth, 
intituled  An  Act  to  amend  and  consolidate  the  Laws 
relating  to  the  Pay  of  the  Royal  Navy,  respecting  the 
wills  of  petty  officers  and  seamen  in  the  Royal  Navy,  and 
non-commissioned  officers  of  marines,  and  marines,  so  far 
as  relates  to  their  wages,  pay,  prize  money,  bounty  money, 
and  allowances,  or  other  moneys  payable  in  respect  of 
services  in  her  Majesty's  Navy. 

XIII.  And  be  it  further  enacted,  That  every  will  exe- 
cuted in  manner  hereinbefore  required  shall  be  valid 
without  any  other  publication  thereof. 

XIV.  And  be  it  further  enacted.  That  if  any  person 
who  shall  attest  the  execution  of  a  will  shall  at  the  time 
of  the  execution  thereof  or  at  any  time  afterwards  be 
incompetent  to  be  admitted  a  witness  to  prove  the  exe- 
cution thereof,  such  will  shall  not  on  that  account  be 
invalid. 

XV.  And  be  it  further  enacted,  That  if  any  person  shall 
attest  the  execution  of  any  will  to  whom  or  to  whose  wife 
or  husband  any  beneficial  devise,  legacy,  estate,  interest, 
gift,  or  appointment,  of  or  affecting  any  real  or  personal 
estate  (other  than  and  except  charges  and  directions  for 
the  payment  of  any  debt  or  debts),  shall  be  thereby  given 
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or  made,  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment,  shall,  so  far  only  as  concerns  such  pei*son  at- 
testing the  execution  of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  such  per- 
son or  wife  or  husband,  be  utterly  null  and  void,  and  such 
person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity 
or  invalidity  thereof,  notwithstanding  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  mentioned  in  such 
will 

XVI.  And  be  it  ftirther  enacted.  That  in  case  by  any  Creditor  at- 
testing to  be 
wUl  any  real  or  personal  estate  shall  be  charged  with  any  admitted  a  wit- 
debt  or  debts,  and  any  creditor,  or  the  wife  or  husband  of  ^^^ 
any  creditor,  whose  debt  is  so  cliirged,  shall  attest  the 
execution  of  such   will,   such    creditor  notwithstanding 
such  charge  shall  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof. 

XYIL  And  be  it  further  enacted.  That  no  person  shall,  Executor  to  be 

admitted  a 

on  acconnt  of  his  being  an  executor  of  a  will,  be  incom-  witness, 
petent  to  be  admitted  a  witness  to  prove  the  execution 
a£  such  will,  or  a  witness  to  prove  the  validity  or  inva- 
lidity thereof. 

XVIII.  And  be  it  further  enacted,    That  every  will  WiUtobere- 

Yoked  by  mar- 
made  by  a  man  or  woman  shall  be  revoked  by  his  or  her  riage. 

marriage  (except  a  will  made  in  exercise  of  a  power  of 

appointment,  when  the  real  or  personal  estate  thereby 

appointed  would   not  in  default    of  such    appointment 

pass  to  his  or  her  heir,   customary  heir,   executor,    or 

administrator,  or  the  person  entitled  as  his  or  her  next  of 

kin  under  the  Statute  of  Distributions). 

XIX.  And  be  it  further  enacted,  That  no  will  shall  be  No  will  to  be 

Tovoked  bv 

revoked  by  any  presumption  of  an  intention  on  the  ground  presumption. 
of  an  alteration  in  circumstances. 

yy.  And  be  it  further  enacted,  That  no  will  or  codicil,  No  will  to  be 
or  any  part  thereof,  shall  be  revoked  otherwise  than  as  another  wiu  or 

0  2 
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codicil,  or  by  ft 
writiDg  executed 
like  a  vlll,  or 
by  destmctioD. 


No  alteration  in 
a  will  shall  have 
any  effect  unless 
executed  as  a 
wiU. 


No  will  reyoked 
to  be  revived 
otherwise  than 
by  re-execution 
or  a  codicil  to 
revive  it. 


A  devise  not  to 
bo  rendered  in- 
operative by  any 
subsequent  con- 
royaiice  or  act. 


aforesaid,  or  by  another  will  or  codicil  executed  in  manner 
hereinbefore  required,  or  by  some  writing  declaring  an 
intention  to  revoke  the  same,  and  executed  in  the  manner 
in  which  a  will  is  hereinbefore  required  to  be  executed,  or 
by  the  burning,  tearing,  or  otherwise  destroying  the  same 
by  the  testator,  or  by  some  person  in  his  presence  and  by 
his  direction,  with  the  intention  of  revoking  the  same. 

XXI.  And  be  it  further  enacted,  That  no  obliteration, 
interlineation,  or  other  alteration  made  in  any  will  after 
the  execution  thereof  shall  be  valid  or  have  any  eflFect, 
except  so  far  as  the  words  or  effect  of  the  will  before  such 
alteration  shall  not  be  apparent,  unless  such  alteration 
shall  be  executed  in  like  manner  as  hereinbefore  is  re- 
quired for  the  execution  of  the  will ;  but  the  will,  with 
such  alteration  as  part  thereof,  shall  be  deemed  to  be 
duly  executed  if  the  signature  of  the  testator  and  the  sub- 
scription of  the  witnesses  be  made  in  the  margin  or  on 
some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  written  at  the 
end  or  some  other  part  of  the  will 

XXII.  And  be  it  further  enacted.  That  no  will  or 
codicil,  or  any  part  thereof,  which  shall  be  in  any  manner 
revoked,  shall  be  revived  otherwise  than  by  the  re-execu- 
tion thereof,  or  by  a  codicil  executed  in  manner  here- 
inbefore required,  and  showing  an  intention  to  revive  the 
same  ;  and  when  any  wiU  or  codicil  which  shall  be  partly 
revoked,  and  afterwards  wholly  revoked,  shall  be  revived, 
such  revival  shall  not  extend  to  so  much  thereof  as  shall 
have  been  revoked  before  the  revocation  of  the  whole 
thereof,  unless  an  intention  to  the  contrary  shall  be  shown. 

XXIII.  And  be  it  further  enacted,  That  no  conveyance 
or  other  act  made  or  done  subsequently  to  the  execution 
of  a  will  of  or  relating  to  any  real  or  personal  estate 
therein  comprised,  except  an  act  by  which  such  will  shall 
be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
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will  with  respect  to  such  estate  or  interest  in  such  real  or 
personal  estate  as  the  testator  shall  have  power  to  dispose 
of  by  will  at  the  time  of  his  death. 

XXIV.  And  be  it  further  enacted,  That  every    will  a  win  rfuUl  be 
shall  be  construed,  with  reference  to  the  real  estate  and  ^tfrointhe 
personal  estate  comprised  in  it,  to  speak  and  take  eflFect  ^^^^  °^  *^® 
as  if  it  had  been  executed  immediately  before  the  death 

of  the  testator,  unless  a  contrary  intention  shall  appear 
hy  the  will. 

XXV.  And  be  it  further  enacted,  That,  unless  a  con-  a  residuary 
trary  intention  shall  appear  by  the  will,  such  real  estate  S'e^Sl'"- 
or  interest  therein  as  shall  be  comprised  or  intended  to  fompriaed  in 

.  ,      .       .  .,,  .  lapsed  and  void 

be  comprised  m  any  devise  m  such  will  contained,  which  devises, 
shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise 
heing  contrary  to  law  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  devise  (if  any) 
contained  in  such  wilL 

XXVL  And  be  it  further  enacted.  That  a  devise  of  the  A  general  devise 
land  of  the  testator,  or  of  the  land  of  the  testator  in  any  hrnds^hali  in" 
place  or  in  the  occupation   of  any  person  mentioned  in  ^^^^^,  copyhold 

^  ^       ^  ,  ,  ,  and  leaaenold  as 

his  will,  or  otherwise  described  in  a  general  manner,  and  well  as  freehold 
any  other  general  devise  which  would  describe  a  custom- 
ary copyhold  or  leasehold  estate  if  the  testator  had  no 
freehold  estate  which  could  be  described  by  it,  shall  be 
construed  to  include  the  customary  copyhold  and  lease- 
hold estates  of  the  testator,  or  his  customary  copyhold 
and  leasehold  estates,  or  any  of  them,  to  which  such  de- 
scription shall  extend,  as  the  case  may  be,  as  well  as  free^ 
hold  estates,  unless  a  contrary  intention  shall  appear  by 
the  wilL 
XXVII.  And  be  it  further  enacted,   That  a  general  A  general  gia 

,      .  -    ,  ,  «     ,  <.    1  ,    shall  include 

devise  of  the  real  estate  of  the  testator,  or  of  the  real  estates  over 

,./..-i....  I  •      A-t  X*  r  which  the  tes- 

estate  of  the  testator  m  any  place  or  m  the  occupation  of  tatorhasa 
any  person  mentioned  in  his  will,  or  otherwise  described  8«"®f*i  P^^e*"  o^ 

"^   *  ^  appointment. 

in  a  general  manner,  shall  be  construed  to  include  any 


22  WILLS. 

real  estate^  or  any  real  estate  to  which  such  description 
shall  extend  (as  the  case  may  be)^  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will ;  and  in  like 
manner  a  bequest  of  the  personal  estate  of  the  testator,  or 
any  bequest  of  personal  property  described  in  a  general 
manner,  shall  be  construed  to  include  any  personal  estate, 
or  any  personal  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contraiy 
intention  shall  appear  by  the  will. 
A  devise  without      XXVIII.  And  be  it  further  enacted.  That  where  any 

any  worda  of  .  . 

limitatioii  shall     real  estate  shall  be  devised  to  any  person  without  any 

be  construed  to  ji»T«ji»  ii*        ini  x        jx 

pass  the  fee.        words  of  limitation,  such  devise  shall  be  construed  to  pass 

the  fee  simple,  or  other  the  whole  estate  or  interest  which 

the  testator  had  power  to  dispose  of  by  will  in  such  real 

estate,  unless  a  contrary  intention  shall  appear  by  the  will. 

^tiiruuLnlf'?        XXIX.  And  be  it  further  enacted.  That  in  any  devise 

or  "die  without   or  bequest  of  real  or  pei*8onal  estate  the  words  "die  with- 

leaylng  issue,"  .  .  .  „ 

shaU  be  con-  out  issue,"  or  "  die  without  leaving  issue,  or  "  have  no 
diT^t^ou^"*^  issue,"  or  any  other  words  which  may  import  either  a 
Ir^d^tii"^**      want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at 

the  time  of  his  death,  or  an  indefinite  failure  of  his  issue, 
shall  be  construed  to  mean  a  want  or  failure  of  issue  in 
the  lifetime  or  at  the  time  of  the  death  of  such  person, 
and  not  an  indefinite  failure  of  his  is$ue,  unless  a  con- 
trary intention  shall  appear  by  the  will,  by  reason  of  such 
person  having  a  prior  estate  tail,  or  of  a  preceding  gift, 
being,  without  any  implication  arising  from  such  words,  a 
limitation  of  an  estate  tail  to  such  person  or  issue,  or 
otherwise :  Provided,  that  this  Act  shall  not  extend  to 
cases  where  such  words  as  aforesaid  import  if  no  issue 
described  in  a  preceding  gift  shall  be  bom,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the  age  or  other- 
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wise  answer  the   description  required    for    obtaining   a 
vested  estate  by  a  preceding  gift  to  such  issue. 

XXX.  And  be  it  further  enacted,  That  where  any  real  No  devise  to 
estate  (other  than  or  not  being  a  presentation  to  a  church)  cuton,  except 
shall  be  devised  to  any  trustee  or  executor,  such  devise  p^J^on'to 
shall  be  construed  to  pass  the  fee  simple  or  other  the  *  church,  shaU 

P*8»  a  chattel 

whole  estate  or  interest  which  the  testator  had  power  to  interest. 
dispose  of  by  will  in  such  real  estate,  unless  a  definite 
term  of  years,  absolute  or  determinable,  or  an  estate  of 
freehold,  shall  thereby  be  given  to  him  expressly  or  by 
implication. 

XXXL  And  be  it  further  enacted,   That  where  any- Trustees  nndcr 
real  estate  shall  be  devised  to  a  trustee,  without  any  ex-  devise,  where 
press  limitation  of  the  estate  to  be  taken  by  such  trustee,  ^J^^^^^n^ 
and  the  beneficial  interest  in  such  real  estate,  or  in  the  the  life  of  a 

person  bene- 

surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  ficiailj  entitled 
person  for  life,  or  such  beneficial  interest  shall  be  given  the  fee.  ^ 
to  any  person  for  life,  but  the  purposes  of  the  trust  may 
continue  beyond  the  life  of  such  person,  such  devise  shall 
be  construed  to  vest  in  such  trustee  the  fee  simple,  or 
other  the  whole  legal  estate  which  the  testator  had  power 
to  dispose  of  by  will  in  such  real  estate,  and  not  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be 
satisfied. 

XXXII.  And  be  it  further  enacted.  That  where  any  Devis«i  of  estates 
person  to  whom  any  real  estate  shall  be  devised  for  an  i&pse. 
estate  tail  or  an  estate  in  quasi  entail  shall  die  in  the 

lifetime  of  the  testator  leaving  issue  who  would  be  in- 
heritable under  such  entail,  and  any  such  issue  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the 

wilL 

XXXIII.  And  be  it  further  enacted^  That  where  any  Gifts  to  chUdren 
person  being  a  child  or  other  issue  of  the  testator  to  whom  who  leave  issue 
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lining  at  the 
testator's  death 
shall  not  lapse. 


Act  not  to  ex. 
tend  to  wills 
made  before 
1838,  nor  to 
estates  pur  autre 
vie  of  persons 
who  die  before 
1838. 


Act  not  to  ex- 
tend to  Scotland 


Act  may  be 
altered  this 
seasiont 


any  real  or  personal  estate  shall  be  devised  or  bequeathed 
for  any  estate  or  interest  not  determinable  at  or  before  the 
death  of  such  person  shall  die  in  the  lifetime  of  the 
testator  leaving  issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will. 

XXXIV.  And  be  it  further  enacted,  That  this  Act  shall 
not  extend  to  any  will  made  before  the  first  day  of  January 
one  thousand  eight  hundred  and  thirty-eight,  and  that 
every  will  re-executed  or  republished,  or  revived  by  any 
codicil,  shall  for  the  purposes  of  this  Act  be  deemed  to 
have  been  made  at  the  time  at  which  the  same  shall  be 
so  re-executed,  republished,  or  revived;  and  that  this 
Act  shall  not  extend  to  any  estate  pur  autre  vie  of  any 
person  who  shall  die  before  the  first  day  of  January  one 
thousand  eight  hundred  and  thirty-eight. 

XXXV.  And  be  it  further  enacted.  That  this  Act  shall 
not  extend  to  Scotland. 

XXXVI.  And  be  it  enacted.  That  this  Act  may  be 
amended,  altered,  or  repealed  by  any  Act  or  Acts  to  be 
passed  in  this  present  session  of  Parliament 


PEECEDENTS. 


L 
WILL  of  REAL  amd  personal  estate.    Bequest  of    prickdehti. 
JEWELS,  PLATE,  and,  furniture    to  tiie  testator's     willofrbal 
WIFE.    Bequest  of  a  leasehold  house  to  the  wife.  b^^'^tb^Ttrum 
Bequest  of  Pecuniary  legacies,  one  being  to  the   ^^^  widow  and 

CHILDRKN. 

WIFE,  and  one  to  the  separate  use  of  a  woman,  ■ — 

General  devise  and  bequest  of  real  and  per- 
sonal estate  in  trust  for  sale  aind  conversion. 
The  monies  arising  therefrom  (after  payment  of 
funeral  a/ad  testamentary  eocpenses,  debts  and 
legacies)  to  be  invested  and  the  income  paid 
to  the  WIFE  d/aring  her  widowhood  ;  and  subject 
thei'cto  the  capital  to  be  divided  amxmg  the 
testator's  issue,  as  tJte  wife  shall  appoint,  and 
in  default  of  appointment  among  sons  attaining 
twenty-one,  and  daughters  attaining  that  age 
or  marrying  equally.    Hotchpot,  advancement, 

MADTTENANCE,  and  ACCUMULATION    clauses.     TrUST 

IN  DEFAULT  of  CHILDREN  becoming  entitled  for  tJie 
testator's  brothers  and  sisters  and  their  issue 
per  stirpes.  Power  to  postpone  the  sale  and 
conversion    of   real  and  personal    estate,    and 

DIRECTION  as  to   INTERMEDIATE  INCOME.      PoWER  of 

leasing  for  Twenty-one  years.  Power  for  trustees 
to  DETERMINE  sulject-matter  of  specific  bequests, 
APPORTION  FUNDS,  and  SETTLE  QUESTIONS.     Clause 

SUPPLEMENTAL  tO  STATUTORY  provisUms  as  to  AP- 
POINTMENT of  and  INDEMNITY  to  TRUSTEES.      DeVISE 
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prboedbut  I. 

WILL  OF  RIAL 

ASD  PSB90HAL 

ESTATE  IN  TRUST 

VOR  WIDOW  AKD 

OHILDRBir. 

1.  Revocatioii  of 
prior  wills. 

2.  Beqaest  to 
wife  of 
personal  and 
household 
effects. 


of  TRUST  and  mortgage  estates.    Appointment  of 

EXECUTORS  aTld  GUARDLiNS. 

I,  A.  B.  of  &c.  (a),  hereby  revoke  all  wills,  codicils  and 
other  testamentary  dispositions  (6)  heretofore  made  by 
me,  and  declare  this  to  be  my  last  will.  I  bequeath 
to  my  wife  C.  B,  all  my  (c)  watches,  jewels,  orna- 
ments of  the  pei-son  and  wearing  apparel,  and  all 
my  plate,  plated  articles,  furniture,  linen,  glass,  china, 
pictures,  prints,  musical  instruments,  books  and  other 
articles  of  household  use  or  ornament,  horses,  carriages, 
saddlery,  harness,  and  stable  furniture,  live  and  dead 
stock,  tools,  implements  and  utensils,  and  wines,  liquoi*s. 


What  passes  by 
bequest  of 
"household 
goods  "  or 
"furniture.*' 


(a)  It  is  desirable  to  give  not  only  the  testator's  present  address 
and  description,  but  also  any  former  address  or  description  by 
which  he  may  be  described  as  a  stockholder  in  the  books  of  the 
Bank  of  England  or  a  shareholder  in  any  company  or  in  legal 
instruments,  with  a  view  to  save  trouble  in  establishing  his  identity. 

(6)  The  revocatory  clause  should  of  course  extend  not  only  to 
wills,  but  to  all  other  previous  testamentary  dispositions,  if  such 
be  the  intention ;  see  lie  Savage,  L.  B.  2  P.  &  D.  78. 

(c)  Upon  the  question  what  articles  pass  by  way  of  specific 
bequest  by  such  expressions  as  '*  household  goods ''  or  *'  furniture  " 
or  the  like,  see  the  cases  collected  m  1  Jarm.  Wills,  3rd  ed.,  p.  721, 
note  (h) ;  2  Williams'  Executors,  Part  III.,  book  iii.,  chap.  2,  s.  4, 
pp.  1181,  et  seq.,  7th  ed.  It  seems  that  a  bequest  of  furniture  wiU 
pass  tenant's  fixtures  (see  PaUm  v.  Sheppard,  10  Sim.  186),  an 
effect  which  would  in  some  cases  be  inconvenient  and  contrary  to 
the  intention.  In  Kelly  v.  Powlet,  Amb.  605  (see  p.  610),  it  was 
said  that  **  the  word  *  household  furniture '  has  as  general  a  meaning 
as  possible.  It  is  incapable  of  a  definition.  It  is  capable  only  of  a 
description.  It  comprises  everything  that  contributes  to  the  use  or 
convenience  of  the  householder  or  ornament  of  the  house."  The 
authorities  cited  in  the  above-mentioned  note  in  1  -Jarm.  Wills, 
show  that  a  bequest  of  *'  household  effects  "  extends  to  consumables; 
but  not  to  property  bought  to  trade  with  or  merely  personal  orna- 
ments. See  also  the  same  note  as  to  the  words  **live  and  dead 
stock."  It  will  be  inferred  that  the  expressions  in  the  text  are 
sufficient  to  decide  almost  every  possible  question  in  favour  of  the 
legatee ;  but  should  any  doubt  arise,  it  may  be  met  by  means  of 
the  power  afterwards  given  to  the  trustees  (see  p.  54,  infra)  of 
determining  the  subject-matter  of  specific  bequests. 


AND  PHtSONAL 

BSTATS  nr  TRUST 

FOR  WIDOW  AND 

OHILDRSH. 
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and  household  stores  and  provisions,  [(d)  which  respec-     pmcrdeht  i. 
lively    at    the    time    of   my    death    shall    be    in    or     will  of  rial 
about,  or  belonging  to  or  appropriated  for  my  dwelling- 
house    at    or    any    other    dwelling-house    which 

at  the  time  of  my  death  shall  be   my  principal  place  

of  residence,   and    in    or   about,  or    belonging    to   or 
appropriated  for  the  stables,  coach-houses,  outbuildings, 
gardens,  and  pleasure  grounds  thereto  belonging].    I  ALSO  8.  Bequest  of 
BEQUSATH  to  my  said  wife,  for  her  absolute  benefit,  my  to  wife  abeo- 
leasehold  messuage  or  dwelling-house  situate  at ,  in    ^^^^' 

(d)  The  words  in  brackets  should  be  inserted  only  in  cases  in 
which  the  testator  has  more  than  one  dwelling-house,  and  the 
iunutnre  of  one  only  of  the  houses  ia  intended  to  be  bequeathed. 
If  the  testator  has  office  fittings  and  furniture  at  his  place  of 
bosmees  which  are  not  intended  to  be  included,  such  furniture  and 
eflbcts  must  of  course  be  excepted  from  the  bequest.  In  framing  Effect  of  legacy 
bequests  of  this  nature  it  should  be  remembered  that  a  general  un-  of  goods  at  a 
qualified  bequest  of  chattels  or  effects  in  a  particular  house  would  P^^ti^''^  P^^^e- 
pass  ready  money,  whether  in  coin  or  Bank  of  England  notes; 
though  bonds,  promissory  notes,  or  other  securitieB  would  not  pass, 
lor  choees  in  action  have  no  locality ;  see  Marquis  of  Hertford  y. 
Lord  Loiffther,  7  Beav.  1,  in  which  the  substance  of  most  of  the  prior 
authorities  on  the  effect  of  a  description  with  reference  to  locality 
vUl  be  fbund  either  in  the  argument  or  the  judgment ;  Swin/en  y. 
Swin/en,  29  Beay.  207 ;  see  also  2  Williams'  Exeoutors,  Part  III., 
hook  iii.,  chap.  2,  s.  4,  pp.  1178,  et  seq.,  7th  ed.  In  the  case  of  a 
specific  legacy  of  goods  at  a  particular  place,  the  legacy  will  be 
adeemed  by  their  permanent  remoyal  in  the  testator's  lifetime,  but 
not  by  temporary  remoyal  (see  the  cases  cited  in  1  Jarm.  Wills, 
p.  721,  note  (6) ).  Articles  intended  to  be,  but  not  yet  taken  to  a 
plaoe,  win  not  pass  as  articles  in  that  place  (ibid.,  but  see  BawUn- 
9on  y.  BawlinaoUf  3  Gh.  D.  302);  but  a  bequest  of  furniture  of 
which  the  testator  should  die  possessed,  comprises  furniture  ordered 
by  him  but  not  deliyered  at  his  death.  The  words  "  belonging  to 
or  appropriated  for"  in  the  text  would  in  most  cases  apply  to 
artides  intended  for  the  house,  but  not  yet  placed  thera 

A  specific  bequest  of  the  testator's  furniture  and  plate  and  other 
household  effects  and  personal  ornaments  to  his  widow,  or  some 
other  member  or  members  of  his  family,  is  so  generally  expedient 
and  so  usual,  that  it  is  considered  that  if  the  draftsman  find  that 
his  instructions  do  not  proyide  for  it,  he  may  suggest  its  insertion, 
or  at  least  draw  attention  to  its  omission. 
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p&jEOBDiKT  I.     the  county  of 


and  the  stables  and  coach-houses 


WILL  OF  RBAL 

AlVD  PERSONAL 

ESFATB  IN  TBUST 

FOB  WIDOW  AHD 

CHILDREN. 


4, — and  pecu- 
niary  legacy. 

6.  Beqnestof 
legacy; 


thereto  belonging,  To  hold  the  same  unto  my  said  wife, 
her  executors,  administrators,  and  assigns  for  all  the  term, 
estate,  and  interest  therein  to  which  I  shall  be  entitled  at 
my  death,  she,  nevertheless,  as  from  my  death,  paying  the 
rent  reserved  by,  and  at  her  own  expense  performing  the 
covenants  contained  in  the  lease  under  which  at  my 
death  the  said  house,  stables,  and  coach-houses  may  be 
held,  and  indemnifying  my  estate  therefrom.   I  BEQUEATH 

to  my  said  wife  the  sum  of  £ ,  to  be  paid  to  her 

within  one  calendar  month   after  my  death  (e).     I   be- 


Time  for  pay- 
ment of  and  in- 
terest on  legacies. 


Interest  on 


(«)  The  object  of  this  legacy  is  to  furnish  the  wife  with  the  means 
of  defraying  her  immediate  expenses,  as  the  annual  income  after- 
wards provided  for  her  will  probably  not  be  available  for  some  time 
after  the  testator's  death.  If  such  a  legacy  is  not  given,  the  omis- 
sion commonly  proceeds  from  inadvertence,  and  may  be  pointed 
out  by  the  draftsman. 

Legacies  are  generally  payable  at  the  end  of  a  year  from  the 
testator's  death,  and  if  not  then  paid  will  carry  interest  at  the  rate 
of  4  i)er  cent,  per  annum  from  the  end  of  the  year,  unless  any 
other  time  of  payment  or  rate  of  interest  is  directed  by  the  will  (see 
ConsoL  Gen.  Ord.  of  the  Court  of  Chancery  xlii.,  rule  11,  Morgan, 
6th  ed.,  p.  152).  Even  if  an  earlier  payment  be  directed  by  the 
testator,  the  executor  cannot  be  compelled  to  make  it,  as  he  is 
entitled  to  take  the  twelvemonth  to  ascertain  the  state  of  the  pro- 
perty (see  2  Williams'  Executors,  7th  ed.,  p.  1387,  and  the  cases 
cited  in  notes  (p)  and  {q)  thereto);  and  the  terms  of  the  will  may 
be  such  as  to  extend  the  period  allowed  to  the  executors,  and  as 
fW)m  which  interest  will  commence  running  {Thomas  v.  AU.-Oene- 
ral,  2  Tou.  &  ColL  Exch.  525) ;  but  if  the  assets  are  clearly  sufEL* 
cient,  the  executors  may  pay  the  legacies  or  any  of  them  within 
the  year.  If  the  will  directs  payment  previously  to  the  end  of  the 
year,  the  legatee,  though  he  cannot  require  actual  payment  at  the 
time  specified,  is  entitled  to  interest  from  that  time.  Of  course, 
however,  the  object  of  a  legacy  to  the  testator^s  widow  like  that  in 
the  text,  is  that  it  may  be  paid  immediately,  and  not  to  accelerate 
the  period  from  which  it  will  carry  interest ;  and  in  the  case  of  a 
clearly  solvent  estate,  the  executors  should  consider  it  their  duty 
to  comply  with  the  testator's  directions  by  availing  themselves  of 
the  power  to  make  immediate  payment 

An  exception  as  to  the  time  from  which  interest  runs^  exists 
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QUEATH  to the  sum  of  £ .      I  bequeath  to PRBCEBWT  I. 

the  sum  of  £ for  her  sole  and  separate  use  indepen-     will  op  rbal 

dently  of  her  husband  (if  any)  for  the  time  being,  and  J^  p^bsokal 

/  V  J/  .  B8TAU  IN   TRUST 

of  his  debts^  control  and  engagements,  and   her  receipt    »oh  widow  and 
ahall  be  a  sufficient  discharge  for  the  same.     I  devise 


legacy  to  an 
infant  child  of 
the  testator 


when  the  legatee  is  a  child  of  the  testator,  or  one  to  whom  the  ^Qg  f^^j^^  ^^^ 

testator  has  put  himself  in  loco  parentis.    In  that  case,  where  the  death. 

legatee  is  an  infant,  interest  rons  from  the  death,  in  consequence  6.— and  of 

of  the  presomption  that  maintenance  is  intended,  unless  the  tes-  ]^fS»^  ^  ^ 

,  .  female  for  her 

tator  has  made  other  provision  for  that  purpose  (2  Williams'  £xe-  separate  nse. 
cators,  1288),  but  an  adult  child  ia  not  within  the  exception  (see  ^  General  devise 
Saven  v.  Waiie,  1  Swanst.  553,  in  which  the  principle  and  extent  and  bequest  of 
of  the  exception  are  discussed  in  the  judgment;    Wall  y.  WaU,  real  and  re- 

15  Sim.  513).  !!JT^  personal 

\Zr^  .  estate  in  trust 

Where  a  legacy  is  charged  on  real  estate  only,  and  no  day  of  for  conversion. 

payment  is  mentioned,  interest  is  given  from  the  testator's  death 

(2  Williams'  Executors,  p.  1423,  n.  (r),  and  see  Pearaon  y.  Pearson, 

1  Sch.  &  L.  11);  but  in  Turner  y.  Buck,  L.  R  18  Eq.  301,  the 
pnndple  was  held  not  to  be  applicable  to  the  case  of  legacies  pay* 
able  out  of  the  proceeds  of  sale  of  real  estate,  in  which  case  interest 
is  only  payable  from  the  period  at  which  the  sale  may  reasonably 
be  effected,  namely  one  year  from  the  testator's  death. 

If  the  legacy  is  contingent  or  deferred,  interest  will  in  general  Interest  on 
be  payable  from  the  time  appointed  for  payment  and  not  before  ^^^^^^kd^ 
(2  Williams'  Executors,  p.  1428).  But  this  rule  is  also  subject  to 
the  aboye-mentioned  exception  where  the  testator  is  the  parent  of 
or  in  loco  parentis  to  the  legatee,  in  which  case  interest  by  way  of 
maintenance  will  be  allowed  from  the  testator's  death,  unless  other 
proyision  is  made  by  him  for  the  purpose  {Id.  pp.  1428 — 9, 
Be  Qeorge,  5  Ch.  D.  837).  If  the  eyent  in  which  the  legacy  is 
made  payable  should  happen  in  the  lifetime  of  the  testator,  it 
seems  that  it  will  carry  interest  from  his  death  {Pickwick  y. 
QihheSy  1  Beay.  271).  If  the  payment  of  a  legacy  is  postponed 
with  a  direction  that  when  the  period  of  payment  arriyes 
it  shall  be  paid  toUh  interest,  the  interest  will  be  computed  from 
the  end  of  a  year  after  the  testator's  death  {Knight  y.  Knight, 

2  Sim.  &  St.  490).  The  intermediate  income  of  a  fond  set  apart  to 
meet  contingent  legacies  will,  as  between  the  tenant  for  life  of  the 
residue  and  the  remainderman,  belong  to  the  iormer  {AUhusen  y. 
WhiUell,  L.  B.  4  Eq.  295).  As  to  the  right  of  a  legatee  to  interest 
where  the  legacy  is  giyen  subject  to  a  limitation  oyer  upon  a 
diyeeting  contingency  which  takes  effect,  see  2  Williams'  Executors, 
pp.  1430—1. 
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and  bequeath  all  the  real  and  personal  estate  whatsoever 
and  wheresoever  of  or  to  which  I  shall  at  my  death  be 
seised,  possessed,  or  entitled,  or  over  which  I  shall  have  a 
general  power  of  appointment  or  disposition  by  will 
(except  what  I  otherwise  dispose  of  by  this  my  will,  or 
any  codicil  hereto)  (/),  unto  and  to  the  use  of  E.  F.  of  &c., 


Operation  of  a 
general  devise 
and  bequest  88 
an  execution  of 
powers  of  ap- 
pointment. 


Whether  the 
effect  of  a  gene- 
ral devise  or 
bequest  as  an 
exercise  of  a 
general  power 
of  appointment 
can  be  con- 
troUed  dehors 
the  will. 


(/)  A  general  devise  of  lands  will,  unless  a  contrary  intention 
appears,  pass  copyholds  and  leaseholds  as  well  as  freeholds  (see  the 
26th  section  of  the  Wills  Act,  7  Will  4  &  1  Vict.  o.  26,  supra, 
p.  21) ;  aDd  a  general  devise  and  bequest  will  pass  real  and  personal 
estate  subject  to  a  general  power  of  appointment  by  the  testator, 
unless  a  contrary  intention  appears  (see  the  27th  section  of  the  same 
act).  As  to  the  law  previously  to  the  act,  see  1  Jarm.  Wills,  drd 
ed.,  pp.  632 — 652.  The  form  should,  as  in  the  text,  extend  to 
general  powers  of  appointment  only,  so  as  to  avoid  any  question 
whether  special  powers  are  exercised  by  the  devise,  if  made  in 
favour  of  objects  of  the  power,  as  to  which  troublesome  questions 
have  not  unfrequently  arisen ;  see  Tfiomton  y.  TJiomton,  L.  B.  20 
£q.  599,  and  the  cases  there  cited ;  Gainsford  v.  Dunn,  L.  B.  17 
Eq.  405.  When  it  is  intended  to  exercise  a  special  power,  the 
instrument  creating  it  should  be  laid  before  the  draftsman,  and 
the  will  should  expressly  refer  to  the  power.  As  to  what  is  a 
sufficient  testamentary  disposition  to  operate  as  an  execution  of  a 
general  power  of  appointment  so  as  to  make  the  appointed  fund 
part  of  the  testator's  assets  for  general  purposes,  see  In  re  Daviee' 
TrusUj  L.  B.  18  Eq.  168,  where  the  effect  of  the  prior  cases  is 
summed  up  in  the  judgment ;  and  see  the  peculiar  case  of  Patch  t. 
Shore,  2  Dr.  &  Sm.  589.  That  a  general  devise  and  bequest  and 
appointment  will  not  operate  as  an  exercise  of  a  power  of  revocation 
and  new  appointment  contained  in  a  voluntary  settlement,  see  ante, 
Vol.  iii..  Settlements,  p.  698. 

The  learned  editors  of  Jarman  suggest  (3rd  ed.  VoL  i.  p.  313)  that 
the  effect  of  the  enactment  making  a  residuary  clause  or  bequest 
operate  as  an  execution  of  a  general  power,  being  subject  only  to 
the  proviso  that  a  contrary  intention  do  not  appear  by  the  will, 
cannot  be  controlled  by  anything  dehors  the  will.  This  position, 
however,  may  be  thought  open  to  question.  It  may  perhaps  be 
considered  that  the  construction  of  the  27th  section  of  the  Wills 
Act  is  that  the  will  is  to  be  read  as  if  it  purported  to  execute  all 
general  powers  vested  in  the  testator,  leaving  open  the  question 
whether  as  to  any  specified  power  it  would  on  that  reading  of  the 
will  be  in  fact  well  executed.  With  respect  to  execution  and  at- 
1;estation,  all  question  is  in  general  precluded  by  the  10th  section 
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G.  H.  of  &c.,  and  I.  K.  of  &c.,  their  heira,  executors,  and  prioktkitp  t. 
administrators  respectively,  upon  trust  that  they,  the  said  will  op  mal 
R  R,  G.  H,  and  L  K.,  or  the  survivors  or  survivor  of  ^^TtZt 

TOR  WIDOW  AKB 
— — — — >  OHILDEKN. 


of  the  Act  (supra,  p.  17),  rendering  every  will  executed  in  the 
manner  prescribed  by  the  Act  a  valid  exercise  (so  (at  as  regards 
execution  and  attestation)  of  a  power  of  appointment  by  will; 
(though  it  may  be  otherwise  if  the  power  is  to  appoint  by  any 
writing;  see  the  cases  referred  to  below).  But  other  requisites  (not 
connected  with  execution  and  attestation)  may  be  annexed  by  the 
donor  to  the  exercise  of  a  general  power,  which  (as  it  may  be 
argued)  it  might  be  necessary  to  comply  with  for  the  purpose  of 
giving  validity  to  the  appointment.  If  the  view  taken  by  the 
editors  of  Jarman  is  correct,  a  requirement  such  as  that,  ante, 
Vol.  iiL,  Settlements,  p.  1048  (and  see  note  (e)  thereto),  that  a 
power  be  exercised  by  vriU  expressly  referring  to  the  power,  would 
(as  to  a  general  power  of  appointment  by  will)  be  ineffectual ;  but 
even  though  this  should  be  the  case,  a  mode  appears  to  be  open  of 
restricting  the  testamentary  exercise  of  a  general  power  of  ap- 
pointment to  a  testamentary  instrument  expressly  referring  to  the 
power.  For  it  appears  to  be  established  that  a  power  to  appoint 
by  vjtitingy  with  certain  solemnities,  is  not  a  power  to  appoint  by 
wm  within  the  10th  section,  so  as  to  be  well  exercised  by  a  will 
without  the  prescribed  solenmities  {West  v.  Ray^  Kay,  385;  Taylor 
V.  Mtadsy  4  De  G.  J.  &  S.  597 ;  overruling  Btu;hell  v.  Blenkhom, 
5  Hare,  131 ;  and  see  CoUard  v.  Sampson,  4  De  G.  M.  &  G.  224), 
though  it  would  have  been  exercised  by  a  will  answering  the 
requirements  of  the  power  (see  Orange  v.  Pickford^  4  Drew.  363) ; 
and  it  seems  to  follow  that  if  a  general  power  were  made  exercis- 
able hy  writing  expressly  referring  to  the  power,  a  will  complying 
with  that  requirement  would  be,  while  a  will  not  answering  that 
condition  would  not  be,  an  effectual  exercise  of  the  power.  It  may 
be  thought  expedient  in  practice,  where  (as  in  the  case  of  the 
power  to  charge  a  gross  sum  on  a  settled  estate,  ante.  Vol.  iii., 
p.  1048)  it  is  desired  to  confer  a  general  power,  and  at  the  same  time 
to  avoid  its  involuntary  and  accidental  execution  by  the  effect  of 
the  27th  section,  that  the  power  should  (in  terms)  be  made  exer- 
cisable hy  writing,  and,  as  a  precaution  against  an  informal  execu- 
tion, the  requirement  that  it  be  also  attested  by  one  or  more 
witnesses  might  be  added.  Even  these  precautions,  however, 
might  be  defeated  by  the  operation  of  the  equitable  doctrine  sup- 
plying defects  in  execution  for  the  benefit  of  certain,  favoured 
objects  (see  Sugd.  Pow.,  8th  ed.,  pp.  635  et  seq.). 
A  will  may  occasionally  opeiate  upon  property  accruing  to 
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As  to  frame  of 
general  devise 
and  bequest  in 
tnist  for  con- 
yersion. 


As  to  extending 
the  powers  to 
the  representa- 
tives of  the  last 
surviving 
trustee. 


them,  or  the  heirs,  executors,  or  administrators  respec- 
tively of  such  survivor  (gr),  shall  in  such  manner  and  under 


the  testator  after  his  deceeise ;  see  Re  Mcuon,  34  Beav.  494,  where 
a  residuary  bequest  contained  in  the  will  of  a  married  woman,  of 
her  separate  estate,  was  held  to  pass  a  legacy  bequeathed  to  her  for 
her  separate  use  after  her  death  by  the  wiU  of  her  mother,  which 
was  saved  firom  lapse  by  the  3drd  section  of  the  Wills  Act. 

The  compendious  form  contained  in  the  text  of  a  general  devise 
and  bequest  of  real  and  personal  estate  in  trust  for  conversion  is 
adapted  to  the  generality  of  cases  where  the  testator  has  no  real 
estate  or  none  of  any  importance  at  the  date  of  his  will,  and  trusts 
are  declared  of  the  whole  proceeds  of  conversion  as  one  amalga- 
mated fund;  but  if  the  testator  has  or  is  likely  to  acquire  any 
considerable  amount  of  real  estate,  or  the  insertion  of  special 
powers  with  respect  to  the  sale  of  the  real  estate  is  desirable,  it 
wiU  be  better  to  devise  it  separately  from  the  residuary  personal 
estate,  as  in  the  next  precedent.  As  to  the  mode  of  devising 
copyhold  estates  for  sale,  see  the  note  to  that  precedent,  p.  83. 

(g)  The  words  in  the  text  extending  the  power  of  sale  to  the  re- 
presentatives of  the  last  surviving  trustee  are  in  accordance  with 
the  usual  form  in  this  and  similar  cases,  and  there  is  some  practical 
convenience  in  so  continuing  the  powers,  as  it  occasionally  obviates 
the  necessity  of  appointing  new  trustees  on  the  death  of  the  last 
survivor ;  but  the  objection  on  principle  to  vesting  the  powers  in 
unknown  persons  (though  not  regarded  in  practice  as  of  much 
weight)  is  obvious,  and  the  advantage  of  the  insertion  of  the  words 
in  question  is  much  diminished  by  the  effect  of  the  decisions  that 
in  tiie  event  of  the  surviving  trustee  devising  trust  estates  (which 
would  usually  be  the  case  if  he  leaves  a  will),  the  power  is  not 
exercisable  by  the  heir  (for  in  that  case  there  is  no  heir),  nor 
(unless  the  power  is  extended  to  **  assigns,"  which  is  not  usual 
and  is  considered  to  be  improper),  by  the  devisee.  (See  Cooke  v. 
Crawford,  13  Sim.  91 ;  Wils<m  v.  Bennett,  5  De  G.  &  Sm.  476 ; 
and  as  to  leaseholds.  Re  Bwrtt^t  Estatey  1  Drew.  319;  Lewin  on 
Trusts,  6th  ed.  pp.  202—3.)  The  power  is  sometimes  given  (both  as 
to  real  and  personal  estate)  to  the  *'  executors  and  administrators  " 
of  the  last  surviving  trustee,  coupled  with  a  direction  that  the  legal 
estate  shall  be  conveyed  by  the  heir  or  devisee  according  to  their 
direction.  But  probably  tiie  true  and  correct  way  would  be  either 
to  stop  the  trust  at  the  death  of  the  survivor  of  the  trustees,  or  give 
it,  after  the  death  of  the  survivor,  to  the  trustees  or  trustee  for  the 
time  being ;  each  of  which  forms,  having  regard  to  the  power 
(whether  in  the  will  or  statutory)  to  appoint  new  trustees,  has  the 
same  effect. 
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such  stipulations  and  upon  such  terms  and  conditions  in  all     pmcbdknt  i. 
respects  as  they  or  he  shall  in  their  or  his  uncontrolled     will  of  bkal 
discretion  think  fit,  sell,  collect,  or  otherwise  convert  into  mtatb  nr  trust 
money  (according  to  the  nature  of  the  premises)  all  such    ^^  widow  and 
parts  of  the  same  premises  as  shall  not  consist  of  money, 
aad  may  buy  in  or  rescind  or  vary  any  contract  for  sale 
or  of  any   other  description,  and  resell  without    being 
answerable  for  loss,  and  may,  for  the  purposes  aforesaid,  or 
any  of  them,  execute  and  do  all  such  assurances  and 
things  as  they  or  he  shall  think  fit  (A) ;  And  shall,  out  of  8.  TmstB  of  pro- 
the  monies  to  be  produced  by  such  sale,  collection,  and  of^fonanTSd 
conversion,  and  all  other  monies  arising  from,  or  forming  *®"**™®"*^'^tg 
part  of  my  residuary  estate,  pay  my  funeral  and  testa-  and  legacies, 
mentary  expenses,  and  debts  and  the  legacies  (other  than 
specific  legacies)  bequeathed  by  this  my  will,  or  any  codicil 

hereto  (t) ;  And  shall  invest  the  residue  of  the  same  9.  —for  invest- 
ment of  residue, 

(h)  Althoagh  the  provisions  ancillary  to  the  trust  for  sale  which 
are  here  expressed  are  supplied  by  the  Aot  23  &  24  Vict  c.  145, 
88. 1,  2,  in  the  case  of  trustees  having  a  power  of  sale  (which  there 
can  be  little  doubt  would  be  held  to  include  a  trust  for  sale,  see 
ante,  Yol.  iiL,  p.  565,  note),  very  little  would  be  gained  in  point  of 
brerity  by  omitting  such  provisions  in  this  case,  and  it  is  the 
practice  to  insert  them. 

(»)  If  any  legacies  are  given  duty  free,  add  here,  "  and  the  ^^  *°  directioDs 

legacy  duty  on  any  legacies  bequeathed  free  of  duty."  debtetTc!"  ^ 
The  direction  in  the  text  as  to  the  order  of  payment  follows  the 
rule  of  law  which  directs  the  payment,  in  the  first  instance,  of 
fanend  expenses,  then  of  the  expenses  of  probate  and  administra- 
tion, then  of  debts  and  then  of  legacies  (2  Williams'  Executors, 
part  iii.,  book  ii.,  ch.  ii.,  s.  1,  book  iii.,  cL  iv.,  s.  1).  With  respect 
to  the  payments  coming  within  the  scope  of  a  direction  such  as 
thaf  in  the  text  or  in  other  like  langnage,  see  2  Jarm.  Wills,  3rd 
ed.,  p.  554,  note  (b).  That  a  direction  for  payment  of  testamentary 
expenses  will  include  the  costs  of  an  administration  action,  see 
Harlot  V.  Harhe,  L.  B.  20  Eq.  471,  and  the  cases  there  cited.  The 
inexpediency  of  inserting  a  general  direction  for  payment  of  debts, 
without  specifying  out  of  what  fond  they  are  to  be  paid,  or  of 
charging  them  on  any  particular  part  of  the  estate  without  provid- 
ing the  requisite  machinery  for  raising  them,  has  already  been 
Vol.  iy.  i> 
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with  power  to 
vary  securities ; 


monies  in  the  names  or  name  or  under  the  legal  control  of 
them  or  him,  the  said  trustees  or  trustee  for  the  time  being, 
in  or  upon  any  of  the  public  stocks  or  funds,  or  government 
securities  of  the  United  Kingdom  or  India,  or  any  other 
colony  or  dependency  of  the  United  Kingdom,  or  upon 
freehold,  copyhold,  leasehold,  or  chattel  real  securities  in 
England,  Wales,  orJ[reland^  or  in  or  upon  the  stocks,  funds, 
shares,  debentures,  debenture  stock,  mortgages,  or  securities 
of  any  corporation,  company,  or  public  body  or  authority, 
municipal,  local,  commercial,  or  otherwise  in  the  United 
Kingdom  or  India,  or  any  other  colony  or  dependency  of 
the  United  Kingdom  (but  not  in  any  other  mode  of  in- 
vestment) {j)y  and  may  from  time  to  time  vary  or  transpose 


As  jbo  the  statu- 
tory  powers  of 
investiDent. 


adverted  to  (p.  3).  In  wills  of  the  frame  of  that  in  the  text,  no 
difficulty  can  arise;  but  if  the  different  parts  of  the  estate  are 
given,  or  may  ultimately  devolve,  in  different  directions,  care 
should  be  taken  to  provide,  if  necessary,  how  the  debts,  especially 
mortgage  debts,  are  to  be  paid.  As  to  the  order  of  liability  to  the 
payment  of  debts  as  between  the  different  parts  of  the  estate  in  the 
absence  of  express  provision,  see  2  Lead.  Cas.  Eq.  4th  ed.  137,  et 
seq.  (notes  to  SUk  v.  Prime^  omitted  in  5th  ed.) ;  and  to  the  cases 
there  referred  to,  add  Lancefield  v.  Iggulden,  L.  R.  10  Ch.  Ap.  136, 
settling  the  rule  that  specifically  devised  real  estate  is  liable  rate- 
ably  with  the  residuary  real  estate;  and  FarguTiarwm  v.  Floyer^ 
3  Gh.  D.  109,  as  to  the  liability  of  pecuniary  legacies  before  the 
specifically  devised  or  residuary  realty.  Ajs  to  mortgage  debts, 
the  provisions  of  17  &  18  Vict.  c.  113  (Locke  King's  Act),  and 
the  Amendment  Acts,  30  &  31  Vict.  o.  69,  and  40  &  41  Vict.  c.  34, 
(noticed  more  particularly  in  a  future  note),  should  of  course  be 
borne  in  mind. 

{j)  As  to  the  power  of  investment,  and  other  points  connected 
with  the  subject  of  investments  by  trustees,  see  ante,  Vol.  iii., 
Settlements,  3rd  ed.,  pp.  14—67, 710 — 712,  notes,  and  the  addenda, 
pp.  xlv.,  xlvi.  In  connection  with  the  statutory  powers  of  invest- 
ment mentioned  in  p.  25  note  (m),  see  also  the  Local  Loans  Act, 
1875,  38  &  39  Vict.  c.  83,  s.  27,  enabling  trustees  having  power  to 
invest  in  debentures,  or  debenture  stock,  of  any  railway  or  otlier 
company,  to  invest  (unless  expressly  prohibited)  in  nominal  (i.e., 
not  to  bearer,  see  s.  20)  debentures,  or  debenture  stock,  issued  by 
any  local  authority  under  the  provisions  of  that  Act;  and  in  con- 
nection with  the  references  at  p.  53,  as  to  trustees  investing  iu 
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such  investments  into  or  lor  others  of  any  nature  hereby     pmmdbnt  i. 
aathorised  at  their  or  his  discretion ;  And  SHALL  pay  the     will  or  rkal 

AND  PMB60NAL 


BSTATB  IN   TRUST 

70B  WIDOW  AND 
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seciirities  to  bearer,  see  tlie  same  Act,  s.  2L  It  may  be  oonyenient 
here  to  mention  that  the  statutory  powers  of  investment  include  10.  for  pay- 
all  the  permanent  public  funds  and  government  securitiee  of  the  ™®^  ^  income 
United  Kingdom,  fteehold  and  copyhold  securities  in  England, 
Wales,  and  Ireland,  real  securities  in  Scotland,  the  stock  of  the 
Banks  of  England  and  Ireland,  India  stock,  and  **  securities  the 
interest  of  which  is  guaranteed  by  Parliament,"  all  of  which 
appear  to  be  in  all  cases  open  to  trustees  unless  expressly  for- 
bidden ;  and  the  powers  of  trustees  would  also  in  most  oases,  in 
the  absence  of  prohibition,  extend  to  the  consolidated  stock  of  the 
Metropolitan  Board  of  Works,  charges  created  under  the  Improve- 
ment of  Land  Act,  1864,  and  debentures  issued  under  the  Mortgage 
Debenture  Act,  1865,  (as  to  which  see  YoL  iii.,  p.  710,  note  (t) ), 
and  the  Local  Loans  Act,  1875. 

The  form  of  investment  in  the  text,  with  the  omission  of  the 
part  in  brackets,  may  be  regarded  as  the  standard  form  (see  ante. 
Yd.  ill.,  p.  16).    If  it  is  desired  to  insert  a  very  comprehensive  9a.  Comprehen- 
power,  the  following  addition,  or  some  part  of  it,  may  be  made  to  "^e  vo^^r  of 
the  fonn  in  the  text :-  investment. 

"  Or  in  or  upon  the  stocks,  funds,  bonds,  shares,  mort- 
gages, or  securities  of  any  foreign  government,  country,  or 
state,  or  of  any  corporation,  company,  or  public  body, 
municipal,  commercial,  or  otherwise,  in  any  foreign 
country,  or  upon  heritable  real  or  leasehold  security  in 
Scotland  or  India  or  any  other  colony  or  dependency  of 
the  United  Kingdom  or  any  foreign  country,  or  on  the 
security  of  any  interest  for  or  dependent  on  a  life  or  lives 
or  otherwise  determinable  in  real  or  personal  property  in 
the  United  Kingdom  or  abroad,  together  with  a  policy  or 
policies  of  assurance  on  such  life  or  lives,  or  having  refer- 
ence to  the  event  or  events  on  which  the  interest  is 
determinable,  or  upon  chattel  personal  security  in  the 
United  Kingdom  or  abroad." 

The  following  form  is  believed  to  have  been  frequently  approved 
in  practice  in  cases  in  which  it  was  desired  to  give  a  fair  range,  but 
not  the  full  latitude  allowed  by  the  power  in  the  text : — 

"  In  ant  of  the  public  stocks  or  funds  or  government^  *  Pom  giving 
securities  of  the  United  Kingdom  or  India,  or  in  stock  of  investnienL  ^ 
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to  testator's 
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9c.  Another  form 
giving  a  limited 
range. 


9(f.  Short  form 
comprising  statu* 
tory  securities 
only. 


9e,  Power  to 


income  of  the  said  residuary  monies,  and  of  the  stocks, 
funds,  shares,  and  securities  from  time  to  time  represent- 


the  Bank  of  England,  or  upon  real  securities  in  England 
or  Wales,  or  in  or  upon  the  debentures  or  the  debenture 
guaranteed  or  preference  stocks  or  shares  of  any  company 
in  the  United  Kingdom  or  India  incorporated  by  special 
act  of  parliament,  upon  or  in  relation  to  which  a  fixed  or 
minimum  interest  or  dividend  or  rent  or  rent-charge  shall 
be  secured  or  guaranteed  by  the  same  or  some  other  com- 
pany or  by  the  Government  of  India  or  in  or  upon  the 
bonds  debentures  or  securities  of  any  public  municipal  or 
local  body  or  authority  in  the  United  Kingdom  (but  not 
in  any  other  mode  of  investment)  [power  to  vary]** 

The  following  is  another  form  giving  a  limited  range : — 

"  In  any  of  the  permanent  stocks  or  funds  of  the  United 
Kingdom  or  upon  real  securities  in  England  or  Wales, 
or  in  or  upon  the  debentures,  debenture  stock,  or  securi- 
ties or  the  rent-charge  guaranteed  or  preference  stock  or 
shares  of  any  company  in  the  United  Kingdom  which 
shall  have  paid  dividends  of  not  less  than  3  per  cent, 
per  annum  on  its  ordinary  stock  for  a  period  of  at  least 
3  years  prior  to  the  time  of  investment  (but  not  in  any 
other  mode  of  investment)  [power  to  vary"]" 

The  following  short  form  may  be  adopted  where  it  is  desired  to 
confine  the  range  to  the  statutory  securities : — 

"  In  OB  upon  any  stocks,  funds,  or  securities,  in  or  upon 
which  trust  funds  or  cash  under  the  control  of  the  Chan- 
cery Division  shall  for  the  time  being  be  authorised  by 
law  to  be  invested  (but  not  in  any  other  mode  of  invest- 
ment) [power  to  varyy* 

Power  is  occasionally  given  to  invest  on  contributory  mortgages 
(as  to  which  see  ante,  Vol.  iii.,  p.  40).  If  so  desired,  the  following 
addition  may  be  made  for  that  purpose  to  the  investment  clause, 
the  words  **  in  the  names  or  name,  or  under  the  legal  control  of  the 
said  trustees  or  trustee  "  at  the  commencement  of  the  clause  being 
of  course  omitted : — 

"  And  with  power  to  make  any  such  investment  on  real 
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or  leasehold  security  in  conjunction  with  any  monies  to  sstatb  ih  tbust 

1       1        .    V  .  V  "I  /»      FOR  WIDOW  AND 

be  lent  by  any  other  person  or  persons  as  or  by  way  of       ohildreh. 
contributory  loan,  and  to  accept  the  security  for  the  same  :      I         ~T~ 

•^  <•    1  .  1  invest  on  contri- 

ID  the  names  or  name  of  the  said  trustees  or  trustee  alone  butoiy  mort- 
or  in  conjunction  with  any  other  person  or  persons,  or  to  ^^^ 
permit  the  same  to  be  taken  exclusively  in  the  names  or 
name  of  any  other  persons  or  person  or  otherwise  as  the 
said  trustees  or  trustee  shall  deem  expedient/' 

The  following  is  a  form  prohibitmg  inyestments  in  securities  to 
bearer,  which,  if  inserted,  should  be  substituted  for  the  usual  words 
of  prohibition.  Such  a  clause  is  occasionally  inserted  on  account 
of  the  risk  attached  to  such  securities  (see  ante,  Vol.  iii.,  p.  53). 
It  may  be  usefhl  to  point  out,  howeyer,  that  the  risk  of  fraudulent 
dealings  with  securities  of  this  description  may  generally  be,  in  a 
great  measure,  obyiated  by  depositing  them  in  the  joint  names  of 
the  trustees  with  their  bankers,  who  will  collect  the  dividends, 
while  the  aecurities  can  (if  so  directed)  only  be  withdrawn  with 
the  ooncxirrenoe  of  all  the  trustees : — 

"  (Bttt  not  in  any  securities  to  bearer  or  which  are  trans-  9/.  Form  prohi- 
ferable  by  mere   delivery  or   delivery  and  endorsement,  ^  uSren^*^^ 
though  coming  within  the  general  description  of  the  in- 
vestments hereinbefore  authorised,  and  not  in  any  mode  of 
investment  other  than  those  hereinbefore  authorised)." 

The  dnties  of  executors  and  trustees  under  a  will  to  convert  and  Duties  of  exe- 

invest  the  testator's  estate,  are  usually,  of  course,  much  more  cators  and 

onerous  than  any  duties  of  the  like  character  incident  to  the  office  *™«*o«8  *?  con- 
-  vert  and  invest 

of  tmstees  of  a  settlement.    The  leading  doctrines  as  to  the  duties 

of  executors  and  trustees  in  these  respects  will  be  found  in  Lewin 
on  Trusts,  ch.  xiv.,  *'  The  duties  of  trustees  of  chattels  personal," 
88. 1— T.  (6th  ed.,  pp.  254,  et  seq.),  and  in  2  Lead.,  Cas.  Eq.,  notes 
to  TiivmUy  y.  Sherbome^  and  Bricey.  Stokes  (5th  ed.,  pp.  885,  et  seq.) ; 
and  the  distinctions  as  to  the  rights  inter  se  of  successive  takers  of 
settled  property,  will  be  found  in  the  references  in  p.  7,  note 
sapra.  It  is  tlioaght  that  the  clauses  at  pp.  48,  et  seq.  infra, 
anthoiising  the  trustees  to  postpone  the  sale  and  conversion  of  the 
real  and  personal  estate,  and  giving  them  extensive  powers  of  in- 
termediate management,  and  providing  for  the  application  as  income 
according  to  the  will  (as  well  during  the  first  year  from  the  testa- 
tor's death  as  afterwards)  of  the  income  of  the  estate,  in  its  actual 
state  of  investment,  will  (especially  with  the  aid  of  the  sui^ple- 
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11.  Trust  after 
the  wife's  death 
or  future  mar- 
riage for  the 
testator's  issue, 
as  the  wife 
during  widow- 
hood shall  ap- 
point. 


my  widow  (k),  and  after  her  death  or  future  marriage 
shall  stand  possessed  of  the  same  trust  premises,  and 
the  income  thereof;  In  trust  for  all  or  such  one  or 
more  exclusively  of  the  others  or  other  of  my  children 
or  remoter  issue  bom  or  to  be  bom  during  the  life  of 
my  said  wife,  or  within  twenty-one  years  after  her  death, 
at  such  age  or  time  or  respective  ages  or  times,  if  more 
than  one  in  such  shai*es,  and  with  such  future  or  executory 
or  other  trusts  for  the  benefit  of  the  said  issue,  or  some  or 
one  of  them,  with  such  provisions  for  their  respective  ad- 
vancement (either  in  the  lifetime  of  my  said  wife  or  after 
her  decease),  maintenance,  or  education,  at  the  discretion 
either  of  the  said  trustees  or  trustee  or  of  any  other  persons 
or  person,  and  upon  such  conditions,  with  such  restrictions 
and  in  such  manner  as  my  said  wife  shall,  while  she  shall 
continue  my  widow,  by  deed  with  or  without  power  of 
revocation  and  new  appointment,  or,  in  case  she  shall 
continue  my  widow  till  her  death,  by  will  or  codicil 


Gifts  during 
celibacy  or 
widowhood  and 
conditions  in 
i-estiTtint  of 
marriage. 


mentcd  provision  enabling  the  truBtees  to  determine  in  cases  of 
doubt  whether  money  is  to  be  treated  as  capital  or  income)  in 
general  obviate  the  dif&cnlties  attendant  upon  the  conversion  of 
the  estate,  and  the  adjustment  of  the  rights  of  the  parties  to  the 
income  accruing  before  the  property  is  duly  invested  aoooiding  to 
the  will,  80  far  at  least  as  these  difficulties  depend  on  rules  of  law 
or  constmotion,  and  are  therefore  capable  of  being  dealt  with  by 
the  terms  of  the  will. 

(A;)  A  gift  during  celibacy  or  during  widowhood  is  clearly  good 
(see  the  observations  of  Yice-Ghanoellor  Wigram  in  MorUy  v. 
Bennoldson,  2  Hare,  580 — 681 ;  of  Lord  GoUenham  in  PTehb  v.  Orace^ 

2  Phil.  702 ;  and  of  Lord  Justice  Knight  Bruce  in  Heath  v.  Leuna^ 

3  De  Q-.  M.  &  Q-.  956) ;  but  though  a  limitation  until  marriage  is 
good,  a  condition  subsequent  purporting  to  defeat  upon  marriage  a 
gift  not  in  its  inception  terminable  upon  that  event,  is  void  as  being 
contrary  to  the  policy  of  the  law,  in  the  case  at  least  of  personal 
estate,  or  a  mixed  fund  arising  from  the  sale  of  real  and  personal 
estate  (see  Bellaira  v.  Bellaira,  L.  B.  18  Eq.  510 ;  and  see  as  to 
real  estate,  Jones  v.  Jones,  I  Q,  B.  D.  279).  A  recognised  exception 
has  long  existed  with  reference  to  a  testator  imposing  a  condition 
of  this  description  on  his  own  widow,  it  being  considered  that  a 
husband  has  "  such  an  interest  in  his  wife's  widowhood  as  to  make 
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appoint  (l) ;  And  in  default  of  such  appoiDtment,  and  so     ^mwdmit  i. 
far  as  no  such  appointment  shall  extend,  in  trust  for  all  my     will  ov  bbal 
children  or  any  my  child  who  being  sons  or  a  son  shall  have  ^^^^  „  mnsr 
attained  or  shall  attain  the  ace  of  twenty-one  years,  or  being    ^*  widow  ahd 
daughters  or  a  daughter  shall  have  attained  or  shall  attain  12  In  defanlTof 

appointment, 
for  sons  attain- 

it  lawful  for  him  to  restrain  her  from  making  a  second  marriage,   ^  hte*"  tta' 
by  imposing  a  condition  that  on  such  marriage  any  provision  he  ing  that  a^  or 
may  have  made  for  her  shaU  cease  "  {per  Lord  Cranworth  in  Lloyd  marrying, 
V.  Ucyd,  2  Sim.  N.  S.  263),  and  it  has  been  recently  determined  •^l^^^y- 
that  the  mle  prohibiting  such  conditions  is  one  restricted  to  single 
peraons,  and  has  no  application  to  the  case  of  any  widow  {Newton 
V.  Mixndeny  2  Johns.  &  Hem.  356)  or  widower  {Allen  v.  Jackson, 

1  Ch.  D.  399).    See  also  as  to  conditions  in  restraint  of  marriage, 

2  Jaim.  Wills,  8rd  ed.,  pp.  88,  et  seq, ;  and  ScoU  &  Tyler,  2  £ro. 
C.a431,  2  Dick.  712,  2  Lead.  Gas.  Eq.,  5th  ed.,  p.  115,  and  the 
notes  thereto,  p.  179,  et  seq, 

(0  Ab  to  the  frame  of  the  power  of  appointment,  and  various 
points  oonneoted  with  its  operation,  see  ante  Vol.  iii..  Settlements, 
pp.  142—166,  and  notes ;  as  to  the  power  being  extended  not  only  to 
duldienhnt  remoter  issue,  see  p.  144 ;  and  as  to  the  restriction  of 
the  class  of  iasue  with  reference  to  the  requirements  of  the  rule 
Ag&iiistperpetaities,  see  p.  154,  and  notes. 

In  connection  with  the  observations  at  p.  144,  et  seq,,  as  to  the  As  to  frame  of 
power  authorising  an  exclusive  appointment,  see  now  the  Act  37  &  power  of  ap- 
38  Vict.,  c.  37,  enacting  that  no  appointment  made  in  exercise  of  ^^'^n™!!^ 
Uiy  power  to  appoint  any  property,  real  or  personal,  amongst 
sereral  objects,  shall  be  invalid  on  the  ground  that  any  object  has 
^excluded,  but  the  Act  is  not  to  affect  any  provision  in  the 
instrument  creating  the  power  fixing  the  minimum  share  or  shares 
of  any  of  the  objects.    It  is,  therefore^  no  longer  essential  that  the 
power  should  be  in  terms  exclusive,  though  it  is  considered  better 
that  this  should  be  expressed.    The  words  in  the  power  expressly 
authorising  advancements  to  be  made  in  the  lifetime  of  the  widow 
(as  to  which  see  Vol.  iii.,  p.  160)  are  inserted  in  the  power  in  the 
text,  although  they  are  probably  in  this  case  superfluous,  as  the 
donee  will  necessarily  be  a  feme  sole,  and  could  therefore,  it  is 
oonceiTed,  effect  this  object  without  express  power. 

As  the  life-interest  in  this  case  is  during  widowhood,  the  power  As  to  confining 
of  appointment,  whether  by  deed  or  will,  is  confined  to  that  period,   the  power  to  the 
wd  as  regards  the  testamentary  power,  in  order  to  exclude  all  ^^^  ^^^Jj^*°^  ^^ 
question,  it  is  expressly  provided  that  it  is  to  be  exercised  by  a  will 
not  only  executed,  but  also  taking  effect  by  the  death  of  the  testa- 
trix during  the  widowhood,  since  a  will  made  during  widowhood  in 
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that  age,  or  shall  have  married  or  shall  marry  under  that 
age,  and  if  more  than  one,  in  equal  shares  (m).   Provided 


WILL  OF  ESAL 

ESTATE  IN  TRUST  ALWAYS,  that  no  chUd  who  or  whose  issue  shall  take  any 

rOE  WIDOW  AND 
OHILDEEN. 


part  of  the  said  trust  premises  under  any  appointment  in 


13.  Hotchpot 
claiue. 


Frame  of  tmst 
for  children. 


exercise  of  the  power  would  not  upon  a  second  marriage  be  revoked 
by  force  of  the  18th  section  of  the  Wills  Act,  being  within  the  ex- 
ception in  that  section.  Probably,  however,  it  would  be  sufficient 
if  the  power  to  appoint  by  will  were  simply  made  exeroiseable 
**  during  widowhood,*'  as  in  the  case  of  the  power  to  appoint  by 
deed. 

A  power  of  appointment  among  the  testator's  issue,  like  that  in 
the  text,  is  most  commonly  found  in  wills  made  shortly  after  mar- 
riage, or  while  the  testator's  family  are  young,  and  would  rarely 
form  part  of  the  testamentary  scheme  where  the  children  are  grown 
up,  and  their  characters  and  requirements  are  therefore  to  a 
considerable  extent  known  to  the  testator. 

(m)  As  to  the  frame  of  the  trust  in  default  of  appointment,  see 
ante,  Yol.  iii.,  Settlements,  p.  166.  It  will  be  remembered  that 
(under  the  24th  section  of  the  Wills  Act)  it  is  only  '*  with  reference 
to  the  real  and  personal  estate  comprised  in  it,"  that  the  will  is  to 
speak  as  if  executed  immediately  before  the  death  of  the  testator ; 
not  with  reference  to  the  objects  of  the  testator's  bounty  {per  Lord 
Justice  Turner  in  Bullock  y.  Bennett,  7  De  Ot.  M.  &  Ot.  285  -286). 
Hence  a  trust  in  the  same  terms  as  are  used  in  marriage  settle- 
ments (namely  for  children  who  being  sons  or  a  son  **  shall" 
attain  twenty-one,  or  being  daughters  or  a  daughter  **  shall " 
attain  twenty-one,  or  marry)  would  be  strictly  appropriate,  except 
in  the  case  of  the  testator  having  adult  children  at  the  date  of  the 
will.  In  the  case  last  supposed,  the  description  of  the  class  would 
be  inappropriate,  though  owing  to  the  liberal  construction  adopted 
by  the  Court  as  to  words  indicative  of  past  or  future  time,  when 
the  time  is  apparently  not  of  the  essence  of  the  gift,  it  would  be 
sufficient  to  include  children  having  become  qualified  by  age  or 
marriage  previously  to  the  execution  of  the  will,  as  well  as  those 
afterwards  becoming  so  qualified  (see  the  cases  collected,  2  Jann. 
Wills,  3rd  ed.,  pp.  168  et  seq.).  Probably  in  a  case  in  which  the 
draftsman  was  instructed  that  there  were  adult  children,  he  would 
describe  the  class  as  the  children  who  ''have  attained  or  shall 
attain,"  &c.,  or  in  some  other  way  meeting  the  actual  circum- 
stances ;  but  the  language  in  the  text  (in  which  by  the  form  of  the 
phrase  the  point  of  time  indicated  by  the  testator  is  not  the  execu- 
tion of  the  will,  but  the  death)  appears  to  apply  with  accuracy  in 
every  state  of  the  family.    If  a  few  more  words  may  be  allowed  on 
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pursuance  of  the  power  hereinbefore  contained  shall,  in     pkwjbdbht  i. 
default  of  appointment  to  the  contrary,  have  or  be  entitled     will  or  rbal 

AND  PERflONAL 

" ~"^ ■ B8TAT1  IH  TRUST 

FOR  WIDOW  AKD 
OHILDRKN. 


80  minute  a  point  of  verbal  criticiBm,  the  writer  would  add  tKat  a 

tnuit  for  **  all  my  children  or  any  my  child  who  being  sons  or  a  

flon  aUain  the  age  of  twenty-one  years,  or  beiag  daughters  or  a 
daughter  attain  that  age  or  marry  under  that  age/'  if  wanting  in 
strict  grammatioal  accuracy,  appears  nevertheless  to  be  sufficiently 
near  oorrectnees  for  use  in  practice,  for  which  it  is  also  recom- 
mended by  its  convenient  brevity. 

The  following  is  a  form  of  trust  for  children,  including  the  issue  As  to  providing 
of  deceased  children,  which  may  be  adopted  where  any  of  the  ^^^  children  pre- 
testator's  children  have  died  leaving  issue,  or  it  is  desired  to  pro-   ts^JJi^^iM 
vide  for  such  an  event  happening.    The  trust  might  stop  at  the  iasae. 
words  "  per  stirpes,"  but  it  seems  desirable  to  add  the  farther  ex- 
planatory words.    If  this  form  of  tnist  is  inserted  the  advance- 
ment and  inaintenaDce  clauses  should  of  course  be  extended  to 
grandchildren,  and  if  the  power  of  appointment  in  the  text  were 
also  inserted  (which,  however,  would  rarely  be  the  case)  some 
modification  in  the  hotchpot  clause  would  also  be  necessary : — 

"  In  trust  for  all  such  of  my  children  living  at  my  death  12a.  Tnwt  for 
or  bom  afterwards,  and  of  the  children  then  living  or  ^e'iJf'd^Led 
afterwards  bom  of  any  child  of  mine  having  died  in  my  ohildrwi. 
lifetime,  as  being  male,  attain  the  age  of  twenty-one  years, 
or  being  female  attain  that  age,  or  marry  under  that  age, 
if  more  than  one,  as  tenants  in  common  in  equal  shares 
per  stirpes,  so  that  my  children  who  shall  be  objects  of 
this  trust  shall  take  in  equal  shares,  and  the  children 
being  objects  of  this  trust  of  any  child  of  mine  having 
died  in  my  lifetime  shall  take  equally  between  them  the 
stare  which  the  parent  would  have  taken  had  he  or  she 
survived  me." 

^  following  is  a  form  of  an  independent  clause  substituting 
^e  issue  of  a  child  dying  in  the  testator's  lifetime,  which  vriU 
Bometimee  be  found  better  than  attempting  to  provide  for  this  by 
tile  primary  trust.  The  words  in  brackets  in  this  form  have 
i^ereuoe  to  so  remote  an  event  that  they  may  usually  be  omitted. 
In  framing  a  clause  of  this  nature  the  subject-matter  of  the  trust 
should  be  described,  not  as  the  share  of  the  deceased  child  (since  the 
class  of  children  to  take  under  the  primary  trust  would  be  asoer- 
tuned  at  the  testator's  death,  and  there  would  therefore  be  no 
'l^ue  given  to  such  child),  but  as  the  share  which  the  deceased 
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to  any  share  of  the  unappointed  part  of  the  said  trust 
premises  without  bringing  the  share  or  shares  appointed 


FOB  WIDOW  AND    child  would  haye  taken  if  Hying ;  see  Hunter  v.  Cheshire,  L.  B. 
oHiLDBKN.        8  Qij^   75  J  ^   whero    the    obyious    intention  of  the  testator  was 
defeated : — 

126.  daaae  rob-  "  PROVIDED  ALWAYS,  and  I  declare  that  if  any  child  of 
BUti^tiDg^asTie  of  jjiine  shall  die  in  my  lifetime,  leaving  issue  in  existence  at 
ing  testator.         my  death,  the  issue  in  existence  at  my  death,  and  who 

being  male,  attain  the  age  .of  twenty-one  years,  or  being 
female,  attain  that  age,  or  marry  under  that  age,  of  each 
child  of  mine  so  dying  shall  take  by  substitution  as 
tenants  in  common  in  equal  shares  per  stirpes,  if  more 
than  one  (and  so  that  no  issue  remoter  than  a  child  of 
such  deceased  child  shall  take  except  in  case  of  the  death 
in  my  lifetime  of  his,  her,  or  their  own  parent,  and  in  the 
place  of  such  parent),  the  share  in  my  residuary  estate 
which  such  child  of  mine  would  have  taken  under  the 
trust  in  that  behalf  hereinbefore  declared  had  he  or  she 
survived  me." 

In  the  case  of  a  gift  to  the  testator's  children  as  a  class,  as  in 
the  text,  it  should  be  remembered  that  the  33rd  section  of  the 
Wills  Act,  saying  from  lapse  a  gift  to  a  child  or  other  issne  of  the 
testator  who  predeceases  him  leaving  issue,  would  not  apply,  for  by 
the  well  established  rule  of  law  (already  adverted  to)  the  class  would 
be  ascertained  at  the  testator's  death,  so  that  as  to  a  child  previously 
dying  (although  leaving  issue)  there  would  be  no  gift  to  such  child 
and  no  lapse,  and  the  case  provided  for  by  that  section  would  not 
arise.  Bee  Olney  v.  BcUes^  3  Drew.  319;  Browne  v.  Hammotidy 
Johns,  210 ;  Stewa/rt  v.  Jones,  3  De  G.  &  J.  532;  but  the  applica- 
tion of  the  rule  in  the  last-mentioned  case  was  questioned  in  Re  Pot" 
ter's  Trust,  L.  B.  8  Eq.  52,  and  In  re  Speahman,  4  Ch.  D.  620. 

The  case  of  a  child  predeceasing  the  testator  leaving  issue  may 

be  provided  for  either  by  substituting  the  issue  of  the  deceased 

child  in  his  or  her  place  as  in  the  above  forms,  or  by  giving  a  share 

to  the  deceased  child  so  as  to  devolve  on  his  or  her  representatives 

according  to  the  statutory  method,  as  in  the  following  form : — 

12r.  Trust  for  "  jjj  TRUST  for  all  my  children  (including  any  who  may 

children,  in-        have  died  in  my  lifetime  leaving  issue  living  at  my  death) 

d  ^D^^^fn  h^       ^^'^^  being  a  son  or  sons,  shall  have  attained  or  shall  attain 

lifetime  leaving    the   age   of  twenty-onc   years,   or  being   a  daughter  or 

issue. 
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to  him  or  her,  or  to  hia  or  her  issue,  into  hotchpot  and  vkkedmbt  i. 

accounting  for   the    same    accordingly  (n),      Pbovided  willovbbal 

ALWAYS,  and  I  hereby  declare,  that  it  shall  be  lawful  for  j^^n^mn 

the  said  trustees  or  trustee,  after  the  death  or  future  mar-  '°*  widow  and 
riage  of  my  said  wife,  or  previously  thereto,  with  her  con- 


14.  Advanoe- 
— — — — ""   ment  clause. 

daughters,  shall  have  attained  or  shall  attain  that  age,  or 

shall  have  married  or  shall  marry  under  that  age,  and  if 

more  than  one  in  equal  shares,  and  so  that  the  share  of 

any  child  who  may  have  died  in  my  lifetime  leaving  issue 

as  aforesaid,  shall  devolve  on  his  or  her  representatives  as 

part  of  his  or  her  personal  estate,  in  the  same  manner  as  if 

he  or  she  had  survived  me  and  died  immediately  after  me." 

It  would  be  sufficient  to  give  a  share  to  a  deceased  child  without 
the  explanatory  words  at  the  end  of  the  above  form,  so  as  to  leaye 
the  statute  to  operate ;  but  although  this  would  be  effectual  in  the 
case  of  a  gift  to  the  testator's  own  issue,  it  should  be  borne  in 
mind  that  in  the  case  of  a  gift  to  the  issue  of  any  other  person  the 
addition  of  some  such  explanatory  words  would  be  essential,  since 
a  gift,  however  express,  to  a  person  who  predeceases  the  testator, 
would  not,  in  a  case  not  within  the  statute,  be  saved  from  lapse, 
to  effect  which  words  must  be  added  amounting  to  a  substitu- 
tionary gift  to  the  representatives  of  the  donee ;  see  In  re  Cok" 
man,  4  Gh.  D.  165,  and  see  the  remarks  of  the  Chief  Baron  as  to 
the  mode  of  preserying  a  legacy  from  lapse  in  Toplia  v.  Baker,  2 
Ck>x,  121. 

As  to  what  would  be  the  mode  of  devolution  of  a  share  preserved  Deroltitioii  of 
fit>m  lapse  by  the  33rd  section,  see  1  Jarm.  WiUs,  3rd  ed.  pp.   ^^^^^^^ 
328,  329,  and  the  cases  in  the  notes  thereto  (to  which  add  Be  Mason,   ^^  ^^^  section 
34  Beav.  494,  dted  supra,  p.  32,  note ;  Ftckersgill  v.  Bodger,  5  Gh.   of  the  Wills  Aei. 
D.  163),  which  shew  that  the  subject  of  such  a  ^ft  forms  an 
accession  to  the  estate  of  the  deceased  donee,  and  as  such  will 
follow  the  dispositions  of  his  will,  or  devolve  on  his  representatives. 
The  liability  to  probate  duty  also  attaches,  The  Executors  of  Ferry 
V.  The  Queen,  L.  B.  4  Ex.  27.    See  also  as  to  the  construction  of 
the  section,  Be  Parker,  1  Sw.  &  Tr.  523. 

It  has  been  decided  upon  the  33rd  section  that  it  operates  upon 
a  disposition  in  favour  of  a  child  or  other  issue  of  the  testator 
und^  a  genertU  power  of  appointment  {Ecdes  v.  Cheyne,  2  Kay  & 
J.  676);  but  not  if  made  under  a  limited  power  {Griffiths  v.  Gale, 
12  Sim.  327,  354). 

(n)  As  to  the  objects  and  nature  of  the  hotchpot  clause,  see  ante, 
Yol.  iii.  Settlements,  pp.  167—171. 


44  wiixs. 

puoiDSTT  1.  sent  in  writing,  to  raise  any  part  or  parts  not  exceeding 

WILL  or  BXAL  in  the  whole  one-half  of  the  then  expectant  or  presump- 

MTATB  iH^BuOT  *^^®    sharo  of  any  child  under  the  trusts  hereinbefore 


roa  WIDOW  ahd    declared,  and  to  apply  the  same  for  his  or  her  advance- 
OHiLDRnr.  i-jT  ./ 

ment  or  benefit,  as  the  said  trustees  or  trustee  shall  think 

15.  Maintenance  fit  (o).     AnD  I  HEREBY  DECLABE,  that  the  Said  trustees  or 

trustee  shall,  after  the  death  or  future  marriage  of  my 
said  wife,  apply  the  whole  or  such  part  as  they  or  he  shall 
think  fit,  of  the  income  of  the  share  to  which  any  child 
shall  for  the  time  being  be  entitled  in  expectancy  under 
the  trusts  hereinbefore  declared,  for  or  towards  his  or  her 
maintenance  or  education ;  and  may  either  themselves  or 
himself  so  apply  the  same,  or  may  pay  the  same  to  the 
guardian  or  guardians  of  such  child  for  the  purpose 
aforesaid,  without  seeing  to  the  application  thereof. 
16.  Accomula-     AND  SHALL,  during  such  suspense  of  absolute  vesting 

as  aforesaid,  accumulate  all  the  residue  (if  any)  of  the 
same  income  in  the  way  of  compound  interest,  by  invest- 
ing the  same  and  the  resulting  income  thereof  in  any  such 
investments  as  ai*e  hereinbefore  mentioned,  for  the  benefit 
of  the  person  or  persons  who,  under  the  trusts  herein 
contained,  shall  become  entitled  to  the  principal  fund 
from  which  the  same  respectively  shall  have  proceeded  : 
and  may  resort  to  the  accumulations  of  any  preceding 
year  or  years,  and  apply  the  same  for  or  towards  the 
maintenance  or  education  of  the  child  for  the  time  being 
presumptively  entitled  to  the  same,  in  the  same  manner 
as  such  accumulations  might  have  been  applied  had  they 
been  income  arising  from  the  original  trust  fund  in  the 


(o)  As  to  the  power  of  advancement,  see  ante.  Vol.  iiL,  Settle- 
ments, 172—174.  In  the  form  in  the  text,  the  power  extends  to  ex- 
pectant or  presumptive  shares  only,  not  to  vested  shares,  the  reason 
being  that  as  the  testator's  wife  takes  an  interest  during  widowhood 
only,  the  contingency  of  her  being  unable  by  reason  of  coverture 
to  bind  or  relinquish  her  life  interest  in  fiiyour  of  an  adult  child 
requiring  advancement  (see  ante.  Vol.  iii.  p.  173)  cannot  arise. 
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year  in  which  they  shall  be  so  applied  (p).    And  if  there     pricxdbht  i. 
shall  be  no  child  of  mine  living  at  my  deaths  or  bom  in     will  of  rial 

AHD  PBBSOMAL 

BSTATB  nr  TBD8T 

(p)  Ab  to  the  maintenanoe  and  aocamulation  daasee,  see  ante,     ^^  widow  ahd 
VoL  iii..  Settlements,  pp.  175—180  ;  and  as  to  the  statutory  pro-        ohildbm. 
TisionB  in  23  &  24  Vict  o.   145,  s.  26,  see  pp.  176—178.    It  has   17.  Trust  in 
been  decided  {Be  Cotton,  1  Oh.  D.  232):  that  the  statutory  power  defwUt  ofchil- 
would  apply  to  the  oidinary  trusts  for  children  in  the  form  adopted  testator'B 
in   this  collection,  so  that  the  maintenanoe   and   accumulation   brothers  and 
clauses  may  usually  be  omitted ;   but  as  their  insertion  is  still  ■i»*crs  and  their 
usual  they  are  here  retained.    The  statutory  power  is  confined  to   "^*  ^^  aurpes. 
minority,  and  does  not  apply  where  the  shares  are  to  yest  or  be 
payable  at  a  later  age.  In  re  BreetTa  Will,  1  Oh.  D.  226.    The 
statutory  clause  is  printed  ante.  Vol.  iii.,  p.  723. 

The  following  fozms  of  advancement,  maintenance,  and  accumu- 
lation clauses  are  here  subjoined,  as  it  is  belieyed  that  they  will 
often  be  found  more  concise  and  conyenient  than  the  ordinary  forms 
where  the  interests  of  the  children  are  subject  to  yaiious  prior  in- 
terests or  contingencies,  and  they  are  also  adapted  both  to  wills 
containing  as  in  the  text  a  single  set  of  trusts,  and  to  those  con- 
taining seyeral  sets  of  trusts  of  legacies  and  shares  of  residue,  and 
in  the  latter  case  they  would  generally  obyiate  the  necessity  of  in- 
aerting  distinct  dauses  for  the  purpose  in  each  set  of  trusts.  The 
adyancement  clause  is  extended  to  yested  shares,  as  to  which  see 
the  last  note.  The  clauses  are  also  extended  to  the  case  of  a  child 
baying  only  a  life  interest  It  wiU  be  observed  that  in  the  main- 
tenance clause,  the  share  is  described  as  one  to  which  the  duld 
shall  be,  or  if  of  full  age,  &&,  would  be  entitled  in  posseanony  a 
form  which  may  often  be  adopted  with  advantage  so  as  to  avoid 
the  necessity  of  an  attempt  at  direct  description  of  the  termination 
of  the  prior  interests. 

**  Provided  always,  and  I  declare  that  it  shall  be  lawful  i^  AdTuice- 
for  the  said  trustees  or  trustee  for  the  time  being,  at  any  nance,  and  ao- 
time  or  times,  to  raise  any  part  or  parts  not  exceeding  in  cumulation 
the  whole  a  moiety  of  the  expectant  or  presumptive  or  piicableto 
▼ested  share,  portion,  or  legacy  for  the  time  being  of  any  Jraa!"  ^^^^' 
child  of  mine  or  of  any  other  person  under  any  of  the 
trusts  or  dispositions  of  this  my  will,  and  to  pay  or  apply  the 
same  for  the  advancement  or  benefit  of  such  child  in  such 
maimer  as  the  said  trustees  or  trustee  shall  think  fit,  [and 
I  further  declare  that  any  such  advancement  may  be  made 
to  the  extent  of  a  moiety  of  the  capital  of  any  such  share, 
portion,  or  legacy  for  the  benefit  of  any  such  child,  although 


46  WILLS- 

wiBoiDMrT  I.  due  time  afterwards,  who  being  a  son  attains  the  age  of 

WILL  OF  RBAL  twentj-one  years,  or  being  a  daughter  attains  that  age  or 

AVD  P1B80VAL 


X8TATB  IN  T&UST 
FOB  WIDOW  AVD 


oHiLDBBN.  he  or  she  may  be  entitled  to  a  life  interest  only  therein] 
Provided  that  during  the  pendency  or  contingency  of  any 
prior  life  or  other  interest,  the  exercise  of  such  power  of 
advancement  be  with  the  consent  in  writing  of  the  person 
or  persons  entitled  thereto.  AsJ>  I  £MP0W£B  the  said 
trustees  or  trustee  for  the  time  being  during  the  minority, 
and  in  the  case  of  a  female,  spinsterhood,  of  any  child  of 
mine  or  of  any  other  person  who  shall,  or  if  of  full  age,  or 
in  the  case  of  a  female  married,  would  for  the  time  being 
be  entitled  in  possession  to  any  share,  portion,  or  legacy 
under  any  of  the  trusts  or  dispositions  of  this  my  will, 
or  to  the  income  of,  or  arising  from  any  such  share, 
portion,  or  legacy,  to  pay  or  apply  the  whole,  or  such  part 
as  the  said  trustees  or  trustee  shall  think  fit  of  the 
income  of  or  arising  from  such  share,  portion,  or  legacy 
for  or  towards  the  maintenance  or  education,  or  otherwise 
for  the  benefit  of  such  child  ;  and  I  declare  that  the  said 
trustees  or  trustee  may  either  themselves  or  himself 
so  apply  the  same  or  may  pay  the  same  to  the  parent  (if 
any)  or  guardian  or  guardians  of  such  child  for  the  purpose 
aforesaid  without  seeing  to  the  application  thereof.  And 
THAT  with  regard  to  any  such  income  not  so  applied  the 
said  trustees  or  trustee  shall  during  the  minority,  and  in  the 
case  of  a  female,  spinsterhood,  of  such  child,  accumulate 
such  income  in  the  way  of  compound  interest  by  investing 
the  same,  and  the  resulting  income  thereof,  in  any  such 
mode  as  hereinbefore  authorised,  for  the  benefit  of  the 
person  or  persons  who  under  the  trusts  or  dispositions 
herein  contained  shall  become  entitled  to  the  principal  of 
the  share,  portion,  or  legacy  from  which  the  same  re- 
spectively shall  have  proceeded,  and  so  as  to  form  an 
addition  to  and  follow  the  destination  of  the  same,  but 
the  said  trustees  or  trustee  shall  have  power  to  resort  to 
the  accumulations  of  any  preceding  year  or  years,  and  to 
apply  the  same  for  or  towards  the  maintenance,  education. 
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marries  under  that  age,  then  subject  and  without  preju-  pwbmdmt  i. 

dice  to  the  trusts  hereinbefore  declared,  and  after  the  willovbbal 

death  or  future  marriage  of  my  said  wife,  and  such  default  J^^^otst 

or  feilure  of  my  children  as  aforesaid,  which  shall  last  «>b  widow  ato 

CHILDRUr. 

happen,  the  said  trustees  or  trustee  shall  stand  possassed  

of  the  said  trust  premises,  and  the  income  thereof,  or  of  so 
much  thereof  respectivelj  as  shall  not  have  become  vested 
or  have  been  applied  under  any  of  the  trusts  or  powers  of 
this  my  will  {q).  In  trust  for  such  of  my  brothers  and 


or  benefit  of  the  child  for  the  time  being  entitled  in 
possession  or  expectancy  to  the  share,  portion,  or  legacy 
from  which  the  same  shall  have  proceeded,  or  to  the 
income  thereof,  in  the  same  manner  as  such  accumulations 
might  have  been  applied  had  they  been  income  produced 
therefrom  in  the  then  current  year." 

The  following  is  a  short  form  of  power  to  apply  the  capital  and 
income  of  the  expectant  shaies  of  minor  children  as  a  common  fond 
for  the  adTanoement  and  maintenance  of  all  the  objects  entitled  in 
expectancy,  which  may  sometimee  be  usefdUy  employed  where  the 
fiind  is  a  small  one.  Probably  this  application  of  the  income  often 
takes  place  in  practice  without  being  specially  authorised. 

"  And  I  FURTHER  declare  that  the  said  trustees  or  trustee  166.  Power  of 
shall  have  an  absolute  discretionary  power  to  apply  the  J^J^J^^^f 
capital  and  income  of  the  said  trust  premises,  and  every  ^  capital  and 
or  any  part  thereof  respectively  for  or  towards  the  advance-  eommon  fund. 
ment,  maintenance,  or  education,   or  otherwise  for  the 
benefit  of  the  children  or  child  for  the  time  being  pre- 
sumptively or  expectantly  entitled  thereto,  or  any  of  such 
children,  and  that  the  unapplied  income  (if  any)  of  the 
presumptive  or  expectant  shares  of  any  such  children  or 
child  shall  be  invested  in  manner  aforesaid  as  an  addition 
to  the  capital  of  such  presumptive  or  expectant  shares, 
and  so  as  to  be  added  to  such  shares,  if  more  than  one,  in 
equal  proportions." 

(9)  This  saying  has  reference  to  any  vesting  or  application  under 
tlie  powers  of  appointment  or  advancement  or  trust  for  main- 
tenance. 


48  WILLS- 

pRBCEDBHTi.     sistcrs  living  at  my  death,   and  for  such  of  the  issue, 

wiLLOFBHAL     living  at  my  death,  of  any  of  my  brothers  and  sisters 

K^TMa^TBuw  ^^^  ^^y  have  died    in    my  lifetime,    as    respectively 

FOR  wiiww  AND    being  males   attain  the  age  of  twenty-one   years,   and 


being  females  attain  that  age  or  marry  under  that  age, 
and  if  more  than  one  as  tenants  in  common  in  equal 
shares  per  stirpes  (r),  so  that  no  issue  remoter  than  a 
child  of  a  deceased  brother  or  sister  of  mine  shall  be 
deemed  an  object  of  the  present  trust,  unless  the 
parent  of  such  issue  shall  also  have  predeceased  me, 
and  so  that  my  brothers  and  sisters  being  objects  of  the 
present  trust  may  take  in  equal  shares,  and  that  the  issue 
being  an  object  or  objects  of  the  present  trust  of  any  of 
my  brothers  or  sisters  may  take  (in  equal  shares  per 
stirpes  if  more  than  one)  the  share  which  such  brother 
or  sister  respectively  would  have  taken  if  living  at  my 
18.  Direction       death  («).      And  I  DECLARE,  that  during  the  suspense 

for  accnmulation 

of  income  of         of  absolute  Vesting  of  the  share  to   which  any  person 

expectant  shares 

nnder  ultimate       — 

trust. 

(r)  The  language  of  the  trust  up  to  this  point  would  be  suffi- 
cient to  prev^t  children  taking  concurrently  with  the  parent,  and 
to  define  the  respective  shares  of  the  objects  of  the  trust. 

(«)  The  following  is  a  form  of  ultimate  trust  for  the  testator's  next 
of  kin  at  his  death,  or  (by  the  addition  of  the  words  in  brackets) 
at  the  time  of  the  ultimate  trust  taking  effect  in  possession,  as  if  he 
had  died  without  leaving  a  widow  or  issue.  As  to  gifts  to  next  of 
kin,  see  2  Jarm.  on  Wills,  3rd  ed.  pp.  94  et  seq.,  and  as  to  the  time 
at  which  the  next  of  kin  are  to  be  ascertained,  see  pp.  114  et  seq. ; 
and  see  also  Hawkins,  pp.  95  et  seq. 

17a.  Ultimate  « Iij  TRUST  for  such  person  or  persons  as  under  the 
tor's  next  of  '  Statutes  for  the  distribution  of  the  eflFects  of  intestates 
^^^  would  have  become  entitled  to  my  personal  estate  at  my 

death  if  I  had  died  [at  the  time  of  this  present  trust 
taking  eflFect  in  possession]  intestate  and, without  leav- 
ing a  widow,  child,  or  other  issue,  such  persons,  if  more 
than  one,  to  take  as  tenants  in  common  in  the  shares  in 
which  they  would  have  taken  my  personal  estate  under 
the  same  statutes." 
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shall  for  the  time  being  be  entitled  in  expectancy  under     phwjidott  i. 
the  trust  lastly  hereinbefore  declared  (and  to  which  such     will  of  rbal 

person,  if  of  age,  would  be  absolutely  entitled  in   pos-  MTATB^nfTRusT 

session)  (Q,  the  said  trustees  or  trustee  shall  accumulate  ^^  widow  and 

^     '  ohildrvn. 


the  income  of  such  share  in  the  way  of  compound  interest, 
by  investing  the  same  and  the  resulting  income  thereof  in 
any  such  investments  as  are  hereinbefore  mentioned,  for 
the  benefit  of  the  person  or  persons  who,  under  the  trusts 
herein  contained,  shall  become  entitled  to  the  principal 
fund  fi-om  which  the  same  respectively  shall  have  pro- 
ceeded.   Provided  always,  and  I  hereby  declare,  that  it  i».  Power  to 
shall  be  lawful  for  the  said  trustees  or  trustee  to  defer  and  conTersion 
and  postpone  the  sale,  conversion  and  collection  of  the  ^lua  estete^imd 
whole  or  any  part  or  parts  of  my  said  real  and  personal  direction  as  to 
estate  hereinbefore  devised  and  bequeathed  in  trust  for  income. 
sale    respectively,  so  long  as  to  such  trustees  or  trustee 
shall  in  their  or  his  uncontrolled  discretion  seem  proper ; 
but  my  real  estate  shall,  for  the  purpose  of  transmission, 
be  impress^  with  the  quality  of  personalty  from  the  time 
of  my  death ;  and  I  empower  the  said  trustees  or  trustee, 
during  such  interval  or  postponement,  to  manage  and  to 
let  upon  lease  [as  hereinafter  authorised]  (^u),  or  from  year 
to  year,  or  to  cultivate  my  real  and  leasehold  estates,  and 
to  make  out  of  the  income  or  capital  of  my  real  and 
personal  estate,  any  outlay  which  such  trustees  or  trustee 
may  consider  proper  for  [renewals  of  leases  or  grants, 
payment  of  fines  or  monies  on  admission  to  or  enfranchise- 

(<)  Compare  the  form  of  mamtenanoe  clause  above,  p.  45,  note, 
as  regards  this  mode  of  describing  a  share. 

(n)  Wbere  there  is  no  separate  power  of  leasing,  sabstitute  words 
defining  the  extent  of  the  power  which  it  is  proposed  to  confer,  as 
for  example  (should  such  be  the  intention)  "  for  any  term  not 

exceeding  twenty-one  years,"  or  "  for  any  term  not  ex- 
ceeding twenty-one  years,  or  as  to  building  or  repairing 
leases,  not  exceeding  ninety-nine  years,"  for  the  words  in 
brackets. 

VOU  lY.  E 
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PMCBDBVT  I,     ment  of  copyhold  hereditaments]  (x),  improvements,  re- 
wiLL  OF  RBAL     palrs,  insurauce,  calls  on  shares,  premiums  on  policies,  or 

AMD  PBRSOHAL  ,1  n  .v         1  /»•  •  a         <•  i 

K8TATE  IN  TBU8T  otbeFWise  tor  the  benefit  or  m  respect  of  my  real   or 
Foa  WIDOW  AKD    persottal  estate.    And  I  declare,  that  the  net  rents  and 

profits,  or  other  income  produced  from  every  or  any  part 
of  my  real  or  personal  estate  previously  to  the  conversion 
or  collection  thereof  pursuant  to  the  trusts  hereinbefore 
declared,  shall  be  applied  in  the  same  manner  in  all 
respects  as  if  the  same  were  income  proceeding  from  such 
investments  os  are  hereinbefore  directed  or  authorised, 
and  that  the  whole  of  the  income  produced  from  my 
estate  (real  or  personal)  in  its  actual  condition  or  state 
of  investment  for  the  time  being,  whether  consisting  of 
property  or  investments  of  an  authorised  or  of  an  unau- 
thorised description,  and  whether  of  a  permanent  or  a 
wasting  character,  shall,  as  well  during  the  first  year  from 
my  death  as  at  all  times  afterwards,  be  applicable  as 
income  under  the  trusts  of  this  my  will,  no  part  thereof 
being  in  any  event  liable  to  be  retained  as*  corpus  or 
capital,  but  no  reversion  or  other  property  not  actually 
producing  income  which  shall  form  part  of  my  estate 
shall,  under  the  doctrine  of  constructive  conversion  or 
otherwise,  be  treated  as  producing  income,  or  as  entitling 
any  person  to  the  receipt  of*  income  (y).      Provided 


lOa.  Power  to 
postpone  sale  of 
real  and  lease- 
hold estates. 


(x)  The  words  in  this  bracket  may  usually  be  omitted. 

(y)  As  to  the  objects  of  the  above  clause  (which  to  a  great  extent 
appear  upon  the  face  of  it)  see  supra,  p.  7 9  and  the  note  thereto ; 
and  p.  37,  note.  The  following  form  provides  specially  for  the 
postponement  of  the  sale  of  real  and  leasehold  estates,  and  for  the 
consent  of  the  testator's  wile  to  any  sale  in  her  lifetime. 

"Provided  always,  and  I  hereby  declare,  that  the 
trustees  or  trustee  for  the  time  being  of  this  my  will  may 
postpone  the  sale  of  my  freehold,  copyhold,  and  leasehold 
hereditaments  during  such  period  as  they  or  he  shall 
think  proper,  and  they  or  he  shall  not  sell  any  part 
thereof  during  the  life  of  my  said  wife  without  her  consent 


c- 
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ALWAYS,  and  I  hereby  declare,  that  it  shall  be  lawful  for     prbosbeht  i. 
the  said  trustees  or  trustee  to  demise  all  or  any  of  the     will  of  real 


▲KD  PBBSONAL 

SSTATS  nr   TRUST 

rOR  WIDOW  ANI> 


in  writing.  And  I  declare,  that  the  net  rents  and  profits 
of  such  of  the  same  premises  as  shall  not  for  the  time       childreit. 
bein^  have  been  sold  (no  portion  of  the  rents  and  profits  20.  Power  of 
of  leaseholds  being  retained  as  capital)  shall  be  paid  and  ^^^^  ^' 
applied  as   the  annual  income  of  the  proceeds  of  sale  Bents  to  be 
thereof  would  be  applied  if  the  same  premises  had  been  applied  Min- 

,,,,,,  come  of  the 

actually  sold'  proceeds  if  8oia. 

The  following  form  expresses  the  testator's  wishes  as  to  the  re- 
tention of  his  real  estate  unsold,  but  so  as  not  to  create  any  legal 
obligation.  As  to  the  latter  point,  see  1  Jarm.  Wills,  3rd  ed., 
pp.  35,  36,  et  seq.,  where  the  cases  showing  what  words  of  recom- 
mendation or  wish  create  a  trust  are  collected,  and  which  are  such 
as  strongly  to  impress  the  necessity  of  in  terms  negativing  a  trust 
or  obligation  when  the  words  are  intended  to  be  precatory  only. 
When  this  precaution  is  adopted,  the  testator  may  often  express 
his  wishes  as  a  guide  to  his  trustees  in  matters  in  which  it  would 
be  inexpedient  to  lay  down  a  strict  rule  for  their  conduct. 

"I  DECLARE  it  to  be  my  earnest  request  and  recommen-  19^-  Kfc^™- 

•  •'  ,   *  mendation 

dation  (but  not  so  a«  to  interfere  with  the  legal  effect  and  that  real  estate 
operation  of  the  trust  for  sale  hereinbefore  contained  or  ^^  juJm, 
otherwise  to  be  legally  binding  or  restrictive),  that  under 
no  circumstances  shall  any  part  of  my  real  estate  be  sold 
during  the  lifetime  of  my  said  wife,  or  during  the  minority 
of  any  of  my  children,  and  that  such  real  estate  be  not 
afterwards  sold  unless  or  until  in  the  judgment  and  dis- 
cretion of  the  said  trustees  or  trustee,  it  shall  be  requisite 
for  the  purpose  of  administering  my  estate,  or  desirable 
or  expedient  with  a  view  to  the  interest  and  advantage  of 
the  persons  entitled  to  or  interested  in  my  estate,  that 
such  sale  should  take  place." 

The  next  form  specially  applies  to  policies  held  by  the  testator 
together  with  annuities  or  other  terminable  interests  dependent  on 
the  lives  insured. 

"Provided  always,  and  I  hereby  declare,  that  in  case  i^c.  Special 

,..,,,  ...  M      n  y  directions  afl  to 

my  personal  estate  shall  consist  in  part  01  any  policy  or  policies  forming 
policies  of  assurance  upon-  any  life  or  lives,  it  shall  be  P»rtof  the 

J  i»i.i  testator  s  estate. 

lawful  for  the  trustees  or  trustee  for  the  time  being  of 

this  my  will  in  their  or  his  absolute  discretion  (whether 

B  2 
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real  and  leasehold   premises    hereinbefore  devised    and 
WILL  OF  REAL     bequeathed  in  trust  for  sale,  and  which  shall  for  the  time 

AND  PERSONAL  .  -  x  r  x  J- 

X8TATX  IN  TRUST  being  remain  unsold,  tor  any  term  of  years  not  exceedmg 

rORWHWWAND . . 

'. —  the  interest  in  respect  of  which  such  policy  or  policies 

shall  have  been  effected  shall  have  determined  or  not) 
either  to  sell  the  same  (to  the  office  or  offices  granting 
the  same  or  otherwise)  under  the  trust  for  sale  herein- 
before contained,  or  to  keep  the  same  on  foot  by  paying 
the  premiums  due  in  respect  thereof,  or  (in  case  it  shall 
be  thought  advisable)  to  discontinue  the  payment  of  such 
premiums  and  abandon  such  policy  or  policies,  whether 
they  or  he  shall  or  shall  not  have  previously  paid  any 
premiums  in  respect  thereof,  and  (in  case  they  or  he 
shall  think  it  advisable  so  to  do,  but  not  otherwise)  to 
effect  in  lieu  of  any  policy  or  policies  so  abandoned, 
either  in  the  same  or  in  any  other  office,  any  new  or  other 
policy  or  policies,  And  I  declare,  that  all  the  premiums 
which  shall  be  payable  in  respect  of  policies  held  by  me  or 
(under  the  power  hereinbefore  in  that  behalf  contained) 
effected  by  the  said  trustees  or  trustee,  shall  be  payable 
out  of  the  income  to  be  derived  from  my  general  estate, 
and  that  all  monies  to  become  payable  under  such  policies 
shall,  when  the  same  shall  be  paid,  form  part  of  my 
personal  estate." 

In  the  following  form  the  trustees  are  authorised  to  retain  in- 
vestments held  by  tlie  testator  at  his  death. 

19A  Power  to         "PROVIDED  ALWAYS,  and  I   hereby  declare,  that  the 

ments.  ^  trustees  or  trustee  for  the  time  being  of  this  my  will, 

may  retain  any  shares  or  stock  in  any  public  company,  or 

any  bonds  or  debentures  of  any  such  company,  or  of  any 

public  body  whatsoever,   or  any  foreign  funds  or  any 

securities  or  investments  whatsoever,  of  which  respectively 

I  may  be  possessed  at  the  time  of  my  death,  and  that  the 

property  so  retained  and  the  annual  income  thereof  shall 

be  held  upon  the  trusts,  and  with  and  subject  to  the 

powers,  provisoes,  and  declarations  herein  declared  and 

contained,  concerning    the    said    trust    monies,    stocks, 

funds,  and  securities,   of  which   trusts  are  hereinbefore 


k 


WILLS.  53 

twenty-one  years,  (absolute  or  determinable  at  the  option  pmotdkht  i. 

of  either  party  or  of  one  party  only,  or  on  any  event)  to  will  of  rbal 

take  effect  in  possession  or  within  six  calendar  months  from  iotatb^wTrdst 

the  making:  of  the  demise  (z),  so  as  there  be  reserved  the  '^*  widow  akd 

°  ^    '  OHILDJtKN. 


declared,  and  the  income  thereof,  but  nothing  herein 
contained  shall  authorise  the  said  trustees  or  trustee  to 
make  any  investments  of  any  description  other  than  those 
hereinbefore  expressly  authorised." 

See  also  the  forms  of  clauses  given  at  pp.  88,  89,  note,  in  oon«* 
nection  with  the  power  to  postpone  conversion. 

(z)  If  it  be  wished  to  shorten  the  power,  the  subsequent  part 
may  be  omitted,  and  the  words  **  at  rack  rent"  substituted.  The 
power  of  leasing  associated  with  the  general  powers  of  management 
(see  the  next  note)  may  in  some  cases  be  considered  sufficient,  but 
if  there  is  likely  to  be  any  important  amount  of  landed  property 
on  which  the  leasing  power  will  operate  until  its  conversion,  there 
should  be  a  distinct  leasing  power. 

More  extensive  powers  of  leasing  may,  of  course)  in  some  cases 
be  desirable.    The  following  is  an  extensive  power : — 

"  And  I  AUTHORISE  the  said  trustees  or  trustee  to  grant  20a.  Fom  giving 
leases  for  the  purposes  of  occupation,  building,  repairing,  ®£^|!|J2Il  ^^®" 
or  improving,  or  any  purposes  whatsoever  of  such  of  my 
freehold,  copyhold,  and  leasehold  hereditaments  as  shall 
not  for  the  time  being  have  been  sold,  for  such  terms  of 
years,  or  for  lives,  or  for  years  determinable  on  lives,  or 
for  lives  with  or  without  a  term,  at  such  rents,  with  or 
without  fine  or  premium,  and  generally  upon  such  terms 
and  in  such  manner  as  such  tmstees  or  trustee  shall  think 
desirable,  with  power  to  enter  into  and  to  vary  or  rescind 
any  contract  for  any  such  lease,  and  to  apportion  any 
rent  reserved  or  agreed  to  be  reserved  by  or  in  any  lease  or 
agreement  for  a  lease.  But  I  declare  that  any  sum 
received  by  way  of  fine  or  premium  shall  be  treated  as 
capital,  and  applied  as  if  the  same  were  proceeds  of  sale." 

The  following  is  a  short  form  giving  unrestricted  powers : — 

"  And  I EMPOWEB  the  said  trustees  or  trustee  to  let  all  206.  Short  unre- 
or  any  part  or  parts  of  my  real  or  leasehold  hereditaments  oneasijig?'^" 
which  may  for  the  time  being  remain  unsold  from  year  to 
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21.  Fewer  to 
tmsteeii  to  deter- 
niine  sabject- 
matter  of  specific 
bequests,  appor- 
tion funds,  and 
settle  questions. 


20c,  Form  giving 
general  powers 
of  leasing  and 
management 


best  yearly  rent  or  rents  that  can  be  reasonably  gotten 
without  taking  anything  in  the  nature  of  a  fine  or  premium, 
and  so  as  there  be  contained  in  eveiy  such  demise  a  con- 
dition of  re-entry  for  non-payment  of  the  rent  or  rents 
thereby  reserved,  and  so  as  the  lessee  or  lessees  do  execute 
a  counterpart  thereof  and  do  thereby  covenant  for  the  due 
payment  of  the  rent  or  rents  thereby  reserved.  And  I 
DECLABE,  that  the  said  trustees  or  trustee  shall  have  the 

year,  or  for  such  term  or  terms  of  years,  at  such  rent  or 

rents,  for  such  purposes,  under  such  conditions,  and  in  such 

manner  as  the  said  trustees  or  trustee  shall  think  fit" 

The  following  is  a  form  giving  more  detailed  powers  of  leasing 
and  management : — 

"And  I  HEREBY  empower  the  said  trustees  or  trustee  to 
let  and  manage  all  or  any  real  or  leasehold  hereditaments 
forming  part  of  my  estate,  which  may  be  retained  unsold, 
and  cut  timber  and  underwood  from  time  to  time  in  the 
usual  course  for  sale  or  for  repairs,  and  erect,  pull  down, 
and  repair  houses  and  other  buildings  and  erections,  and 
drain  or  otherwise  improve  the  same  respective  premises, 
and  insure  houses,  buildings,  and  other  property  against 
loss  or  damage  by  fii-e^  and  make  allowances  to  and 
arrangements  with  tenants  and  others,  and  to  grant  leases 
for  terms  absolute  or  determinable  not  exceeding  twenty- 
one  years  at  rack  rents,  and  building,  improving  or  repair- 
ing leases  for  terms  not  exceeding  ninety-nine  years,  for 
the  best  rents  that  can  be  reasonably  obtained  (without 
taking  a  fine  or  premium),  but  so  that  a  peppercorn  rent 
or  any  rent  less  than  the  rent  ultimately  payable  may  be 
reserved  during  all  or  any  part  of  the  first  five  years  of  any 
such  term  as  last  aforesaid,  and  to  accept  surrenders  of 
leases  and  tenancies,  and  generally  to  deal  with  the  premises 
as  the  said  trustees  or  trustee  might  do  if  they  or  he  were 
the  absolute  owners  or  owner  thereof  without  being  answer- 
able for  any  loss  or  damage  which  may  happen  thereby." 

None  of  the  above  powers,  however,  should  be  relied  on  if 
building  or  mining  operations  are  seriously  contemplated.  For 
BUuh  purposes  full  powers  should  be  given  as  in  the  next  precedent. 
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fullest  powers  of  deterraining  what  articles  of  property     rwKMDum. 
pass   under  any  specific   bequest  contained  in  this   my     will  of  real 
will  or  any  codicil  hereto,  and  of  apportioning  blended  mtati'iTtrust 
trust   funds,   and  of  determining  whether    any  monies    »ob  widow  ahd 

are  to  be  treated  as  capital  or  income,  and  generally  of  

determining  all  matters  as  to  which  any  doubt,  difficulty 
or  question  may  arise  under  or  in  relation  to  the  execution 
of  the  trusts  of  this  my  will  or  any  codicil  hereto.  And  I 
DECLABE,  that  every  determination  of  the  said  trustees  or 
trustee  in  relation  to  any  of  the  matters  aforesaid,  whether 
made  upon  a  question  formally  or  actually  raised  or  im- 
plied in  any  of  the  acts  or  proceedings  of  the  said  trustees 
or  trastee  in  relation  to  the  premises,  shall  bind  all  persons 
interested  under  this  my  will,  and  shall  not  be  objected  to 
or  questioned  upon  any  ground  whatsoever.  And  I  declare  22.  CUnsemip- 
that  upon  every  or  any  appointment  of  a  new  trustee  or  tutOTyprovwioM 
trustees  of  this  my  will,  the  number  of  trustees  may  be  *«*<^*PPoint- 

*f  '  J  ment  of,  and 

augmented  or  reduced,  but  not  to  less  than  two,  and  (in  indemnity  to, 
addition  to  the  ordinary  powers,  indemnity,  and  right  to 
reimbursement  By  law  given  to  tiiistees),  the  said  trustees 
or  trustee  shall  be  at  liberty  to  dispense  wholly  or  partially 
with  the  investigation  or  production  of  the  lessor's  title 
on  lending  money  on  leasehold  securities  (a)  or  otherwise  to 
lend  on  any  security  with  less  than  a  marketable  title, 
and  shall  not  be  answerable  for  any  loss  thereby  occa- 
sioned (b).     And  I  HEEEBY  declare  that  all  the  powers,   23.I>eehrationAs 

to  derolntion  of 
— truBteeB*  powers. 

(a)  By  the  Vendor  and  Porchaser  Act,  1874,  37  &  38  Yict.  c.  78, 
B8.  2,  3,  tmstees  are  esnpowered  to  dispense  with  the  prodaction  of 
the  leseor's  title  on  the  parchase  of  leaseholds,  but  the  enactment 
does  not  apply  to  mortgages. 

{b)  The  tmstees'  receipt  dause,  and  the  power  to  appoint  new 
tnisteee,  and  the  tmstees'  indemnity  and  reimbursement  danses, 
which  it  was  formerly  the  practice  to  insert  in  wills,  and 
which  if  inserted  would  come  in  at  this  point,  are  here  omitted, 
and  the  short  danse  in  the  text  substituted,  which  corresponds  to 
the  danse,  ante,  vol.  iii.,  Settlements,  p«  720,  but  for  the  reason 
indicated,  snpra,  p.  8,  does  not  specify  the  persons  by  whom  the 
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Trustees*  receipt 
clause. 


Power  to  ap- 
point new 
tnistees. 


authorities,  and  discretions,  by  this  my  will  expressed  to 
be  vested  in  or  given  to  the  trustees  thereof,  whether  by 

power  of  appointiiig  new  trustees  is  exercisable.  As  to  the  trus- 
tees' receipt  clause  and  the  statutory  powers  to  trustees  to  give  dis- 
charges, see  ante,  YoL  iiL,  pp.  222 — 226.  As  to  the  power  to  appoint 
new  trustees  and  the  statutory  power,  see  Yol.  iii.,  pp.  227 — 246, 
and  p.  72 1 .  As  to  the  trustees'  indemnity  and  reimbursement  clauses, 
and  the  statutory  provisions  on  the  subject,  see  YoL  iii.,  pp.  246 — 
252.  And  as  to  the  adoption  of  the  clause  in  the  text,see  Yol.  iii.,  pp. 
228,  249,  250.  The  27th,  28th,  and  29th  clauses  of  the  act,  23  & 
24  Yict.  0.  145,  conferring  powers  of  appointing  new  trustees,  and 
giving  receipts,  are  printed  at  length,  YoL  iii.,  pp.  723 — 724.  The 
ordinary  forms  of  the  trustee  clauses  are  here  subjoined  for  use  in 
cases  in  which  their  insertion  may  be  thought  desirable. 

"  And  I  HEBEBY  DECLARE,  that  the  receipt  of  the  said 
trustees  or  trustee  for  the  time  being  of  this  my  will 
for  the  purchase  monies  of  any  property  hereby  directed 
or  authorized  to  be  sold,  and  for  any  other  monies  paid, 
and  for  any  stocks,  funds,  shares,  or  securities  transferred 
to  them  or  him  by  virtue  of  this  my  will,  or  in  the  execu- 
tion of  any  of  the  trusts  or  powers  hereof,  shall  effectually 
discharge  the  person  or  persons  paying  o^  transferring  the 
same  therefrom,  and  from  being  bound  to  see  to  the  appli- 
cation, or  being  answerable  for  the  loss  or  misapplication 
thereof." 

"  Provided  always,  and  I  hereby  declare,  that  if  the 
said  trustees  hereby  constituted,  or  any  of  them,  shall  die 
in  my  lifetime,  or  if  they  or  any  of  them,  or  any  trustee 
or  trustees  appointed  as  hereinafter  provided,  shall  after 
my  death  die,  or  be  abroad,  or  desire  to  be  discharged,  or 
refuse  or  become  incapable  to  act,  then  and  in  every  such 
case  it  shall  be  lawful  for  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being  (and  for  this  purpose 
every  refusing  or  retiring  trustee  shall,  if  willing  to  act  in 
the  execution  of  this  power,  be  considered  a  continuing 
trustee),  or  for  the  acting  executors  or  executor,  adminis- 
trators or  administrator  of  the  last  surviving  or  continuing 
trustee  to  appoint  a  new  trustee  or  new  trustees  in  the 
place  of  the  trustee  or  trustees  so  dying,  or  being  abroad, 
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or  desiring  to  be  discharged,  or  refusing  or  becoming 
incapable  to  act  as  aforesaid  ;  and  upon  every  or  any  sucli 
appointment  as  aforesaid  the  number  of  trustees  may  be 
augmented  or  reduced ;  and  upon  every  such  appointment 
the  trust  property  shall,  if  and  so  far  as  the  nature  of  the 
property  or  other  circumstances  shall  require  or  admit,  be 
transferred,  so  that  the  same  may  be  vested  in  the  trustees 
or  trustee  for  the  time  being ;  and  every  trustee  so  ap- 
pointed as  aforesaid  may,  as  well  before  as  after  such 
transfer  of  the  trust  property,  act  or  assist  in  the  execution 
of  the  trusts  and  powers  of  this  my  will  as  fully  and 
effectually  as  if  I  had  hereby  constituted  him  a  trustee." 

"  Provided  always,  and  I  hereby  declare,  that  the  trus-  Clauses  for  in- 
tees  for  the  time  being  of  this  my  will  shall  be  respectively  reimbiraement 
chargeable  only  for  such  monies,  stocks,  funds,  shares,  of  trustees. 
and  securities  as  they  shall  respectively  actually  receive, 
notwithstanding  their  respectively  signing  any  receipt 
for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  their  own  acts,  receipts,  neglects,  and 
defaults  respectively,  and  not  for  those  of  each  other, 
nor  for  any  banker,  broker,  auctioneer,  or  other  person 
with  whom,  or  into  whose  hands  any  trust  monies  or 
securities  may  be  deposited  or  come,  nor  for  dispensing 
wholly  or  partially  with  the  investigation  or  production 
of  the  lessor's  title  on  lending  money  on  leasehold  securi- 
ties, nor  for  otherwise  lending  on  any  security  with  less 
than  a  marketable  title,  nor  for  the  insufficiency  or 
deficiency  of  any  stocks,  funds,  shares,  or  securities,  nor 
for  any  other  loss,  unless  the  same  shall  happen  through 
their  own  wilful  default  respectively,  and  also  that  the 
said  trustees  or  trustee  for  the  time  being,  may  reimburse 
themselves  and  himself,  or  pay  and  discharge  out  of  the 
trust  premises  all  expenses  incurred  in  or  about  the 
execution  of  the  trusts  or  powers  of  this  my  wilL" 
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or  administrators  respectively  of  such  survivor  (according 

WILL  OF  MAL     to  thc  iiaturc  of  the  property),  or  other  the  trustees  or 

BSTATi  iH^BusT  t'^stoo  foF  thc    time    being    of  this  my  will    (c).      I 

FOK  WIDOW  AHD    DEVISE  (d)  all  tho  frcchold  and  copyhold  hereditaments 


24.  Derise  of 
truBt  and  mort- 
gage wtaiee. 


As  to  derise  of 
trust  and  mort- 
gage estates. 


(c)  The  declaration  in  the  text  as  to  the  devolution  of  the  trus- 
tees' powers  may  be  useful  in  order  to  exclude  any  doubt  on  the 
point.  As  to  the  extension  of  the  powers  to  the  representatives  of 
the  last  surviving  trustee,  see  above,  p.  32,  note  (jg), 

((2)  As  to  the  operation  of  a  general  devise  on  real  estate  vested  in 
the  testator  as  mortgagee  or  trustee,  see  1  Jarm.  Wills,  3rd  ed., 
c.  xxi.  s.  ii.,  pp.  656,  et  seq. ;  Hawkins,  pp.  3d,  et  seq.  The 
rule  that  trust  and  mortgage  estates  will  pass  under  a  general 
devise,  unless  a  contrary  intention  can  be  inferred,  is  one  which  (at 
all  events  as  regards  trust  estates)  is  almost  wholly  excluded  from 
practical  operation  by  the  wide  range  of  circumstances  from  which  a 
contrary  intention  is  inferred,  including  almost  every  disposition  of 
the  devised  estates  other  than  an  absolute  and  unqualified  devise. 
But  it  is  the  practice  to  insert  in  wills  an  express  devise  of  trust  and 
mortgage  estates  such  as  that  in  the  text,  which  has  the  advantage  of 
vesting  such  estates  in  persons  known  and  sui  juris,  instead  of 
leaving  them  to  descend  to  an  heir-at-law  who  may  be  an  infant  or 
unknown.  This  practice  received  a  check  from  the  judgment  in 
Coofej  V.  Crawford,  13  Sim.  91,  see  pp.  97 — 98,  in  which  the  late  Vice- 
Chancellor  of  England  protested  against  the  proposition  that  it  is  a 
beneficial  thing  for  a  trustee  to  devise  an  estate  which  is  vested  in 
him  in  that  character,  and  expressed  his  opinion  that  the  trustee 
ought  to  permit  the  estate  to  descend,  intimating  that  if  he  devisee 
the  estate  the  Court  would  probably,  if  urged  to  do  so,  order  the 
costs  of  getting  the  legal  estate  out  of  the  devisee  to  be  borne  by  the 
assets  of  the  trustee.  His  Honour  also  observed  that  he  saw  no  sub- 
stantial distinction  between  a  conveyance  by  act  inter  vivos  and  a 
devise.  These  views  were  combated  with  great  force  by  Lord  Lang- 
dale,  M.  B.,  in  Titley  v.  Wolstenholme,  7  Beav.  425,  see  pp.  434 — 
436,  where  it  is  observed  that  the  reasons  which  forbid  an  assignment 
inter  vivos  do  not  apply  to  assignment  by  devise  or  bequest,  which 
takes  effect  only  after  the  death  of  the  surviving  trustee,  and  con- 
sequently after  the  expiration  of  the  personal  confidence  reposed  by 
the  trust ;  that  if  the  heir  or  heira  at  law,  whatever  may  be  their 
situation,  condition,  or  number,  must  be  the  substituted  trustee  or 
trustees,  the  greatest  inconvenience  may  arise;  and,  though  admit- 
ting that  inconvenience  may  also  arise  from  improperly  devising 
trust  estates,  his  lordship  declined  to  adopt  the  conclusion  that  in 
the  case  contemplated  the  surviving  trustee  commits  a  breach  of 
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which   at  my  death   shall  be  vested   in   me  upon   any 
taists  or    by   way  of    mortgage,  and   of  which  I  shall 
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trnat  by  not  permitting  the  tmst  estate  to  descend,  or  by  deyisiDg  

it  to  proper  persons  on  the  trusts  to  which  it  was  subject  in  his 
own  hands  (and  see  also  Macdonald  y.  (fa/Axr,  14  Beav.  562,  in 
which  it  is  stated  perhaps  a  little  too  broadly,  that  in  Titley  v. 
WoUienholmey  Lord  Langdale  expressly  decided  that  the  suryiyor  of 
aeyeral  trustees  commits  no  breach  of  trust  in  devising  the  trust 
estate,  and  in  not  permitting  it  to  descend,  according  to  the  dictum 
of  Sir  X.  ShadweU  in  the  case  of  Cooke  y.  Crawford),  The  opinion 
in  fiiyonr  of  the  legality  of  a  devise  of  trust  estates  is  now,  it  is 
believed,  generally  held;  indeed,  as  is  justly  remarked  in  Lewin 
on  Trusts,  6th  ed.,  201,  *'The  rule  that  trust  estates  will  pass 
under  a  general  devise  assumes  that  a  testator,  by  making  such  a 
devise,  does  not  commit  a  breach  of  trust,  otherwise  general  words 
would  not  have  been  construed  to  carry  the  trust  estate." 

It  does  not,  however,  follow  that  a  devisee  of  trust  estates  can  in  all  Power  of  devisee 
cases  execute  the  trust.  The  distinctions  made  by  the  authorities  in  of  trust  estates 
this  recpect  (turning  to  some  extent  on  the  use  of  tiie  word  "assigns"  ^J^^  ° 
in  the  instrument  creating  the  trust ;  see  Titley  v.  WolsUnholmef 
ubi  supra;  Hall  v.  May,  3  Kay  &  J.  685),  will  be  found  in  Lewin, 
Trusts,  202—204.  It  is  there  suggested  that  the  propriety  or  impro- 
priety of  a  devise  of  trust  estates  must  depend  on  the  circumstances 
of  the  case,  and  that  such  a  devise  would  be  improper  if  breaking  the 
devolution  of  a  trust  to  be  exercised  by  the  heir,  unless  the  heir 
presumptive  were  under  disability;  but  this  is  hardly  a  practical  way 
of  dealing  with  the  question,  as  not  only  the  draftsman  is  in  general 
unacquainted  with  the  nature  of  the  trusts  on  which  real  estate  may 
be  vested  in  the  testator,  and  has  only  the  option  of  inserting  a 
general  devise  of  trust  estates,  or  not  inserting  «uch  a  devise,  but 
probably  in  many,  if  not  in  most  cases,  the  testator  himself  would  be 
unable  to  furnish  the  required  information.  The  practice  of  insert- 
ing a  general  devise  of  trust  (as  well  as  mortgage)  estates,  which, 
as  above  noticed,  had  been  shaken  by  the  judgment  in  Cooke  v. 
Crawford^  is  now  re-established. 

As  leaseholds,  in  the  absence  of  a  specific  bequest,  would  devolve  As  to  devising 
on  the  personal  representatives,  in  whom  it  is  generally  most  con-  ?^^**^  "^\ 
venient  that  leaseholds  held  upon  trust,  or  by  way  of  mortgage, 
should  be  vested ;  and  as  it  is  not  even  clear  that  a  specific  bequest 
would  take  the  legal  estate  out  of  the  personal  representatives  (as  to 
which,  however,  see  Ee  Burtt,  1  Drew.  319,  where  it  was  considered 
that  the  specific  bequest  took  away  the  legal  estate  from  the  exe- 
cutors), the  form  of  devise  in  the  text  is  confined  to  fi'eehold  and 
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As  to  mortgage 
estates. 


BnactmentB  as 
to  mortgage  and 
bare  trust 
estates. 


As  to  estates 
subject  to  a 
contract  for  sale 
by  the  testator* 


at  my  death  have  power  to  dispose  by  will,  unto  the 
said  E.  F.,  G.  H.,  and  J.  K.,  and  their   heirs,  upon  the 


copyhold  estates ;  but  if  (as  is  usual)  the  devise  is  made  to  the 
executors,  there  can  be  no  objection  to  extending  it  to  leaseholds. 
(See  ante,  Vol.  i.  4th  ed.  p.  423). 

As  it  is  obviously  desirable  that  the  legal  estate  in  mortgaged 
hereditaments  should  devolve  with  the  mortgage  money,  there  might 
be  some  convenience,  especially  where,  as  in  the  precedent  in  the 
text,  the  real  and  personal  estate  are  devised  and  bequeathed  in 
one  clause,  to  permit  mortgage  estates  to  pass  by  the  general  devibe 
and  bequest,  adding  a  few  words  expressive  of  the  intention,  rather 
than  to  make  them  the  subject  of  a  special  devise.  This  point)  how- 
over,  is  not  of  any  practical  importance,  where,  as  is  usually  the 
case,  the  trustees  are  also  the  devisees  of  trust  and  mortgage  estates. 

By  the  Vendor  and  Purchaser  Act,  1874,  37  &  38  Vict  c.  78,  s. 
4,  the  legal  personal  representative  of  a  mortgagee  of  freeholds,  or 
of  copyholds  to  which  the  mortgagee  has  been  admitted,  is  enabled, 
on  payment  of  the  mortgage  money,  to  convey  the  estate ;  and  by 
the  Land  Transfer  Act,  1875,  38  &  39  VicL  a  87,  s.  48  (repealing 
and  re-enacting,  with  the  addition  of  the  words  ''  intestate  as  to  *' 
a  similar  clause  in  the  Vendor  and  Purchaser  Act,  1874,  s.  6),  it 
is  enacted  that  **  upon  the  death  of  a  bare  trustee  intestate  as  to 
any  corporeal  or  incorporeal  hereditament  of  which  such  trustee 
was  seised  in  fee  simple,  such  hereditament  shall  vest  like  a  chattel 
real  in  the  legal  personal  representative  from  time  to  time  of  such 
trustee  "  (except  as  to  lands  registered  under  the  act).  Notwith- 
standing these  provisions,  it  is  considered  that  the  devise  of  trust 
and  mortgage  estates  should  still  be  inserted,  as  the  first-mentioned 
enactment  applies,  as  it  is  conceived,  to  reconveyances  only,  and 
not  to  transfers  of  mortgages,  and  the  second  enactment  does  not 
apply  to  any  but  bare  trust  estates,  nor  it  is  conceived  to  copy- 
holds, to  which  the  expression  ^*  seised  in  fee  simple  "  is  not  strictly 
appropriate ;  and  indeed  the  insertion  of  the  clause  may  be  desirable 
in  order  to  exclude  the  operation  of  this  enactment,  as  oases  may 
arise  in  which  it  would  be  difficult  to  determine  whether  the  tes- 
tator was  a  **  bare  trustee  "  within  the  aot»  As  to  the  meaning  of 
this  expression,  see  Christie  y.  Ovingtouy  1  Gh.  D.  279,  and  see  the 
Charitable  Trusts  Act,  1853,  16  &  17  Vict,  c  137,  s.  50,  where  the 
same  expression  is  used. 

A  t^estator  who  has  entered  into  a  valid  contract  for  sale  thereby 
becomes  a  trustee  for  the  purchaser  {Lysaght  v.  Edwards,  2  Ch.  I>. 
515);  and  hence,  although  if  there  be  no  devise  of  trust  estates,  the 
legal  estate  in  land  so  contracted  to  be  sold  might  pass  (subject  to 
the  contract)  under  a  general  devise  which  would  not  have  passed 
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my  death  shall  be  subsisting  or  capable  of  taking  effect  will  of  rial 
therein   respectively,  but  the    money  secured   on  such 
mortgages  shall  be  taken  as  part  of  my  personal  estate. 

And  I  HEREBY  appoint  the  said  E.  F.,  G.  H.,  and  J.  K.,  — — — : — 

*  ^  '  ^  .25.  Appoint- 

executors  of  this  my  will  (e).    And  I  appoint  my  said  ment  of  execu- 
wife  during  her  widowhood,  and  after  her  death  or  mar- 
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ordinary  trust  estates  ( Wall  v.  Bright,  1  Jac  &  W.  494) ;  neverthe- 
less if  the  will  contain  a  general  devise  of  trust  estates  it  would 
pass  under  such  last  mentioned  devise  {Lysaght  v.  Edwards,  where 
the  doctrine  of  the  cases  was  elaborately  examined  by  the  Master 
of  the  Bolls,  and  some  of  the  reasoning  on  which  the  decision  in 
WaU  V.  Bright  was  based  dissented  from).  Where  a  testator  has 
entered  into  a  contract  for  sale,  or  any  other  contracts  for  dealing 
with  his  property  in  the  way  of  lease  or  otherwise  not  capable  of 
being  worked  out  under  the  ordinary  provisions  of  a  will,  he  should 
make  special  provision  for  the  performance  of  such  contracts  by  his 
trustees,  at  the  same  time  devising  to  them  a  sufficient  estate  in  the 
subject-matter  of  the  contract. 

(e)  Formerly  a  clause  was  frequently  added  conferring  on  the 
executors  powers  of  allowing  claims  not  supported  by  strict 
legal  evidmce,  and  of  compromising  and  referring  to  arbitration, 
which  it  is  obviously  convenient  that  they  should  possess,  but 
were  not  supposed  to  belong  to  the  office  unless  expressly  given. 
Now,  however,  these  powers  are  annexed  to  the  office  by  23  &  24 
Tict  c.  145,  8.  30.  A  form  of  the  clause  in  question  is  here  given 
in  case  it  should  in  any  case  be  thought  expedient  to  insert  it.  The 
enactment  above  referred  to  is  also  here  transcribed,  which  will  be 
found,  it  is  thought,  to  supersede  the  necessity  for  the  insertion  of 
the  clause. 

"  I  EMPOWER  the  acting  executors  or  executor  for  the  Power  to  execn 
time  being  of  this  my  will,  to  pay  and  satisfy,  or  compro-  ^"  ^m^mL 
mise  or  compound  any  debts  owing  or  claimed  to  be  owing 
by  or  from  me  or  my  estate,  and  any  liabilities  to  which  I 
or  my  estate  may  be  or  may  be  alleged  to  be  subject,  and 
to  accept  any  composition  or  any  security  real  or  per- 
sonal for  any  debts  owing  to  me  or  my  estate,  and  to 
allow  such  time  for  the  payment  of  any  such  debt  or  com- 
position (either  with  or  without  taking  security  for  the 
same)  as  to  them  or  him  shall  seem  reasonable,  and  to  refer 
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WILL  OF  RHAL     diaHs  of  mj  infant  children  during  their  respective  minori- 

imLTt^TTrKust  ^^^  (/)•     In  witness  whereof  I,  the  said  A.  B.,  have  to 
FOR  WIDOW  AHD    ^j^jg  jjjy  jg^^  ^iu  Qj^^  testament,  contained  in  this  and  the 


to  arbitration  and  settle  all  debts,  accounts,  questions  and 
things  which  shall  be  owing  or  claimed  to  be  owing  from 
or  to  me  or  my  estate,  or  be  depending  or  arise  between 
me  or  my  said  executors  or  executor  and  any  other  per- 
son or  persons,  and  generally  to  act  in  relation  to  the  pre- 
mises in  such  manner  as  they  or  he  shall  think  expedient 
without  being  liable  for  any  loss  occasioned  thereby." 

Powers  given  to  "  30.  It  shall  be  lawful  for  any  executors  to  pay  any  debts  or 
s^^^-Tv^'ct  claims  upon  any  evidence  that  they  may  think  sufficient,  and  to 
c.  145  8.  30.        accept  any  composition  or  any  security,  real  or  personal,  for  any 

debts  due  to  the  deceased,  and  to  allow  any  time  for  payment  of  any 
such  debts  as  they  shall  think  fit,  and  also  to  compromise,  compound, 
or  submit  to  arbitration  all  debts,  accounts,  claims,  and  things 
whatsoever  relating  to  the  estate  of  the  deceased,  and  for  any  of  the 
purposes  aforesaid  to  enter  into,  give,  and  execute  such  agreements, 
instruments  of  composition,  releases,  and  other  things,  as  they  shall 
think  expedient,  without  being  responsible  for  any  loss  to  be  occa- 
sioned thereby." 
Bight  to  appoint  (/)  ^®  father  is  the  only  person  who  can  appoint  guardians  of  his 
guardiAna.  infant  children  (see  p.  10,  supra,  and  see  instances  of  guardians 

named  by  the  mother  being  appointed  by  the  Court  in  Stuart  v. 
BtiUy  9  H.  L.  0.  440,  442,  and  In  re  Kaye,  L.  E.  1  Oh.  Ap.  387), 
the  power  (exercisable  by  deed  or  will)  being  conferred  by  12  Car. 
2,  0.  24,  which,  after  taking  away  guardianship  in  chivalry,  enabled 
a  father  to  appoint  guardians  of  his  children  under  twenty-one  and 
unmarried  at  his  decease  or  bom  after,  during  their  minorities  or 
for  any  less  time.  Bee  Butl.  Co.  Litt.  88  5,  note  (16).  The  act 
does  not  of  course  apply  to  illegitimate  children,  Sleeman  v.  Wihon, 
L.  B.  13  Eq.  36.  If  several  guardians  are  appointed  by  will,  and 
one  or  more  die,  the  office  survives  {Eyre  v.  CounUsa  of  87iaft%Jmry^ 
2  P.  Wms.  103,  2  Lead.  Oas.  Eq.  5th  ed.  633),  and  therefore  it  is 
unnecessary  expressly  to  name  **  the  survivors  and  survivor  "  in  an 
appointment  of  guardians,  though  this  is  sometimes  done;  but  when 
guardians  are  appointed  by  the  Court  of  Chancery  the  office  does  not 
survive  (Bradahaw  v.  Bradshaw,  1  Buss.  528,  and  see  Hall  v.  Jtmee, 
2  Sim.  41 ).  Sometimes  the  trustees  for  the  time  being  are  appointed 
guardians,  and  though  it  has  been  doubted  whether  this  office  can 
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preceding  sheets  of  paper^  set  my  hand  this 


PRBCfKDKHT  I. 


day  of 18—. 


▼ILL  or  BKAL 
AND  PKR80VAL 


[Testator's  Signature.]  mtat. intrust 

*■  t7  J      jQjj  viDow  AND 


GHILDRUr. 


Signed  and  acknowledged  by  the 
aboye-named  testator,  A.  B.,  as  his 
last  will  and  testament^  in  the  pre- 
sence of  ns  present  at  the  same  time 
and  who  in  his  presence  and  in  the 
presence  of  each  other  have  here- 
unto subscribed  our  names  as  wit- 
nesses {g). 

[Signatu/res  and  descriptions  of  witnesses^ 


properly  be  entnusted  to  a  fluctnating  body,  the  doubt  does  not 
appear  to  be  well  founded  (Sweet's  Jorm.  Cony.,  yol.  xi..  Wills, 
p.  431,  note  (&)  ).  And  authority  may  be  giyen  to  asurviying  guar- 
dian to  appoint  another  in  the  place  of  the  one  who  has  died,  In 
the  goods  of  PameU,  L.  B.  2  P.  &  D.  379.  See  further  Hayes  ft 
Jarm.  Cona  Wills,  8th  ed.  p.  238,  note  (/),  and  the  notes  to  Eyre 
y.  CoutUesa  of  ShafUburyy  2  Lead.  Cas.  Eq.,  5th  ed.  pp.  660, 
etseq. 

{g)  The  execution  and  attestation  of  wills  is  now  goyemed  by  the  Ab  to  execution 
9th  section  of  the  Wills  Act  of  1  Yict.  c.  26  (see  p.  17,  supra,  and  as  to  and  attesUtion 
the  execution  and  attestation  of  wills  before  1838,  see  1  Jarm.  Wills,  ^^  ^^^' 
3rd  ed.  eh.  yi.  pp.  72  et  seq.).  It  is  usual  for  a  testator  to  sign  each 
sheet  of  the  will  (the  number  of  which  is  stated  in  the ' '  testimonium  " 
dause,  as  shown  in  the  text),  as  a  security,  no  doubt,  against  the 
interpolation  of  a  sheet ;  but  one  signature  by  the  testator  is  suffi- 
cient, which  must  now  be  "  at  the  foot  or  end  "  of  the  wilL  This 
requirement  became  the  foundation  of  a  series  of  decisions  of  the 
eccleeiastical  courts  (of  which  Smee  y.  Bryer,  6  No.  Cas.  20, 1  Bob. 
616,  on  app.  6  No.  Cas.  406,  may  be  particularly  noticed,  and  which 
are  collected  and  obserred  upon,  Sugd.  Beal  Prop.  Stat.  1st  ed. 
pp.  314  et  seq.),  imposing  the  necessity  of  signature  immediately 
under  the  body  of  the  will,  without  leaying  any  interval  in  which 
it  would  be  possible  to  interpolate  additional  matter,  and  by 
which  many  wills  were  rejected  on  account  of  the  existence  of  a 
superfluous  space  between  the  dispositive  part  and  the  signature. 
To  meet  this  inoonyeniencethe  Act  of  15  &  16  Vict  c.  24,  enacted  in 
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PRCOBDENT  n. 


WILL  OF  REAL 

AKD  PERSONAL 

ESTATE,  WITH 

TRUSTS  FOR 

WIDOW  AND 

OBILDREK,  AND 

ISSUE  or 

DEOEASBD 
CHILDREN. 


Effect  of  devisee 
or  legatee  being 
attesting  wit- 
ness. 


ir. 

WILL  of  REAL  a7id  PERSONAL  estate.  Confirmation  of 
the  testator's  marriage  settlement.  Bequest  of 
FURNITURE  aTid  PLATE  in  trust  for  the  testator's  wife 
during  her  widowhood,  and  of  personal  oma- 

langnage  difficult  to  read  without  a  smile,  but  which  reflects  only 
too  £uthftdly  the  course  of  decision  by  which  trifling  differences  of 
position  and  measurement  were  rendered  the  criterion  of  sufficient 
execution,  that  a  will  shall  be  valid  as  regards  the  position  of  the 
signature  when  it  la  apparent  that  the  testator  intended  to  give 
effect  to  the  writing  signed  as  his  will,  and  that  no  such  will  should 
be  affected  by  any  ef  the  variety  of  circumstances  therein  mentioned 
connected  with  the  position  of  the  signature,  and  that  the  enumera- 
tion of  circumstances  should  not  restrict  the  generality  of  the 
enactment. 

The  9th  section  of  the  Wills  Act  enacts  that  the  witnesses  shall 
attest  and  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary.  A  correct  form,  however, 
should  always  be  employed,  for  if  there  is  no  clause,  or  the  clause 
does  not  state  the  circumstances  essential  to  the  due  execution  of 
the  wiU,  probate  will  not  be  granted  without  extrinsic  evidence  of 
the  due  execution. 

As  to  the  effect  of  a  devisee  or  legatee  being  an  attesting  witness 
to  Uie  will  previously  to  the  Wills  Act,  see  1  Jarm.  Wills,  3rd 
ed.  pp.  65 — 68.  That  Act  provides  (ss.  14—16,  supra,  pp.  16—17) 
that  beneficial  devises  or  bequests  to  an  attesting  witness  or  his  or 
her  wife  or  husband  shall  be  void,  but  admits  the  legatee,  and  also 
a  creditor  (though  the  will  contain  a  charge  of  debts),  and  an 
executor  witness,  to  prove  the  execution  of  the  wilL  In  the  Act 
of  6  &  7  Yict.  c.  85  (Lord  Denman's  Act),  by  which  the  incapacity 
to  give  evidence  on  the  ground  of  interest  in  the  result  was  done 
away  with,  there  is  an  express  proviso  that  the  Act  shall  not  repeal 
any  provision  in  the  Wills  Act ;  and  there  is  a  clause  to  the  same 
effect  in  the  Evidence  Amendment  Act  of  14  &  15  Yict.  c.  99,  s.  5. 
The  15th  section  of  the  Wills  Act  does  not  apply  where  the  legatee 
is  a  trustee  only  {Creaswell  v.  Cresswellj  L.  E.  6  Eq,  69).  A  legatee 
under  a  will  does  not  lose  his  legacy  by  attesting  a  codicil  {Qumey 
V.  Qumey,  3  Drew.  208 ;  Tempest  v.  Tempest^  2  Kay  &  J.  635) ; 
and  similarly  as  to  a  residuary  legatee  attesting  a  codicil  which 
revokes  a  legacy,  and  so  increases  the  shares  of  the  residue  {Qumey 
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.  Tnents,  consumable  stores,  &c,,  to  her  absolutely. 
Bequest  of  legacies  to  the  testators  children  living 
at  his  death  and  attaining  twenty-one  or  marryi/iig. 
Bequest  of  other  legacies,  with  'provisions  for  in- 
vestment of  legates  to  minors,  and  maintenance 
and  advancement  during  the  suspense  of  vesting. 
Legacy  to  a  servant  free  of  duty.  General  de- 
vise aifid  bequest  of  real  and  residuary  personal 
estate  in  trust  for  conversion,  with  power  a^  to  the 
real  estate,  to  sell  the  surface  and  minerals  sepa- 
rately, and  for  investment  of  the  'proceeds  in  the 
funds  or  on  mortgage.  Trusts  for  payment  of  the 
income  to  the  testators  wife  during  widowhood, 
subject   to  the  obligation  of  maintaining  infant 


PRB0BDI9T  II. 


WILL  OV   REAL 
AND  PBB80NAL 
ESTATK,  WITH 
TRUSTS  FOR 
WIDOW  AND 
CUILDRBir,  AKD 

issuB  or 

DB0XA8ED 
CHTLDRKN. 


T.  Oumty),  the  principle  being  that  each  witness  attests  only  the 
instrument  to  which  he  puts  his  name  (per  Woodf  Y.  C,  2  Kay  &  J. 
643) ;  but  where  a  condition  annexed  to  a  residuary  gift  in  a  will 
which  would  in  the  eyent  have  excluded  one  of  the  legatees  from 
sharing  was  cancelled  by  a  codicil  attested  by  the  legatee,  he  was 
held  to  be  excluded  {QaMn  y.  Rogers,  L.  B.  2  Eq.  284).  A  for- 
feiture of  a  legacy  caused  by  the  legatee  attesting  the  will  was  held 
to  be  cored  by  a  duly  attested  codicil  confirming  the  will  [Anderson 
▼.  Anderson,  L.  B.  13  Eq.  381) ;  but  a  second  codicil,  referring  to 
the  will  by  date,  but  not  to  the  first  codicil,  was  held  not  to  amount 
to  a  republication  of  the  latter,  so  that  gifts  by  that  instrument  to 
the  attesting  witnesses  failed  {Burton  y.  Newbery,  1  Ch.  D.  234). 
If  the  gift  is  to  children  as  a  class,  whether  as  joint  tenants  ( Young 
y.  Davies,  2  Dr.  &  Sm.  167),  or  as  tenants  in  common  {Fell  y.  Bid- 
dolphy  L.  B.  10  C.  P.  701),  a  child  who  is  rendered  incapable  of 
taking  by  being  an  attesting  witness  will  be  treated  as  excluded 
from  the  class,  so  that  the  other  members  of  the  class  will  take  the 
whole,  and  there  will  be  no  lapse.  And  if  the  gift  to  the  attesting 
witness  is  for  life,  the  remainder,  whether  in  real  or  personal  estate, 
will  be  accelerated  {Jull  y.  Jacobs,  3  Gh.  D.  703).  An  attesting 
witness  will  lose  his  legacy,  though  the  will  would  haye  been  suffi- 
ciently attested  without  his  signature  (as  where  there  were  three 
other  attesting  witnesses,  Wigan  y.  Bowland,  11  Hare,  157) ;  but 
the  question  is  of  course  one  of  fact  whether  the  legatee  intended  to 
sign  as  an  attesting  witness  or  not  (see  Randfldd  y.  Bandfieldy 
8  H.  L.  C.  225,  228,  note  (c),  232,  S.  C.  in  a  later  stage,  11  W.  E. 
S47,  9  Jur.  N.  8.  842.) 
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WILL  or  REAL 

AND  PBRSONAL 

ESTATE,  WITH 

TRUSTS  rOR 

WIDOW  AKD 

CHILDBBN,  AND 

ISSUE  or 

DECEASED 
CHILDBEN. 


1.  Bevocaiion  of 
prior  wills. 


2.  Confirmation 
of  marriage 
settlement. 


3.  Bequest  of 
furniture  and 
plate  in  trust 
for  the  testator^s 
wife  during  her 
widowhood. 

As  to  confir- 
mation of  set- 
tlement by  will. 


CHILDREN  and  after  her  second  marriage  for  pey- 
ment  to  her  of  a  moiety  of  the  income.  Trusts  of 
capital  for  tlie  testator's  children  living  at  his 
death  and  attaining  twenty-one,  or  as  to  daughters 
marrying  with  conserU  of  guardians,  and  the  issue 
of  children  dying  m  the  testator's  lifetime  leaving 
issue.  Powers  of  granting  building  and  mining 
LEASES.  Dower  clause.  Legacies  to  executors 
and  trustees.  Power  for  executors  to  wind  up 
partnership  business. 

I,  A.  B.,  of  &c.,  hereby  revoke  all  wills,  codicils,  and 
other  te«tameDtary  dispositions  heretofore  made  by 
me,  and  declare  this  to  be  my  last  will.  I  confirm  {a) 
the  settlement  made  in  contemplation  of  my  mar- 
riage with  my  wife^  and  declai-e  that  the  pro- 
visions by  this  my  will  made  for  my  wife  and  children 
shall  be  in  addition  to  and  not  in  substitution  for  or 
satisfaction  of  those  made  or  covenanted  to  be  made 
for  them   in  or  by  such  settlement.     I    BEQUEATH   to 

(a)  The  confirmation  by  will  of  an  invalid  instrument  would 
incorporate  it  with  the  will,  and  in  this  way  (so  far  as  depends  on 
the  testator)  render  it  valid  (see  the  cases  in  Hayes  and  Jarm.  Cone. 
Wills,  8th  od.  p.  12,  note);  but  an  instiniment  thus  acquiring  validity 
by  testamentary  act  would  (if  operating  on  personal  estate)  itself 
require  probate ;  and  the  doctrines  of  ademption  and  lapse  would 
apply  (Bizzey  v.  Flight,  3  Ch.  D.  269).  The  object,  however,  of 
the  clause  frequently  inserted  in  wills  confirming  a  prior  settle- 
ment, is  not  to  supply  any  defect  in  validity,  but  to  exclude  the 
presumption  of  satisfaction  of  the  provisions  made  by  the  settle- 
ment, by  means  of  those  in  the  will,  and  to  ensure  to  each  instru- 
ment its  distinct  and  separate  operation.  It  may  be  doubted 
whether  any  case  of  satisfaction  can  arise  when  the  settlement  deals 
with  property  only,  but  if  it  contain  a  covenant  to  pay  money  or 
other  onerous  engagements  on  the  part  of  the  testator,  the  ques- 
tion may  be  raised  (unless  excluded  by  such  a  clause  as  that  in  the 
text)  whether  the  testamentary  provision  is  to  be  in  addition  to  or 
in  satisfaction  of  the  debt  or  liability  of  the  testator  under  such 
engagements.  See  as  to  the  satisfaction  of  a  portion  by  a  legacy, 
the  notes  to  Ex  parte  Fye,  2  Lead.  Gas.  £q.  5  th  ed.  pp.  364  et  seq.; 
and  as  to  the  satisfaction  of  a  debt  by  a  legacy,  id.  pp.  381  et  seq. 
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my  said  wife  and  to  E.  F.  of  &c.,  G.  H.  of  &c.,  and  pmowmt  h. 

J.  K.  of  &c.,  all  my  fixtures   of  the   description   called  will  of  real 

tenant's  fixtures,  plate  and  plated  articles,  china,  glass,  bstats,  with 
books,    linen,     pictures,     prints,     musical    instruments,      JJ!J^™^p 

furniture,    and     other     articles    of    domestic   use   and  childrkh,  ani> 

ISSUR  OF 

ornament  (6) ;  Upon  trust,  to  permit  my  said   wife  to       dboeasbd 


CUILDRRN. 


(^)  As  to  specific  bequests  of  this  description,  and  what  will  pass 
under  the  Tarious  terms  above  employed,  see  supra,  p.  26,  note  (c), 
and  the  references  therein. 

When  chattels  are  settled  as  heirlooms,  the  practice  of  the  Court  Practice  m  to 
is  to  deliyer  them  to  the  tenant  for  life  on  his  signing  an  inventory  chattels  given 
and  an  undertaking  to  take  proper  care  of  them,  but  without  re-   Baccession. 
quiring  security  unless  there  is  an  apprehension  of  danger  (Con- 
duiU  V.  Soancy  1  OolL  285).     It  is  also  the  duty  of  trustees  to  re- 
quire an  inventory  from  the  life  tonant  of  chattels,  unless  otherwise 
presoibed  by  the  trust.    Keference  may  here  be  made  to  36  Geo. 
m.   c.   52,  8.   14,  providing   that   duty  shall   not   be   payable 
on  plate  or  other  articles  not  yielding    income,  and  given  to 
be  enjoyed  in  succession,  until  they  are  actually  sold  or  given  to 
some  person  having  power  to  sell,  or  an  absolute  interest  therein. 

The  following  form  provides  for  the  enjoyment  of  the  testator's 
furniture,  &c.,  by  his  wife  during  her  life  (or  widowhood),  and 
afterwards  for  division  among  the  children.  With  reference  to 
the  power  of  a  trustee  directed  to  distribute  plate,  &c.,  among  the 
testator's  wife  and  sons,  see  Davia  v.  Davis,  1  Hem.  &  Mil.  255 : — 

"I  BEQUEATH  to  the  said  [trustees],  their  executors,  3a.  Bequest  of 
and  administrators,  all  my  fixtures,  plate,  plated  articles,  p'J^^'^c!  to 
glass,  china,  earthenware,  books,  linen,  furniture, and  other  trustees; 
articles  of  personal  or  domestic  use  and  ornament  (but 
so  as  not  to  include  in  the  present  bequest  any  shop  or 
office  fixtures,  fittings,   or  furniture);   Upon  TRUST,  to  3^.*^*^^°^ 

permit  my  wife  to  possess,  use,  and  enjoy  the  for  life  or 

same  during  her  life  [widowhood],  she  keeping  the  same  ^i<^o^^®<^  > 
properly  insured  against  fire,  and  properly  preserving  the 
same  from  deterioration,  reasonable  wear  and    tear  ex- 
cepted;   And    upon    further    trust    upon    her    death  and  afterwards 

[or    future  maiTiage],   or  upon   my  death   in   case   she  ^on^t  t^ta- 
shall  die  in  my  lifetime,  to  appropriate  and  divide  the  tor's  children 
said  eflfects,  furniture   and  articles  (other  than  the  fix-  period  of  distrf- 
tures)  to  and  among  such  of  my  children  as  shall  be  then  Nation. 
living,  in  such  shares  and  manner  as  the  said  trustees  or 
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WILL  OV  REAL 

AND  PEBSONAL 

ESTATE,  WITH 

TRUSTS  FOR 

WIDOW  AND 

CHILDREN,  AND 

ISSUE  OV 

DECEASED 

CHILDREN. 


Inventory  to  be 
taken. 


Power  to  pro- 
vide for  preser- 
vation and  in- 
surance of  effects 
appropriated  to 
minor  child ; 
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possess,  use,  and  enjoy  the  same  during  her  widow- 
hood, she  keeping  the  same  properly  insured  against 
fire,   and    property  preserving  the  same  from   deteriora- 

trustee  for  the  time  being  shall  in  their  or  his  uncon- 
trolled discretion  think  calculated  to  effect  a  fair  and 
equal  division  of  the  same  among  my  children  becoming 
entitled  thereto,  and  so  that  any  such  appropriation  or 
division  shall  not  be  questioned  by  reason  of  any  alleged 
inequality  in  the  value  of  the  shares  so  appropriated,  or 

by  reason  of  the  said or  any  other  child  of  mine 

who  may  happen  to  be  a  trustee  under  this  my  will  having 
concurred  therein,  or  for  any  other  reason  whatsoever,  but 
shall  be  absolutely  binding  and  conclusive.  And  I  de- 
clare my  will  to  be,  that  (if  my  wife  shall  survive  me)  an 
inventory  of  the  said  fixtures,  effects,  furniture  and  articles 
(except  such  of  them  as  from  their  trifling  value  or  perish- 
able nature  or  for  any  other  reason  it  may  be  considered 
inexpedient  to  include  in  such  inventory,  as  to  which  I 
give  the  fullest  discretion  to  the  said  trustees  or  trustee) 
shall  be  made  as  soon  as  conveniently  may  be  after  my 
death,  and  signed  by  my  said  wife,  and  that  such  inven- 
tory shall  be  kept  in  the  custody  of  the  said  trustees 
or  trustee  [other  than  my  said  wife]  and  that  such 
trustees  or  trustee  [other  than  as  aforesaid]  after  taking 
such  inventory  and  procuring  the  same  to  be  signed 
by  my  said  wife  shall  not  afterwards  during  her  life 
[widowhood]  be  in  any  way  liabljB  for  or  concerned  to  see 
to  the  custody,  insurance,  or  preservation  of  the  said  fur- 
niture and  other  effects  or  any  of  them.  And  I  further 
DECLARE,  that  in  case  at  the  said  period  of  distribution 
any  of  my  children  shall  be  under  the  age  of  twenty-one 
years,  it  shall  be  lawful  for  the  said  trustees  or  trustee  to 
provide  for  the  custody  and  preservation  and  insurance  (at 
the  expense  of  my  general  estate)  of  the  premises  which 
may  have  been  appropriated  as  aforesaid  to  any  such  child, 
but  the  said  trustees  or  trustee  shall  not  incur  any  liability 
by  the  neglect  or  omission  so  to  do  ;  And  it  shall  also 
be  lawful  for  the  said  trustees  or  trustee  to  deliver  any  of 
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lion,  reasonable  wear  and  tear  excepted,  And  after  wiBOBwraTn. 
the  death  or  future  marriage  of  my  said  wife,  I  de-  will  of  real 
dare  that  the  same  shall  sink  into   and   form   part   of 


AKD  PEB80KAL 

S8TATH,  WITH 

TRUSTS  FOR 

WIDOW  AND 


the  said  premises  to    any  child  of  mine,  to  whom   the  children,  and 

same  may  have  been  appropriated,  notwithstanding  that  ^^2^' 

such  child  may  be  a  minor  or  a  married  woman,  without  children. 

incurring  any  responsibility  in  relation   thereto.     Pro-  4.  Afterwards 

VIDED    ALWAYS,    and   I  hereby  declare,   that,   notwitt-  residue, 

standing  anything   hereinbefore   contained,   it  shall    be  —<and  to  deliver 

lawful  for  the  said  trustees  or  trustee  either  before  or  after  f^y  "«ic^.  »rt»cles 

to  the  minor. 

the   appropriation  and  division  of  the  said  premises,  to  p^^^^  ^^  ^^jj 

sell  and  dispose  of  the  same  or  any  of  them  which  shall  with  directions 

not  have  been  actually  delivered  pursuant  to  such  appro- 

priation.  And  I  direct,  that  the  proceeds  of  any  such  sale, 

in  case  the  things  sold  shall  not  have  been  appropriated, 

shall  fall  into  my  residuary  personal  estate ;  but  in  case 

the  things   sold   shall  have   been  appropriated,  but  not 

actually  delivered,  the  proceeds  thereof  shall  be  paid  to  or 

invested  in  the  British  funds  for  the  eventual  benefit  of 

the  child  to  whom  the  same  shall  have  been  appropriated." 

The  following  trusts  provide  for  the  enjoyment  of  the  furniture, 
&c,  by  the  testator's  unmarried  children,  while  an  establishment 
is  kept  ap  for  them,  and  afterwards  for  distribution.  As  to  be- 
quests of  consumable  articles,  see  the  next  note. 

"  I  BEQUEATH  all  the  fixtures,  plate,  plated  goods,  linen,  f  *•  Bequest  of 

1  Z'  -xi.  u     1  •    X         •  ?  r       '      ^^^niitiire,  plate, 

glass,    china,  earthenware,  books,  prints,  pictures,  furni-  &c.,  and  cou- 
ture and  household  goods  and  effects  and  ornaments  of  "mst^*^ 
every  description,  And  also  (so  far  as  the  rules  of  law 
and  the  nature  of  the  property  will  admit  of)  all  the 
wines  and  spirits  and  other  liquors,  and  other  household 
provisions   and    stores  which    respectively  shall    be    in 
or  about  or  belonging  to,  or  have  been  ordered  for  any 
house  occupied  by  me  as  my  residence  at  the  time  of  my 
death,    unto    the    said    [trustees],   their    executors    and 
administrators.  Upon  trust,  that  they  the  said  trustees  the  testator's 
or  other  the  trustees  or  trustee  for  the  time  beinc:  of  '^^.'J^^d 

o  children,  while 

this  my  will,  shall  during  such  period  as  they  or  he  shall  establishment 
in  their  or  his  uncontrolled  discretion  deem  it  desirable  &* their  uSlefit 
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5.  InTontory 
not  to  be 
required. 


afterwards  to 
diride  among 
children  living 
at  period  of 
distribution. 


Power  to  pro- 
vide for  insur- 
ance and  repairs, 
and  to  sell  or 
exchange. 


Power  to  let 
furniture  with 
house  and  ap- 
portion rent,  and 
direction  as  to 
rent. 


my  residuary  estate,  And  I  declare,  that  an  inventory 
of  the  said  fixtures,  effects,  furniture  and  articles 
shall  not  be  required,  and  that  the  trustees  and  trustee 

that  a  home  and  establishment  should  be  kept  up  for  the 
benefit  of  my  unmarried  children,  permit  the  same  pre- 
mises to  be  from  time  to  time  used  and  enjoyed  by  all  or 
any  my  unmarried  children  or  chUd  for  the  time  being 
(sons  as  well  as  daughters,  and  whether  by  my  first  or 
second  marriage),  or  by  such  of  my  said  children  as  to 
whom,  having  regard  to  the  course  of  their  education  or  to 
their  business  or  career  in  life  or  other  circumstances, 
the  participation  in  the  use  and  enjoyment  of  the  same 
premises  shall  (in  the  opinion  of  the  said  trustees  or 
trustee  and  subject  to  their  or  his  determination  in  any 
case  of  doubt  or  difficulty)  be  practicable  and  consistent 
with  such  premises  being  kept  together  in  the  family 
establishment;  And  SHALL,  when  they  or  he  the  said 
trustees  or  trustee  shall  think  proper  to  determine  the 
trust  aforesaid,  divide  and  distribute  or  deliver  the  said 
premises  among  all  my  children  or  any  my  child  (whether  by 
my  first  or  second  marriage)  who  shall  be  living  at  the  said 
period  of  distribution,  and  if  more  than  one  in  such  shares 
and  manner,  &c.,  [remainder  of  trust  for  division  as  in  last 
form].  Provided  ALWAYS,and  I  declare,  that  from  time  to 
time,  and  at  all  times  before  the  division  of  the  same  pre- 
mises, it  shall  be  lawful  for  the  said  trustees  or  trustee  to 
provide  for  the  insurance  and  repairs  thereof  (but  without 
being  responsible  for  any  neglect  or  omission  so  to  do) ;  and 
also  to  sell  or  exchange  any  of  the  said  premises,  laying  out 
the  net  proceeds  of  any  such  sale  in  the  purchase  of  other 
plate,  furniture,  or  articles  of  household  use  or  ornament. 
Provided  also,  and  I  further  declare,  that  it  shaU  be 
lawful  for  the  said  trustees  or  trustee,  at  any  time  or  times 
before  the  division  of  the  same  premises,  to  let  the  use 
and  enjoyment  thereof,  or  of  any  of  them,  together  with, 
any  house  in  which  the  same  may  happen  to  be,  to  any 
tenant  or  occupier  of  such  house,  and  in  case  of  a  gross 
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of  this  my  will,  other  than  my  said  wife,  shall  not  during  pmo»bkt  ii. 

her  widowhood  be  in  any  way  liable  for,  or  concerned  to  will  of  ebal 

see  to  the  custody,  insurance,  or  preservation  of  the  said  kstatb,  with 

fixtures,  effects,   furniture,  and  articles,  or  any  of  them.  ^^^  ^ 

I  ALSO  BEQUEATH  to  my  Said  wife  absolutely  all  my  jewel-  children,  ahd 

./•/./  ISSUB  OF 

Jery,  trinkets,  watches,  ornaments  of  the  person,  and  wear-  deobasbd 


ohildbbh. 


ing  apparel,  and  wines,  liquors,  and  consumable  stores  and 
provisions  (c).     I   bequeath,  &c.  [pecuniary  legacy  to  ?•  Bequest  of 
testators  wife,  see  supra,  p.  28],    I  bequeath  to  each  of  and coasumabie 

: Btores,  and  pe- 

rent  being  taken  for  the  house  and  the  effects  and  furniture  ^  w^^^*^^ 
therein,  to  apportion  the  same  between  the  house  and  7.  Bequest  of 
eflPects  and  furniture  in  such  manner  as  the  said  trustees  legacies  to  the 
or  trustee  shall  think  proper;  and  I  declare,  that  in  such 
case  the  rent  (actual  or  apportioned,  as  the  case  may  be) 
payable  for  such  effects  and  furniture  shall  be  paid  or  ap- 
plied for  the  benefit  of  the  children  or  child  of  mine  who 
would  for  the  time  being  be  entitled  to  the  use  thereof  under 
the  trusts  aforesaid,  in  such  manner  as  the  said  trustees 
or  trustee  shall  in  their  or  his  uncontrolled  discretion  think 
proper,  and  without  any  right  to  object  on  the  part  of  any 
such  children  in  respect  of  any  inequality  in  the  mode  of 
division  or  of  the  exclusion  of  any  of  the  said  children 
from  the  benefit  of  the  application  of  any  such  monies. 
[Poiver  to  provide  for  preservation  and  insurance  of 
ejects  appropriated  to  minors,  and  to  deliver  articles  to 
minors,  and  to  sell,  etc.,  as  in  last  form,] 

(c)  A  gift  for  life  if  specific  of  things  ''quse  ipso  usu  consnmun-   Gift  for  life  of 
tur,"  is  a  gift  of  the  property,  and  there  cannot  be  a  limitation  over  coJ^s^J^les 
after  a  life  interest  in  such  articles  {per  Sir  W,  Orant,  M.B.,  in   interest. 
Randall  y.  Russell,  3  Mer.  194 ;  and  to  the  like  effect,  see  per 
Knight  BituXy  V.  C,  in  Andrew  v.  Andrew^  1  Coll.  691,  in  which  it 
was  held  that  a  gift  of  consumable  articles  to  a  woman  until  mar- 
riage was  an  abEK>lute  gift).    Haying  regard  to  this  nile,  con- 
sumable articled  should  not  be  bequeathed  in  the  way  of  successiye 
trusts,  and  they  should  in  general  be  bequeathed  absolutely.    In 
such  a  case  as  that  provided  for  by  the  power  at  p.  69,  note,  supra, 
where  there  are  no  limitations  in  succession,  it  would  appear  that 
wines  and  other  such  matters  may  be  made  available  for  the  pur- 
poses of  the  trust.    As  to  durability  being  essential  to  chattels 
bequeathed  as  heirlooms,  see  Hare  v.  Prycei  12  W.  E.  1072.    The 
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testator's  chil- 
dren liviiig  at 
his  death  and 
attaining  21  or 
marrying. 


my  cLildren  who  shall  be  living  at  my  death,  or  bom  in 
due  time  afterwards,  (d)  and  who  being  a  son  attains 
the  age  of  twenty-one  years,  or  being  a  daughter  attains 
that  age  or  marries  under  that  age  with  the  consent  (if 
marrying  after  my  death)  of  her  guardian  or  guar- 
dians (e),  the  sum  of  £ ,  each  (but  so  that  such  lega- 
cies shall  not  carry  interest  except  from  the  time  when  the 
same  respectively  shall  become  payable  until  actual  pay- 


dootrine  as  to  oonsumables  does  not  apply  to  stock  in  trade  of  a 
business,  such  as  farming  stock  {Orovea  y.  Wright,  2  Kay  &  J. 
347 ;  Cockayne  v.  Harrison,  L.  R  13  Eq.  432),  or  the  stock  of  a 
wine  meroLant  {Phillips  y.  BecU,  32  Beav.  25). 

{d)  This  being  a  gift  to  the  testator's  own  issue,  the  words  con- 
fining the  gift  to  those  who  survive  him  are  necessary,  the  inten- 
tion being  to  exclude  the  application  of  the  33rd  section  of  the 
Wills  Act,  which  would  otherwise  apply,  as  the  gift  is  to  the  ohil- 
di'en  individually,  and  not  as  a  class  (see  above,  p.  42,  note).  In 
this  precedent  provision  is  made  for  the  issue  of  children  predeceas- 
ing the  testator  in  the  trusts  of  the  residue. 

(e)  A  bequest  may  be  validly  made  subject  to  a  condition  (as  in 
the  text)  that  the  legatee  do  not  marry  before  a  certain  age  with- 
out consent,  as  not  before  21  without  the  consent  of  guardians,  or 
not  before  25  without  the  consent  of  the  ti-ustees  (Scott  y.  Tyler,  2 
Bi-o.  0.  C.  431,  2  Dick.  712,  2  Lead.  Ca.  Eq.  5th  ed.  115;  StackpoU 
y.  Beaumont,  3  Yes.  89) ;  and  a  condition  that  the  legatee  should 
remain  unmarried  till  the  age  of  28  was  held  to  be  good,  and  not 
to  be  dispensed  with  by  her  marrying  before  that  age  with  the 
testator's  consent  {Yoimg  v.  Fwrse,  8  De  G.  M.  &  Q.  756).  Appro- 
bation subsequent  to  the  marriage  is  not  in  general  a  sufiicient 
compliance  with  a  condition  requiring  consent ;  see  2  Jarm.  Wills, 
3rd  ed.  p.  49 ;  and  see  further  on  this  subject,  id.  pp.  38,  eC  aej. ; 
2  Lead.  Oa.  Eq.  5th  ed.,  note  to  8coU  v.  Tyler,  pp.  183 — 185,  and 
192 — 198.  The  condition  should  in  general  be  confined,  as  in  the 
text,  to  a  marriage  after  the  testator's  death,  although  a  general 
condition  against  marriage  without  consent  of  guardians  or  trustees 
would  be  dispensed  with  by  a  marriage  in  the  testator's  lifetime 
with  his  previous  consent  or  subsequent  approbation.  It  is  to  be 
observed  that  under  a  gift  of  the  frame  of  that  in  the  text  a 
daughter  attaining  the  specified  age  would  take,  although  she  had 
previously  married  without  consent  If  this  is  not  intended,  some 
words  excluding  such  a  daughter  must  be  added. 
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ment)  (/),  such  legacy  to  a  daughter  of  mine  to  be  for  pbkckdbht  ii. 

her  separate  use,  independently  of  any  husband,  and  her  will  of  bbal 

receipt,  order,  or  direction  shall  be  a  suflScient  discharge  ^ksta  ™wwh 

for  the  same,  notwithstanding  her  coverture,  and  (as  to  trusts  for 

°  ^  ^      ,  WIDOW  AUD 

any  daughter  who  shall  be  a  married  woman)  notwith-    ohildsbx,  avo 
standing  that  she  may  also  be  under  the  age  of  twenty-        dbcxasvd 

one  years  (g).    I  bequeath  the  sum  of  £ to  each  of  __^]^^^_' 

the   six    children   of  my   late    brother  .   deceased,  S-  Bequest ofio- 

*'  ^  gacies  to  cnudren 

namely,  [names  of  legatees]  :    Provided  always  that  as  to  of  a  deceaaed 
each  of  the  said  children  of  my  said  late  brother  who,  directions  for 
being  a  son,  shall  be  under  the  age  of  twenty-one  years,  or,  ^^^g^f^  dE 
being  a  daughter,  shall  be  under  that  age  and  a  spinster  minors ; 

(/}  Ab  to  the  time  for  payment  of  and  interest  on  legacies,  and 
as  to  the  exception  allowing  interest  for  maintenance  to  an  infant 
child  of  the  testator,  see  supra,  p.  28,  note.  It  seems  proper  to 
exclude  this  right  expressly  (where  so  intended),  as  in  the  text. 
If  maintenanoe  is  intended,  it  should  not  be  left  to  implication, 
but  should  be  expressly  provided  for,  as  is  done  in  the  next 
bequest  to  the  children  of  the  testator's  brother. 

(g)  When  a  legacy  is  made  payable  to  a  woman  for  her  separate   As  to  enabling 
use  upon  her  marriage,  if  she  marry  under  21  there  is  no  one  who    a  married  legatee 
can  give  a  discharge  for  it,  as  she  is  precluded  by  her  infancy,  and    ^ F^f^J^^l-^^ 
her  husband  by  reason  of  the  separate  use.    To  obviate  this  incon-    minority. 
Tenience,  it  is  common  to  render  her  receipt,  when  she  marries,  a 
discharge  notwithstanding  her  infancy,  as  in  the  text.    It  has  been 
doubted  whether  the  disability  of  minority  can  be  effectually  dis- 
pensed with,  but  in  re  Cardross^  Settlement^  Weekly  N.,  1878,  p.  58, 
a  power  to  an  infant  feme  covert  to  consent  to  a  change  of  invest- 
ment was  upheld.    Power  is  sometimes  given  to  pay  an  infant's 
legacy   to  the  parent  or  guardian.    The  following  is  a  form  for 
the  purpose : — 

"And  I  HEREBY  empower  my  executors  to  pay  the  Power  to  pay 

legacies  hereinbefore  bequeathed  to  the  said  and  to  parent  or 

y  in  case  they  shall  respectively  be  under  the  age  of  8'^'^i*^- 


twenty-one  years,  to  their  father  or  guardian  or  guardians, 
whose  receipt  shall  be  a  suflScient  discharge  for  the  same, 
and  shall  exonerate  my  executors  from  all  responsibility 
with  respect  to  the  application  thereof." 

As  to  the  payment  of  a  legacy  bequeathed  to  an  infant  domi- 
ciled abroad,  see  jRe  Hellmann,  L.  B.  3  Eq.  363. 
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pRBCEDBHTii.  at  my  death,   his   or   her  legacy  aforesaid  shall  be  in- 

wiLL  OF  REAL  vostod  by  the  trustees  or  trustee  of  this  my  will  in  any  of 

MTATB^wiTH  ^^^  invcstments  in  which  my  residuary  estate  is  herein- 

TRUSTS  FOR  after  authorised  to  be  invested,  with  power  to  transpose 

WIDOW  AHD  ,  .  . 

CHILDREN,  AHD  tho  invostment  thereof  at  discretion.  And  I  direct  that 
DBOBASBD  ^  ^^  each  such  legatee,  until  he  or  she  shall  attain  the 
oHiLDRRy.       g^gg  ^f  twenty-one  years,  being  a  son,  or  attain  that  age 

9.  and  for  main-  or  marry  under  that  age  being  a  daughter,  all  or  any 
***"^ '  part  of  the  income  of  the  investments  representing  his  or 

her  legacy  may  be  applied  by  the  said  trustees  or  trustee 
at  their  or  his  discretion  for  or  towards  the  maintenance 
and  education  of  such  legatee,  or  paid  by  the  said  trustees 
or  trustee  to  his  or  her  mother, ,  or  guardian  or  guar- 
dians for  the  time  being,  for  that  purpose,  without  seeing 
to  the  application  thereof,  and  that  the  surplus  (if  any) 
of  such  income  shall  be  accumulated  by  the  said  trustees 
or  trustee  in  the  way  of  compound  interest  by  the  invest- 
ment thereof  and  of  the  resulting  income  thereof  in  manner 
aforesaid  as  an  addition  to  the  capital  of  such  legacy,  but  with 
power  to  apply  such  accumulations  in  any  subsequent  year 

10.  and  for  pay-  for  the  maintenance  or  education  of  such  legatee ;   AND 

ment  to  the  ,    . 

legatee  at  21,  UPON  the  legatee  attaining  the  age  of  twenty-one  years,  or, 

ter%pon  m^  being  a  daughter,  marrying  under  that  age,  the  invest- 

"^®-  ments  representing   his   or  her  legacy  and  the  income 

thereof,  and  any  accumulations  of  such  income,  shall  be 

11.  Legacies  transferred  and  paid  to  him  or  hqr.  But  if  such  legatee 
v^ted^toB^^  shall  die  under  the  age  of  twenty-one  years,  and,  being 
into  the  general  g^  dauffhter,  without  haviuff  been  married,  the  same  shall 

personal  estate.  .  . 

12.  Power  of  ad-  revert  to  and  sink  into  and  become  part  of  my  general 
vancement.  personal  estate.    Provided  always  and  I  declare  that  it 

shall  nevertheless  be  lawful  for  the  said  trustees  or  trus- 
tee at  any  time  or  times  to  apply  any  part  or  parts  or 
tlie  whole  of  the  legacy  or  investments  representing 
the  legacy  to  which  any  such  legatee  shall  be  entitled 
in  expectancy  as  aforesaid,  for  his  or  her  preferment, 
advancement,  or  benefit,  as  the  said  trustees  or  trustee 
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shall  think  fit.     Provided  also,  and  I  hereby  declare,  pruckdbnt  ii. 

that  notwithstanding  anything  hereinbefore  contained,  it  will  op  real 

shall  not  be  incumbent  on  the  said  trustees  or  trustee,  mtatk  with 

unless  they  or  he  shall  think  fit  to  do  so,  actually  to  raise  'lusrs  fob 

•'^                                                                                                                     .  WIDOW  AKD 

or  appropriate  any  of  the  said  legacies  lastly  hereinbefore  ohildrkh,  and 

given  until  the  same  shall  be  actually  payable,  but  inte-  dsojeasbd 

rest  on  the  amount  of  every  legacy  not  actually  raised^  at  qhildbbw. 

the  rate  of  £4  per  cent,  per  annum  shall  from  the  expira-  is.Direotionthat 

tion  of  one  year  after  my  death  be  payable  or  applicable,  Jega^ieB  need  not 

•^                         •/                          r  J                    rr               '  be  actually  raised 

as  the  income  of  the  investments  representing  the  legacy  or  appropriated 

would  have  been  payable  or  applicable  had  such  legacy 

been  actually  raised  and  invested.     I  bequeath  the  sum  14.  Bequest  of 

of  £    '      to  my  sisters, and ,  in  equal  shai-es,  but  ^^n  or  the 

in  case  either  of  them  shall  die  in  my  lifetime  then  the  whole  »"^i^o^^- 

ofsuchsum  to  the  survivor  of  them  (A).   And  to  my  servant,  15.  Legacy  to 

V       v    II  •!_     .                       .          X  x"L     a.'            r  servant  free  of 

,  in  case  she  shall  be  in  my  service  at  the  time  of  my  ^^^^^ 

death,  the  sum  of  £ ,  in  addition  to  any  wages  which 

may  then  be  owing  to  her  (t) ;    And  I  direct  that  the  last- 


(h)  If  the  legacy  were  given  simply  to  the  legatees  as  joint 
tenants,  and  one  died  in  the  lifetime  of  the  testator,  the  survivor 
would  take  the  whole  (see  1  Jarin.  Wills,  3rd  ed.  p.  316);  but  it 
is  better  to  express  the  intention  as  in  the  text. 

(t)  Subjoined  is  a  form  of  bequest  of  a  year's  salary  to  clerks  and  . 
a  year's  wages  to  servants : — 

"  I  GIVE  one  year's  salary  to  each  of  the  clerks  who  shall  licgacies  to 
!  be  employed  at  the  time  of  my  death  in  my  business  at  gervanta! 


,  and  who  shall  have  been  in  such  employment  for 

one  year  prior  to  my  death,  and  one  year's  wages  to  each 
of  the  domestic  servants  who  shall  be  living  with  me  in 

or  at at  the  time  of  my  death,  and  who  shall 

have  been  in  my  service  for  two  years  or  upwards,  every 
such  legacy  to  be  in  addition  to  what  may  be  owing  to 
the  respective  legatees  at  my  death.'* 

Yarious  questions  have  arisen  as  to  the  right  to  legacies  given  to  As  to  legacies  to 
servants.    A  bequest  to  servants  includes  those  only  who  are  in  Borvants. 
the  testator's  service  at  his  decease  (Jones  v.  Henley,  2  Ch.  £ep. 


mentioned  legacy  shall  be  paid  within  one  calendar  month 
after  my  death,  free  from  legacy  duty  (fc).     I  ALSO  BE- 


1G2,  in  wbich  the  bequest  being  to  eervants  genorallj,  service  at 
the  date  of  the  will  and  thenceforth  to  the  teetator'a  death,  vaa 
treated  ae  the  qualificatioD) ;  and  the  relation  of  master  and  servant 
tnuet  have  existed  (so  that  a  coachman  supplied  by  a  job-mckBter 
was  excluded,  he  being  the  job-maeter'a  servant,  ChUcot  v,  Bromley, 
12  Vea,  114) ;  and  the  employment  must  be  coutinuous  and  exclu- 
sive, not  occasional  {Totmtttnd  v.  Windham,  2  Vem,  o46;  Thrupii 
V.  Colleft,  26  Beav.  147).  Under  a  bequest  of  a  year's  wages  to 
each  servant  in  the  testator's  domatic  establishment,  it  was  held 
that  a  head  g&rdener,  living  out  of  the  house  and  not  dieted  by  the 
testator,  was  not  entitled,  importance  being  attached  to  the  cir- 
camstance  that  an  out-door  servant  on  board  wages  would  get 
much  more  under  a  bequest  of  a  year's  wnges  than  the  servants 
who  ore  unquestionably  within  the  scope  of  the  testator's  bounty 
{Ogle  V.  Morgan,  1  De  G,  M,  &  G.  359);  hut  under  bequests  to 
serrsnts  in  the  testator's  service  at  the  time  of  his  death,  a  form 
bailiff  {Bulling  v.  Ellice,  9  Jur,  936),  a  land  agent  and  house 
steward  {Arin«fr<mg  v,  Clavering,  27  Beav.  226),  end  head  and 
under  gardeners  not  living  on  the  premises  but  regularly  employed 
at  weekly  wages  {Thrupp  \.  Colktt,  ubi  supra),  have  been  held  to 
be  entitled.  Where  a  year's  wages  have  been  bequeathed  the 
bequest  has  been  considered  to  apply  only  to  servants  on  a  yearly 
hiring  {Sooih  v.  Bean,  1  Myl.  4  Kb.  660 ;  BUkLib^I  v.  Pennant, 
9  Haiv,  551).  Though  the  legacy  be  conditional  on  the  servant 
being  in  the  testator's  service  at  the  time  of  his  death,  a  temporary 
absence,  consistent  with  the  continuance  of  the  employm.ent,  will 
not  deprive  the  servant  of  the  legacy  {llerhei-t  t.  Itrid,  16  Yes.  481), 
but  where  the  servant  left  the  testator's  service  a  few  days  before 
his  death  {Rt  Serrw"  Ettate.  10  W.  E.  751 ;  6  Jur.  N.  S.  8S2  ;  31 
L,  J.  Ch.  519) ;  and  even  where  the  servant  had  been  wrongfully 
dismissed  {Darlav  v.  Edward*,  10  W.  E.  700 ;  9  Jur.  N.  8.  336),  it 
was  considered  that  the  right  to  the  legacy  was  lostL 

Legacies  to  servants  should  be  giren  in  addition  to  what  may  be 
owing  to  them  for  wages  or  otherwise,  so  as  beyond  question  to 
exclude  the  application  of  the  doctrine  of  satisfaction  of  debts  by 
legacies,  as  to  which  soe  Feachey,  Settlements,  pp.  S16,  et  seq. ; 
the  notes  Exparle  Pye,  2  Lead.  Cas.  Eq.,  jth  ed.,  pp.  381,  et  seq. ; 
and  Hayes  and  Jarm.  Cone.  Wills,  8th  ed..  p.  252,  note  .  On  the 
question  whether  the  doctrine  of  satisfaction  apphes  in  the  case  of 
alegacy  toa  servant,  Bee2EopBr,  Legacies,  ■Ith  ed.,  pp.  1033,  etseq. 

{k)  In  the  foUowing  form  the  direction  as  to  the  time  of  payment 
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QUEATM  the  following  legacies  (that  is  to  say)  to  L.  M.     rwtoEMVT  n. 
the   sum   of  £ ,  to   N.  O.   the   sum   of  £ ,  &c.     whlofkbal 

AND  PERSONAL 
ESTATS,  WITH 

TRUSTS  FOR 

WIDOW  AND 

is  confined  to  the  legacies  given  by  the  previous  part  of  the  will,     children,  and 
but  the  exemption  from  legacy  duty  extends  to  all  annuities  and         motased 
pecnniary  legacies  given  by  the  will  or  any  codicil : —  children. 

"  I  DIRECT  that  all  the  pecuniary  legacies  hereinbefore  cies.     ^^  ^^ 

hy  me  given  shall  be  paid  within  3  calendar  months  next  Direction  as  to 

after  my  decease,  and  that  the  legacy  duties  payable  upon  oHeg^d^f^d* 

all  the  annuities  and  pecuniary  legacies  given  by  this  my  for  payment  of 

will  or  any  codicil  hereto,  shall  be  paid  out  of  my  general  g^^^^estote. 
personal  estate." 


As  to  the  expressions  which  have  been  held  to  give  a  legacy  free  When  legacy  is 
from  duty,  see  1  Jarm.  Wills,  3rd  ed.,  p.  173,  note  (m).    A  direc-  ^^^^  ^^e  from 
tion  to  pay  legacies  without  deduction  {BarksdcUe  v.  QilHatt^  1     ^  ^* 
Swanst.  562 ;  and  see  Dawhins  v.  Tatham,  2  Sim.  492,  in  which  it 
was  attempted  unsuccessfully  to  disting^sh  the  case  of  an  annuity 
given  in  like  terms),  or  free  from  all  expense  {Oosden  v.  Dotterill, 
1  Myl.  &  Ee.  56),  will  exempt  the  legatee  from  the  payment  of 
duty.    So  when  the  bequest  was  made  '*  free  from  any  charge  or 
liability  in  respect  thereof*  {Warhrick  v.  Varleyy  30  Beav.  241). 
And  a  gift  of  a  clear  legacy  {Ford  v.  Bitxton,  1  Coll.  403),  or  of  a 
dear  annuity  {Haynes  v.  Haynes,  3  De  G.  M.  &  G.  590),  means 
clear  of  legacy  duty.     A  distinction  however  has  been  made 
between  a  gift  of  a  clear  annuity,  and  a  direction  to  invest  a 
sufficient  sum  to  raise  a  dear  annuity,  on  the  ground  that  in  the 
latter  case  the  word  '*  clear"  is  not  annexed  to  the  gift  of  the 
annuity,  but  merdy  ascertains  the  quantum  of  the  investment ;  so 
that  it  seems  that  not  only  when  the  income  of  the  investment  is 
given  to  persons  in  succession  who  might  be  liable  to  different 
rates  of  duty  (Sanders  v.  Kidddl,  7  Sim.  536 ;  Pridie  v.  Field,  19 
Beav.  497),  but  also  when  that  element  is  wanting  {Barika  v. 
BraUhwaiU,  32  L.  J.  Ch.  35 ;  10  W.  E.  612),  the  enjoyment  of  the 
income  will  not  be  duty  free  (but  see  In  re  Cole^s  Willy  L.  E.  8  Eq. 
271).   A  general  direction  that  all  legades  given  by  the  will  should 
be  paid  free  of  duty  would,  no  doubt,  if  there  were  no  indication  of 
a  contrary  intention,  include  annuities  (see  2  Jarm.  Wills,  p.  576) ; 
but  was  held  not  to  apply  to  the  proceeds  of  the  residuary  real 
estate  which  was  devised  (after  the  death  of  the  tenant  for  life),  in 
trust  for  sale  {White  v.  Lake,  L.  E.  6  Eq.  188).  ^^en  direction 

A  general  direction  in  a  will  for  payment  of  **  all  my  legacies  "   in  will  to  pay 


I  DEVISE  all  the  manors,  raeasuages,  lands,  teQements, 
hereditaments,  and  real  estate  of  every  tenure  (including 


17.  General  de- 
Tiae  of  real  estate 
in  trmt  for  wis. 

legacids  free  from 
duty,  will  applj 
to  legacies  giTen 
b;  codicil. 


Legacy  dut;  on 
iDoney  directed 
to  b«  Applied  in 
pajment  of 
debts,  and  on 
the  forgiTeneaa 
of  >  debt. 


Fund  iM  i.ii»- 
ment  of  lugacy 
duty  on  diitj- 
fme  legadtB. 


free  ^m  daty  will  extend  to  legacies  giren  by  oodicil  (fijme  t. 
Carrey,  2  Cro.  &  Mee.  603);  bat  not  a  directioD  in  Uie  will  for 
payment  of  the  duty  on  the  legaciee  "  Herein  given  "  {Earli/  r. 
Senbour,  2  Coll.  3M}.  Where  by  will  a  legacy  la  given  free  from 
duty,  and  by  codicil  a  new  legacy  ia  given  by  way  of  snbstitation 
for  that  given  by  the  will,  the  enbatituted  legacy  will  alao  be  pay- 
able free  from  dnty  (Cooper  v.  Day,  3  Met.  1S4  ;  EarlofShafUthury 
V.  Dake  of  Marlbcroiigh,  7  Sim.  237  ;  Johnttone  v.  Earl  of  Harrowhtj, 
1  De  G.  F.  &  J.  183;  Fishery.  Brierley,  30  Beav.  267;  Hawkins, 
Oonfitr.  Willfl,  p.  306),  the  principle  being,  that  "  flubatitnted  and 
added  legacies  shall  be  raised  out  of  the  same  fimd,  and  suliject  to 
the  same  condiUona  "  (2  Yes.  Jnn.  450) ;  bnt  fat  this  principle  to 
apply,  the  legtkcy  given  by  the  codicil  must  be  a  eubstitution,  not 
an  independent  and  aabstantive  bequest  (Chatt^t  v.  ToAng,  6 
Madd.  30,  2  Bass.  183 ;  Burrowt  y.  CoUrell,  3  Sim.  3Tfi,  in  which 
the  gift  in  the  codicil  was  of  a  clear  annuity,  bnt  the  force  of  tlint 
word  was  not  insisted  on).  A  compariaon  of  the  judgments  of  the 
Lord  Chancellor  Campbell  in  Johmtone  v.  Earl  of  Harrowhy  [ubi 
supra)  and  that  of  the  Yice-Chancellor  Wwjd  in  the  aame  case 
(reported  Johns.  427,  et  seq.),  will  illustrate  the  nioety  which  may 
attend  on  determining  whether  for  the  purpose  of  attracting;  the 
operation  of  the  principle  in  question  a  legacy  is  aubstitated  or 

As  to  legacy  duty  on  money  directed  to  be  applied  in  payment  of 
debts,  see  FoiUr  v.  £«/,  2  Scott,  438,  2  Bing.  N.  0.  269  (where  the 
debts  directed  to  be  paid  were  those  of  the  testatrix's  husband] ; 
Tumtr  V.  Martin,  1  De  Q.  M.  &  O.  429  (where  they  were  the  testa- 
tor's own  debts  barred  by  a  bankruptcy;)  but  see  WilliatMon  v. 
NayJor,  3  To.  &  Coll.  208.  When  a  testator  by  will  releases  a  debt, 
this  is  in  legal  operation  a  legacy  so  aa  to  carry  duty  {Atl.-Oen.  v. 
Holbrook,  3  To.  &  Jerv.  114,  12  Frioe,  407) ;  and,  aa  the  writer  is 
not  aware  that  the  legacy  conld  in  any  cam  be  valued  with  reference 
to  the  probabihty  of  payment,  it  might  happen  that  the  legacy  duty 
bore  B  considerable  proportioa  to  the  value  of  the  debt  released. 

The  duty  on  legacies,  given  trw  of  duty  is  ordinarily  to  be  paid 
out  of  the  general  personal  estate,  but  where  a  legacy  was  given 
free  of  duty  out  of  Oie  proceeds  of  real  estate,  it  was  held  tbat  the 
duty  was  an  increase  of  the  legacy,  and  ought  to  be  paid  out  of  the 
Btime  iMai  (Nofl v.  Lord  BfTiley,  TPrice,  241,inD.  P.  12Price,213). 
Where  a  moiely  of  the  residue  was  bequeathed  free  from  legacy  duty , 
it  was  held  that  the  duty  on  that  moiety  must  fall  on  the  other 
moiety  ( H'nrincA-  v.  Varley,  30  Beav.  241).     As  to  the  effect  of  the 
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chattels  real)  of  or  to  which  I  shall  at  my  death  be  seised, 
possessed,  or  entitled,  or  over  which  I  shall  at  my  death 

estate  being  insufficient  for  payment  of  the  duty,  see  Wilson  y. 
aieary,  L.  R  17  Eq.  419. 

The  (General  Stamp  Act  of  55  Geo.  3,  c.  184,  exempts  from  duty 
legacies  or  shares  of  residue  under  £20  in  amount  or  value,  or  which 
are  given  to  or  devolve  on  the  husband  or  wife  of  the  deceased,  or 
any  of  the  royal  family ;  and  also  l^aoies  exempted  from  duty  by 
39  Qeo.  3,  c.  73,  which  confers  this  exemption  on  hooks,  prints, 
pictures,  statues,  gems,  coins,  medals,  specimens  of  natural  history, 
or  other  specific  articles  bequeathed  to  or  in  trust  for  any  body  cor- 
porate or  endowed  school,  in  order  to  be  preserved,  and  not  for  the 
purposes  of  sale.    Under  the  Acts  relating  to  Ireland  (56  Geo.  3, 
c  56 ;  5  &  6  Yici  c  82,  s.  38)  there  is  an  express  exemption  from 
duty  in  Ireland  of  any  legacy  given  for  the  education  or  maintenance 
of  poor  children,  or  to  be  applied  in  support  of  any  charitable  insti- 
tution in  Ireland,  or  for  any  purpose  merely  charitable.    A  bequest 
to  Irish  charities  by  one  domiciled  in  England  will  be  liable  to  duty 
(see  AU,'Oen.  v.  Fitzgerald,  3  Drew,  610).  It  had  been  supposed  that 
in  the  converse  case  of  a  bequest  by  a  person  domiciled  in  Ireland 
to  English  charities  the  exemption  applied,  but  the  contrary  has  been 
decided inAU,'Oen.  v.  Hope, Ir.  Rep. ,  2  0.  L.  SdSyAtt.-Oen.  v. Ddaney^ 
Ir.  Bep.  10  C.  L.  104.    It  had  been  considered  a  matter  of  course  to 
pay  the  10  per  cent  duty  (as  on  a  legacy  to  a  stranger  in  blood)  on 
all  charitable  legacies,  but  in  Re  WiUcivson^  1  Gr.  Mee.  &  B.  142,  aff.  in 
Gam.  Scac.,  nom.  Att^-Oen.  v.  Nash,  1  Mee.  and  Wei.  237,  in  which 
the  trust  was  for  division  of  the  income  of  a  residue  by  the  executors 
among  poor  pious  persons,  old  or  infirm,  '*  in  ten  or  fifteen  pounds, 
as  they  see  fit,"  it  was  held  that  duty  was  not  chargeable  upon  the 
whole  of  the  residue,  but  that  if  any  one  recipient  by  being  selected 
more  than  once  received  more  than  £20,  the  duty  would  attach  on  the 
amount  so  received.    This  case,  however,  must  probably  be  consi- 
dered as  without  authority,  having  regard  to  the  later  cases  (which 
are  collected  in  Hanson  on  the  Acts,  3rd  ed.  pp.  202,  203) ;  and  all 
doubt  as  to  the  liability  to  duty  is  now  removed  by  the  Succession 
Duty  Act  (16  &  17  Vict.  c.  51,  s.  16),  enacting  that  when  property 
should  become  subject  to  a  trust  for  any  charitable  or  public  purpose 
under  any  past  or  future  disposition  which,  if  made  in  favour  of  an 
individual,  would  confer  on  him  a  succession,  duty  should  be  payable 
on  such  property  at  the  rate  of  10  per  cent. ;  so  that  such  a  bequest,  if 
not  chargeable  under  the  Legacy  Duty  Acts,  would  now  be  subject 
to  succession  duty  (see  Re  Parker,  4  Hurl.  &  Norm.  666).     In  Cullen 
V.  Att.'Oen,/or  Ireland,  L.  E.  1  Eng.  &  Ir.  Ap.  190,  the  testatrix  be- 
queathed her  residuary  estate  to  two  persons  in  terms  importing  an 
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pRKCBPEiTT  II.  iiave  a  general  power  of  appointment  or  disposition  by 
WILL  OF  EBAL  will  (exccpt  what  I  otherwise  dispose  of  by  this  my  will, 
KSTATB,  WITH  or  sluj  codicil  hereto)  (l),  Unto  and  to  the  use  of  my  said 
w^l^w  Ihd  wif^  a^^  *^®  s^d  E.  F.,  G.  H.,  and  J.  K.,  their  heirs,  exe- 
^"'!i!^""^/"^    enters,  and  administrators  respectively,  according  to  the 

tenure  thereof  respectively:  Upon  trust  that  they  my 
said  wife  and  the  said  K  R,  G.  H.,  and  J.  K,  or  the  sur- 
vivors or  survivor  of  them,  or  the  heirs,  executors,  or 
administrators  respectively  of  such  survivor,  shall  sell  the 
same  either  together  or  in  parcels,  and  either  by  public 
auction  or  private  contract,  and  may  make  any  stipulations 
as  to  title  or  evidence  or  commencement  of  title  or  other- 
wise, which  they  or  he  shall  think  fit,  and  may  buy  in  or 
rescind  or  vary  any  contract  for  sale,  and  resell,  without 
being  answerable  for  any  loss  occasioned  thereby,  and 
may  for  the  purposes  aforesaid,  or  any  of  them,  execute 


absolute  gift  for  their  own  benefit,  but  in  reality  upon  an  under- 
taking that  they  would  hold  the  property  for  certain  charitable 
purposes  in  Treland,  and  exemption  from  duty  was  therefore  claimed, 
on  the  ground  that  it  was  in  effect  a  charitable  legacy,  under  the 
5  &  6  Vict.  c.  82,  8.  38 ;  but  it  was  held,  that  in  determining  the 
liability  to  duty  the  will  alone  is  to  be  looked  at,  and  the  existence 
of  a  trust  dehors  the  will  cannot  be  regarded,  and  that  duty  was 
therefore  payable;  although  (as  was  suggested  by  Lord  Gran- 
worth,  0.)>  the  same  principle  might  (unless  the  case  is  altered 
by  the  Succession  Duty  Act),  entitle  a  testator  to  escape  payment 
of  any  legacy  duty,  or  nearly  so,  by  leaving  the  whole  of  his  pro- 
perty to  his  wife,  or  to  a  child,  although  really  intended  to  be  given 
to  strangers,  taking  a  binding  undertaking  from  the  legatee  to 
dispose  of  it  according  to  his  wishes. 

Beference  may  here  be  made  to  the  11th  section  of  i!he  Suc- 
cession Duty  Act,  giving  to  a  person  married  to  a  relation  of  the 
testator  or  predecessor  the  benefit  of  the  same  rate  of  legacy  or 
succession  duty  as  would  have  been  payable  by  his  or  her  wife  or 
husband. 

(Z)  As  to  the  operation  and  frame  of  a  general  devise,  see  supra, 
p.  30,  note.  The  devise  in  the  text  expressly  includes  leaseholds, 
but  there  can  be  no  doubt  that  they  would  in  this  case  pass  without 
express  mention,  having  regard  to  the  26th  section  of  the  Wills  Act. 
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and  do  all  such  assurances  and  things  as  they  or  he  shall  prbcidknt  n. 

think  fit.    And  I  declare^  that  any  of  the  said  premises  will  of  mal 

may  be  sold,  with  an  exception  or  reservation  of  all  or  botatkTwith 

any  mines,  quarries,  coals,  ore,  stone,  clay,  sand,  and  other  trusts  for 

•  •»  m         ■%  ■»••  •  WIDOW  AMD 

minerals  and  substances  (all  of  which  are  hereinafter  in-    children,  and 
duded  under  the  term  "  minerals  ")  in,  under,  or  upon  the 
same,  and  with  or  without  rights  and  powers  of  or  inci- 
dental to   the  searching  for,  working,  getting,  carrying  18.  Power  to  sell 
away,  and  disposing  of  the  said  minerals,  or  otherwise  in  minerals  sepa- 
relation  thereto,  as  to  the  said  trustees  or  trustee  for  the  "^   ^' 
time  being  may  seem  fit,  and  all  or  any  such  minerals 
may  be  sold  with  or  without  such  rights  or  powers  as 
aforesaid  separately  from  or  with  part  only  of  the  surface, 
and  in  either  case  without  prejudice  to  any  future  sale  of 
the  excepted  minerals,  or  (as  the  case  may  be)  the  undis- 
posed of  surface  or  other  lands ;   and   any  purchaser  or 
purchasers  may  be  required  to  enter  into  any  covenants^ 
or  submit  to  any  restrictions   of  any  description  ,  which 
the  said  trustees  or  trustee  may  consider  to  be  for  the 
general  benefit  of  the  property  or  otherwise  expedient  (n), 

(n]  As  to  this  danse  authorising  separate  sales  of  the  surface  and  As  to  the 
minerals,  see  ante,  Vol.  iii..  Settlements,  3rd  ed.,  pp.  678—580,  power  to  sell 
and  p.  1019,  note.     The  danse  in   the  text  follows  in  a  great  J^^^^j^pa. 
measure  the  language  of  the  Act  25  &  26  Vict.  c.  108,  but  instead  rateiy. 
of  asing  the  word  "  minerals  "  only,  is  co-extensiye  in  the  terms 
employed  with  the  power  to  grant  mining  leases  (see  infra).    It  is 
however  established  by  recent  oases  (see  BeU  v.  Wilson,  L.  R  1  Ch. 
Ap.  803;  Hext  v.    OiU,   L.   E.  7  Ch.  Ap.    699),  that  the  word 
" minerals'*  primiL  fade  indodes  every  substance  which  can  be  got 
from  underneath  the  surface  of  the  earth  for  the  purpose  of  profit, 
whether  obtainable  by  underground  or  only  by  surface  working, 
and  the  word  was  accordingly  in  the  former  case  held  to  indude 
freestone,  and  in  the  latter  china  day.    In  the  Settled  Estates  Act, 
1877,  40  &  41  Vict.  c.  18,  s.  19  (re-enacting  the  13th  section  of  the 
repealed  Act  of  1856,   authorising  sales  with  the  exception  of 
minerals,  &o.),  the  words  used  are  ''  any  earth,  coal,  stone,  or 
mineral."    As  to  the  utility  of  the  concluding  part  of  the  clause  in 
the  text,  giving  power  to  sell  subject  to  covenants  and  rostrictious, 
see  ante.  Vol.  iii.,  p.  680,  note  (v). 

VOL.   IV.  Q 


82  wiLLsr. 

pjiKCBDEKT  II.    J  BEQUEATH  all  the  money,  secnrities  for  money,  goods, 
WILL  OF  REAL     chattcls,  CFcdits,  and  personal  estate,  of  or  to  which  I  shall 

AND  PBE80NAL 

ESTATE,  WITH 

WIDOW  AHD  ^®  following  is  a  short  form  of  power  to  sell  the  surface  and 

GBiLDRBN,  AKD    mineralB  separately,  inoorporating  the  provisions  of  the  aboyo- 
M»u«  0'         mentioned  Act,  26  &  26  Vict.  c.  108. 

DKGBASED  •  /•      r 

CHILDREN.  "  And  I  DECLARE  that  any  sale  which  by  virtue  of  the 

i^^eioena  be-  -^ct  of  the  25th  and  26th  years  of  the  reign  of  her  present 

quest  of  personal  Majesty,  chapter  108,  intituled  *  An  Act  to  confirm  certain 

cDiiTersioii.  Sales,  Exchanges,  Partitions,  and   Enfranchisements,'  or 

Power  to  sell  any  Act  for  the  time  being  in  force  amending  or  extending 

surf  ftce  ftnd  o  v? 

minerals  sepa-      the  same,  might  be  made  of  the  land  or  minerals  sepa- 
rately by  refer-     lately  or  might  otherwise  be  made  with  the  sanction  of 

ence  to  the  Act  ./  o 

25  &  26  Vict.       the  Chancery  Division,  may  be  made  by  the  said  trustees 

^   ^  '  or  trustee  of  their  or  his  own  authority  and  without  any 

such  sanction  being  required." 

ilJ'^^holL^fOT""^      When  the  testator  is  possessed  of  copyholds,  the  admission  to 
gale.  which  involves  the  payment  of  fines  of  an  important  amount,  and 

he  intends  that  they  shall  be  sold,  they  should  be  devised  to  such 
uses  as  the  trustees  for  sale  shall  appoint,  instead  of  being  devised 
direct  to  the  trustees,  by  which  means  they  are  enabled,  if 
they  sell  in  sufficient  time  to  prevent  the  lord  seizing  quousque  for 
want  of  a  tenant,  to  convey  to  the  purchaser  by  appointment,  with- 
out the  expense  of  being  themselves  admitted  and  surrendering  to 
the  purchaser  (see  Olasa  v.  Richardson^  9  Hare,  698,  on  app.,  2  De 
G.  M.  &  G.  658  ;  Reg,  v.  WiUm,  3  B.  &  Sm.  201) ;  and  it  may  be 
also  expedient,  if  a  larger  fine  would  be  payable  on  the  admission 
of  several  trustees  than  in  the  case  of  one,  that  the  devise  in 
default  of  appointment  should  be  to  a  sole  trustee.  It  has  been 
determined  (Oarland  v.  Mead^  L.  E.  6  Q.  B.  441),  that  under  the 
3rd  section  of  the  Wills  Act  (supra,  p.  14),  the  legal  estate  in  devised 
copyholds  (as  was  the  case  under  the  old  law),  descends  to  the  cus- 
tomary heir  till  the  admittance  of  the  devisee,  so  that  in  that  case 
the  devisees  in  trust  were  held  entitled,  in  order  to  save  the  extra 
half  fine  which  would  have  been  payable  on  their  own  admittance,  to 
tender  the  heir  for  admittance,  and  that  the  lord,  though  he  was  not 
compellable  to  admit  the  heir  {Reg.  v.  Garland,  L.  B.  5  Q.  B.  269), 
was  debarred  from  seizing  for  want  of  a  tenant.  The  following  is 
a  form  of  devise  of  copyholds  for  sale  in  the  mode  above  suggested, 
which  if  adopted  should  be  inserted  in  the  precedent  in  the  text 
after  the  devise  of  the  real  estate  in  trust  for  sale.  In  that  case 
copyholds  should  be  excepted  out  of  the  general  devise  of  real 
estate.    The  exercise  of  the  power  of  appointment  is  restricted  to  a 
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at  my  death  be  possessed  or  entitled,  or  over  which  I  shall  pmcbdskt  n. 

at  my  death  have  a  general  power  of  appointment  or  willofsral 

disposition  by  will  (except  chattels  real  included  in  the  m^tb^im 

general  devise  hereinbefore  contained  of  my  real  estate,  trows  for 

°  •'  WIDOW  AND 

OHILDRIN,  AKJ) 

IS8UH  OF 
DIOSASBD 
CHILDREN. 


period  of  21  yean  from  the  testator's  death,  in  order  to  avoid  any 
question  of  its  invalidity  as  tending  to  a  peipetuity  :— 

"  I  DEVISE  all  the  copyhold  messuages,  lands,  tenements,  Devise  of  copy- 
and  hereditaments,  of  or  to  which  I  shall  at  my  death  be  ^°^^  ^^^  ^^^ 
possessed  or  entitled,  or  over  which  I  shall  at  my  death 
have  a  general  power  of  appointment  or   disposition  by 
will  (except  what  I  otherwise  dispose  of  by  this  my  will 
or  any  codicil  thereto),  To  SUCH  USES,  for  such  estates, 
and  in  such  manner  as  my  said  wife  and  the  said  E.  F., 
G.  H.,  and  J.  K.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall, 
within  twenty-one  years  from  my  death,  by  deed  appoint : 
And  in  default  of  and  until  any  such  appointment,  and 
so  far  as  no  such  appointment  shall  extend,  To  the  use 
of  my  said  wife  and  the  said  E.  F.,  G.  H.,  and  J.  K.,  their 
heirs  and  assigns,  according  to  the  custom  of  the  manor 
or  manors  of  which  the  same  may  be  respectively  holden, 
and  at  and  under  the  accustomed  rents,  fines,  heriots, 
suits;,  and  services ;  And  I  hereby  declare  that  the 
power  of  appointment  hereinbefore  given  to  my  said  wife 
and  the  said  £.  F.,  G.  H.,  and  J.  K.,  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administrators  of 
SQch  survivor,  over  the  said  copyhold  hereditaments,  and 
the  estate  hereinbefore  devised  to  them  their  heirs  and 
assigns  therein  in  default  of  appointment,  are  so  given 
and  devised.  To  THE  intent  that  they  my  said  wife  and 
the  said  E.  F.,  G.  H.,  and  J.  K.,  or  the  survivors  or  sur- 
vivor of  them,  or  the  heirs,  executors,  or  administrators, 
&s  the  case  may  be,  of  such  sm-vivor,  shall  sell  the  same 
copyhold  hereditaments  in  like  manner  and  with  the  like 
powers  in  relation  thereto  so  far  as  applicable  as  if  the 
same  had  been  included  in  the  general  devise  of  my  real 

estate  hereinbefore  contained." 
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20.  Trostsof 
produce  of  sale 
and  conversion  of 
real  and  per- 
8CDal  estate  for 
payment  of 
f  aneral  and 
testamentary 
expenses,  debts, 
and  legacies  ; 


and  except  what  else  I  otherwise  dispose  of  by  this  my 
will  or  any  codicil  hereto),  unto  my  said  wife  and  the 
said  K  F.,  O.  H.,  and  J.  K.,  their  executors  and  adminis- 
trators :  Upon  trust  that  they,  my  said  wife  and  the  said 
E.  F.,  O.  H.,  and  J.  K.,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
shall  call  in,  sell  and  convert  into  money  such  parts  thereof 
as  shall  not  consist  of  money  (o).    And  I  declare  that 


Power  to  allow 
time  for  pay- 
ment of  purchase 
monies. 


Power  for  testa- 
tor's sons  who 
are  trustees  to 
purchase. 


(o)  In  connection  with  the  trust  for  conversion  of  the  real  and 
personal  estate,  a  power  may  occasionally  be  usefully  given  to  the 
trustees  to  allow  time  for  payment  of  the  purchase  money,  as  in 
the  following  form.  The  power  usually  given  to  invest  the  sale 
monies  on  real  security  in  England,  would,  of  course,  enable  the 
trustees  to  permit  a  proper  proportion  of  the  purchase  money  of 
the  testator's  real  estate  in  England  to  remain  in  the  security  of  the 
estate  sold,  but  it  will  be  seen  that  the  power  in  this  form  is  much 
more  extensive : — 

"  And  I  FURTHER  DECLARE,  that  it  shall  be  lawful  for 
the  said  trustees  or  trustee  to  allow  such  time  for  the 
payment  of  the  purchase  monies  of  the  said  real  and 
personal  estate  hereinbefore  devised  and  bequeathed  in 
trust  for  sale,  or  any  part  thei*eof,  as  to  them  or  him  shall 
seem  expedient,  and  either  with  or  without  taking  security 
for  the  same,  and  to  arrange  for  the  payment  thereof  by 
instalments  or  otherwise." 

A  power  of  the  following  description,  enabling  the  testator's  sons 
or  other  relatives  to  become  purchasers  of  any  part  of  the  trust 
property  notwithstanding  their  being  trustees  (as  to  which  see 
Fox  V.  Mackreth,  2  Bro.  0.  0.  400,  1  Lead.  Oas.  Eq.  5th  ed.  p. 
123,  and  the  notes  thereto,  pp.  156,  et  seq.),  will  often  be  found 
usefuL 

"  And  I  HEREBY  declare  that  it  shall  be  lawful  for  my 
said  [sons]  and  ,  or  either  of  them,  notwith- 
standing their  being  trustees  of  this  my  will,  to  become 
the  purchasers  or  purchaser  of  any  part  or  parts  of  the 
real  and  personal  estate  hereinbefore  devised  and  be- 
queathed in  trust  for  sale,  at  any  public  sale  or  sales 
thereof,  or  by  private  contract,  provided  in  the  latter  case 
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my  said  wife  and  the  said  E.  F.,  G.  H.,  and  J.  K.,  and  the 
survivors  and  survivor  of  them,  and  the  heirs,  executors, 
or  administrators  respectively  of  such  survivor  shall,  out 
of  the  monies  to  arise  from  the  sale  of  the  said  real 
estate  hereinbefore  devised  in  trust  for  sale,  and  from  the 
calling  in  sale  and  conversion  into  money  of  such  parts  of 
the  said  personal  estate  lastly  hereinbefore  bequeathed  as 
shall  not  consist  of  money,  and  out  of  the  ready  money 
of  which  I  shall  be  possessed  at  my  death,  pay  my  funeral 
and  testamentary  expenses  and  debts,  and  the  legacies 
(other  than  specific  legacies)  bequeathed  by  this  my  will 
or  any  codicil  hereto,  and  the  legacy  duty  on  any  legacies 


PREOBDIRT  II. 

WILL  OF  RXIL 

AHD  PSBSONAL 

X8TATI,  WITH 

TRUSTS  FOR 

WIDOW  AJri> 

OHILDRXN,  ASD 

ISSUE  OF 

D1S0BA8BD 

CHILDRRN. 


the  sale  shall  be  conducted  on  behalf  of  my  estate  by 
the  trustees  or  trustee  other  than  my  son  or  sons  so  pur- 
chasmg,  or  shall  be  at  a  price  fixed  by  a  competent  per- 
son named  by  such  other  trustees  or  trustee." 

If  the  testator  is  possessed  of  undivided  shares,  the  following 
addition  may  usefolly  be  made  to  the  tmsts  and  powers  of  sale 
and  leaang,  its  appropriate  place  being  after  the  leasing  power : — 

"And  I  DECLARE  that  the  said  trustees  or  trustee  may  Provision  as  to 
execute  the  trusts  and  powers  of  sale  and  leasing  herein-  of  undivided 
before  contained,  or  any  of  them,  as  to  any  undivided  **^*™^ 
share  or  shares  to  which  I  may  be  entitled  at  my  decease 
of  any  real  or  leasehold  estates  or  hereditaments,  alone  or 
in  conjunction  with  the  persons  or  person  entitled  to  or 
having  power  in  that  behalf  over  the  other  share  or  shares 
thereof  at  an  entire  price  or  rent  for  the  hereditaments 
sold  or  demised,  and  generally  in  any  manner  and  form 
which  the  said  trustees  or  trustee  shall  think  fit,  and  may 
also  agree  to  the  apportionment  of  any  such  entire  price  or 
rent  and  the  expenses  of  any  such  sale  or  lease  in  such 
manner  as  they  or  he  may  think  proper." 

As  to  sales  by  trustees  in  conjunction  with  the  owners  of  the 
other  shares  or  interests,  see  Bede  v.  Oakes,  32  Beav.  555,  4  De 
0.  J.  &  S.  505 ;  Cavendish  v.  Cavendish,  L.  B.  10  Oh.  Ap.  319 ; 
Morris  v.  Debmham,  2  Ch.  D.  540;  /n  Be  Cooper,  4  Oh,  D.  802. 
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21.  And  for  in- 
TeBtment  of 
lesidue  in  the 
funds  or  on 
mortgage. 

22.  Trust  for 
payment  of  in- 
come to  testator's 
wife  during 
widowhood, 
subject  to  the 
obligation  of 
maintaining 
infant  children  ; 

23.  —and  after 
wife's  second 
marriage,  for 
payment  to  her 
of  the  income 
of  a  moiety. 


bequeathed  free  of  duty ;  And  shall  invest  the  residue 
of  the  same  monies  in  the  names  or  name  of  the  said 
trustees  or  trustee  in  any  of  the  public  stocks  or  funds  or 
government  securities  of  the  United  Kingdom  or  upon 
real  securities  in  England  or  Wales  (but  not  in  any  other 
mode  of  investment)  (p),  an4  may  vary  or  transpose  such 
investments  into  or  for  others  of  the  like  nature,  at  their, 
his,  or  her  discretion  ;  And  shall  pay  the  income  of  the 
said  residuary  monies,  and  of  the  stocks,  funds  and 
securities  representing  the  same,  to  my  said  wife  during 
her  widowhood,  subject  to  the  obligation  of  maintaining 
and  educating  such  of  my  children  as  being  sons  shall  be 
under  the  age  of  twenty-one  years,  and  being  daughters 
shall  be  under  that  age  and  spinsters,  but  without  liability 
to  account,  so  long  as  she  shall  duly  and  adequately  main* 
tain  and  educate  such  my  children  (q)  ;  And  IF  she,  my 
said  wife,  shall  marry  again  after  my  death,  the  said 
trustees  and  trustee  shall  thereafter  pay  the  income  of  one 
equal  moiety  (r)  of  the  same  trust  premises  to  my  said  wife 


Gift  to  wife  for 
maintenance  of 
herself  and 
children. 


{p)  For  more  extensiye  powers  of  investment,  see  snpra,  p.  34, 
and  note  (J)  thereto. 

{q)  As  to  the  operation  of  a  gift  to  a  wife  for  the  maintenance  of 
herself  and  her  children,  see  Carr  v.  Living,  28  Beav.  644, 33  Beav. 
474 ;  and  as  to  the  right  to  maintenance  after  quitting  the  family 
residence,  see  Staniland  v.  Stanilandt  34  Beav.  636 ;  WiUon  v.  Bell, 
L.  B.  4  Oh.  Ap.  581.  As  to  the  effect  of  snch  a  disposition  in  pre- 
venting the  wife  and  adult  children  entitled  in  remainder  from 
together  making  a  complete  title  to  the  shares  of  the  latter,  see 
Berry  v.  Briaiit,  2  Drew.  &  Sm.  1.  See  also  1  Jarm.  Wills,  3rd 
ed.,  368,  et  seq. 

(r)  It  is  not  uncommon  for  the  income  of  a  fractional  part  (as  for 
example  of  a  moiety)  of  the  residuary  estate  to  be  bequeathed  to 
the  testator's  wife.  Where  this  is  done  the  share  of  which  the 
income  is  so  bequeathed  is  appropriated,  and  no  difficulty  arises 
from  the  distribution  of  the  rest  of  the  estate.  Sometimes,  how- 
ever, instead  of  the  income  of  a  fractional  part  being  bequeathed 
to  the  wife,  the  provision  for  her  consists  of  a  fractional  part  of  the 
entire  income.    In  this  case  it  may  be  proper  to  provide  how  the 
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during  the  remainder  of  her  life  for  her  sole  and  separate  prbobpiwt  ii. 

use  and  without  power  of  anticipation.    And  I  declare,  will  otrs^l 

that  as  to  one  moiety  of  the  same  trust  premises,  as  from  kstatb,  with 

the  death  of  my  said  wife,  and  as  to  the  other  moiety  of  trusts  for 

•'                    .           '                                                                                •'  WIBOW  AND 
CHILDRBH,  AKD 

ISSUE  or 
eatiie  income  is  to  be  ascertained  for  the  purpose  of  division,  after  dsobased 
part  of  the  capital  has  been  distributed.    The  following   dause  is       oHiLPREy. 

intended  for  this  purpose : —  24.  Tnist  of 

capital  for  tcs- 

"  Provided  always  and  I  hereby  declare  that  if  it  taWs  children 
shall  become  requisite  or  proper  under  the  trusts  of  this  ^^^  ^^  * 
my  will  to  withdraw  from  my  residuary  estate,  at  any  attaining  21  or 
time  or  times  during  the  life  of  my  said  wife,  any  monies  consent, 
or  funds  on  account  of  the  portion  or  respective  portions  Provision  as  to 
of  any  child  or  children  of  mine  under  this  my  will,  then  ^^  hicoi^™^^^ 
from  and  after  the  withdrawal  of  any  such  monies  or  whereof  wife  is 
funds  the  same  shall,  for  the  purpose  of   computing  the  specified  share, 
amount  of  the  income  payable  to  my  said  wife  under  this  «^<».^p^  ^f  the 

*    •'  •'  capital  has  been 

my  will,  continue  to  form  part  of  the  calculated  amount  withdrawn, 
of  my   residuary  estate,  and   shall  (when  circumstances 
admit)  be  considered  for  the  purpose  of  such  computation 
as  producing  respectively  the  same  amount  of  yearly 
income  as  would  have  been  produced  by  the  same  monies 
or  funds  respectively  if  continuing  in  the  state  of  invest- 
ment in  which  the  same  respectively  were  immediately 
before  the  withdrawal  thereof  from  my  residuary  estate. 
And  I  ALSO  declare,  that  the  income  hereinbefore  pro-  Wife's  share  of 
vided  for  my  said  wife  shall  be  considered  as  between  the  ^^^bie 
shares  or  portions  of  my  respective  children  to  be  charge-  oqaaily  on  the 

I  ,      .  1  ^ .  .-t  J  •  1  children's 

able  in  equal  proportions  upon  the  respective  shares  or  portions. 
portions,  as  well  vested  as  presumptive  or  expectant,  of 
auch   children,  and   the  income  produced  therefrom  re- 
spectively.'' 

It  may  be  convenient,  when  the  provision  for  the  wife  is  of  this 
description,  to  enable  her  and  the  trostees  to  fix  prospectively  by 
agreement  the  amount  of  income  to  be  reoeived  by  her ;  but  the 
better  oonrse  will  generally  be,  when  the  wife  is  not  to  take  all  the 
income,  to  avoid  the  difficulty  indicated  by  giving  her  either  an 
annuity  or  (as  is  done  in  the  text  in  the  case  of  her  marrying 
again)  the  income  of  a  specified  share  of  the  estate^ 
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the  same  premises  as  from  the  death  or  future  marriage  of 
my  said  wife,  the  said  trustees  and  trustee  shall  stand 
possessed  thereof,  and  of  the  income  thereof  respectively, 
In  trust  for  all  and  every  my  children  and  chHd  Uving  at 
my  death  or  bom  in  due  time  afterwards,  who  being  sons 
or  a  son  attain  the  age  of  twenty-one  years,  or  being 
daughters  or  a  daughter  attain  that  age  or  marry  under 
that  age  with  the  consent  (if  marrying  after  my  death)  of 
her  or  their  respective  guardian  or  guardians,  and  if  more 
than  one  in  equal  shares.  [Clav^e  substituting  issue 
for  child  predeceasing  the  testator  leaving  issue,  supra, 
p,  42,  note;  Advcmcement  clause,  p.  43;  Maintenance 
clause,  p.  44  ;  Accumulation  clause,  ibid, ;  the  power  of 
advancement,  and  trust  for  maintenance,  Jkc,  applyi/ng 
to  tlie  share  of  '*any  child  or  remoter  descendant  of 
mine,"  i/n  "my  residuary  estate  " ;  {s)  Power  to  postpone 
sale  and  conversion  of  real  and  personal  estate,  and 
direction  as  to  intermediate  income,  supra,  p.  49  (^).] 


Direction  that 
contingent  and 
reversionary 
interests  Bhall 
not  be  Bold. 


Power  to  con- 
tinue mortgages 


(a)  An  ultimate  trust  providing  for  the  failure  of  the  prior  trusts 
is  not  inserted,  on  the  assumption  that  the  testator's  fEonily  is 
sufficiently  numerous  to  render  it  superfluous.  For  forms  of  ulti- 
mate trusts,  see  supra,  p.  45  and  p.  48,  note  («). 

(Q  The  following  form  specially  providesfor  the  retention  of  con- 
tingent and  reversionary  interests : — 

''And  I  HEEEBY  declare  that  the  said  trustees  or 
trustee  shall  not  (except  ip  cases  where  they  or  he  shall 
consider  that  the  capital  of  the  trust  estate  would  probably 
be  injured  by  deferring  the  sale)  sell  or  convert  into  money 
any  part  of  the  real  or  personal  estate  hereinbefore  devised 
and  bequeathed  in  trust  for  sale  and  conversion  which 
may  be  contingent  or  reversionary  until  the  same  shall 
have  actually  vested  and  fallen  into  possession." 

Where  the  testator's  property  is  invested  to  any  considerable  ex- 
tent on  mortgages,  the  following  power  to  continue  the  mortgages 
may  occasionaliy  be  useful : — 

"  And  I  ALSO  declare  that  any  mortgages  of  freehold. 
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Provided  always,  and  I  hereby  declare,  that  it  shall    pr»cbmht  m. 
he  lawful  for  the  said  trustees  or  trustee  to  demise,  &g.     will  op  rkal 

AND  PlBflONAL 

_-^ BSTATX,  WITH 

TBU8T8  FOR 

copyhold,  leasehold,  or  other  property  in  England  or  else-      widow  akd 
where  which  I  shall  hold  at  my  death  may,  in  the  discre-        issirx  op 
tion  of  the  said  trustees  or  trustee,  be  from  time  to  time       ^^^^^ 


continued  or  renewed  upon  such  terms  as  to  the  rate  of  ,  , , ,     . 

...T.  ,.  IIP  /•!     "®*^  ^'y  *'^® 

interest,  duration,  and  time  and  mode  of  repayment  of  the  testator, 
loan  and  in  all  other  respects  (whether  similar  to  or  dififer- 
ing  from  the  terms  of  the  loan  previously  to  such  its  con- 
tinuance or  renewal)  as  shall  be  approved  by  the  said 
trustees  or  trustee." 

A  power  to  the  trustees  to  raise  money  by  mortgage  of  any  part 
of  the  real  or  personal  estate,  for  payment  of  debts  or  the  other 
purposes  of  the  will,  is  sometimes  a  nsefiil  adjunct  to  the  power  to 
poetpone  conversion.    The  following  is  a  form  for  this  purpose : — 

"Provided  also,  and  I  declare,  that  it  shall  be  lawful  Power  for  the 
for  the  said  trustees  or  trustee  at  any  time  or  times,  by  money  by 
mortgage  or  charge  of  any  of  the  said  real  and  personal  mortgage, 
estate  and  premises  included  in  the  general  devise  and 
bequest  hereinbefore  contained,  to  raise  any  sum  or  sums 
of  money  which  they  or  he  shall  think  necessary  or  expe- 
dient for  the  payment  of  my  funeral  and  testamentary 
expenses,  debts,  and  legacies,  or  any  part  thereof,  or  for 
any  of  the  other  purposes  of  this  my  will,  or  the  execution 
of  any  of  the  trusts  and  powers  herein  contained,  and  any 
such  mortgage  or  charge  may  contain  such  powers  of  sale 
and  other  powers  and  provisions  as  the  said  trustees  or 
trustee  may  think  fit.      But  no  person  advancing  any  Mortgagees  not 
money  on  any  such  mortgage  or  charge  as  aforesaid  shall  *®  be  concerned 

—  ^11  1  ^o  Bee  uuiw  uie 

be  bound  or  concerned  to  see  that  the  money  proposed  to  money  is  wanted. 

be  ndsed  is  actually  wanted  for  the  purposes  aforesaid,  or 

otherwise  as  to  the  propriety  or  expediency  of  such  money 

being  raised.    And  I  further  declare  that  the  said  Declaration  of 

trustees  and  trustee  shall  stand  possessed  of  the  surplus  *™^*  ^*  surplus 

_   _  ,  monies  raised. 

(if  any)  of  the  monies  to  be  raised  by  any  such  mortgage 
or  charge  as  aforesaid  which  shall  remain  after  satisfying 
the  purposes  for  which  the  same  shall  have  been  raised 
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25.  Power  to 
grant  bailding 


26.  Power  to 
grant  mining 

lenaes. 


Pov;er  of  leasing  for  twenty-one  years,  supra,  p.  51.] 
And  A]<so  to  demise  all  or  any  part  of  the  same  premises 
to  any  person  or  persons  who  shall  improve  the  same  by 
erecting  or  building  thereon  any  new  house,  erection, 
or  building,  or  by  rebuilding,  repairing,  enlarging  or 
improving  any  house,  erection,  or  building  then  standing 
thereon,  or  shall  covenant  or  agree  so  to  do  within  two 
years  after  the  date  of  such  lease,  for  any  term  of  years 
not  exceeding  ninety- nine  years,  to  take  effect  in  pos- 
session or  within  six  calendar  months  after  the  ^ate  of 
the  lease,  so  as  there  be  reserved  on  every  such  lease  the 
best  yearly  rent  or  rents  that  can  be  reasonably  gotten 
without  taking  anything  in  the  nature  of  a  fine  or  premium, 
and  so  as  there  be  contained  in  every  such  lease  a  condition 
of  re-entry  for  non-payment  within  a  reasonable  time  to 
be  therein  specified  of  the  rent  or  rents  thereby  reserved ; 
and  so  as  the  lessee  or  lessees  do  execute  a  counterpart 
thereof,  and  do  thereby  covenant  for  the  due  payment  of 
the  rent  or  rents  thereby  reserved;  Provided  always, 
that  a  peppercorn  rent,  or  any  smaller  rent  than  the  rent 
to  be  ultimately  made  payable,  may  be  reserved  during 
all  or  any  part  of  the  first  five  years  of  any  such  term  as 
last  aforesaid  (u) ;  And  also  to  demise  all  or  any  of  the 
mines,  quarries,  coals,  ore,  stones,  clay,  sand,  and  other 
minerals  and   substances   (all  of  which   are  hereinafter 


Power  to  lay  out 
squares,  roods, 


upon  and  for  the  trusts  and  purposes  herein  declared 
concerning  the  residuary  monies  aforesaid,  and  as  if  such 
surplus  had  formed  part  of  the  same  residuaiy  monies." 

(tt)  Where  part  of  the  property  is  likely  to  become  available  as  a 
building  estate,  a  power  of  the  following  description  should  be 
added  as  an  almost  necessary  adjunct  of  the  power  to  grant 
building  leases : — 

"  And  also  to  allot,  lay  out,  construct,  or  make,  at  the 
expense  of  my  general  estate,  or  to  authorise  any  lessee  or 
lessees  to  allot,  lay  out,  construct,  or  make  in,  upon,  or 
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incladed  under  the  term  "  minerals  ")  in,  under,  or  upon 
the  Bame  premises,  either  with  or  without  any  messuages, 
buildings,  lands,  or  hereditaments  convenient  to  be  held 
with  the  same  respectively,  and  either  with  or  without 
the  surface  of  the  lands  in  or  under  which  the  same  or 
any  part  thereof  respectively  shall  be,  and  whether  the 
same  have  or  have  not  been  hitherto  opened  or  worked, 
for  any  term  of  years  not  exceeding  sixty  years,  absolute 
or  determinable  at  the  option  of  the  lessee  or  otherwise, 
to  take  effect  in  possession  or  within  six  calendar  months 
after  the  date  of  the  lease,  together  with  all  such  liberties, 
licenses,  powers,  and  privileges  for  searching  for,  working, 
getting,  washing,  smelting,  burning,  rendering  merchant- 
able, and  disposing  of  the  said  minerals,  as  to  the  said 
trustees  or  trustee  shall  seem  expedient,  so  as  there  be 
reserved  on  every  such  lease  the  best  rents,  tolls,  duties, 
royalties,  or  reservations  by  the  acre,  the  ton,  or  otherwise, 
that  can  be  reasonably  gotten  without  taking  anything  in 
the  nature  of  a  fine  or  premium,  and  so  as  there  be  con- 
tained in  every  such  lease  a  condition  of  re-entry  for  non- 
payment or  non-delivery  within  a  reasonable  time  to  be 
therein  specified  of  the  rents,  tolls,  duties,  royalties,  or 
reservations  thereby  reserved,  and  so  as  the  lessee  or 
lessees  do  execute  a  counterpart  thereof,  and  do  thereby 
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under  any  part  or  parts  of  the  said  hereditaments  and 
premises  in  any  manner  and  upon  any  terms  which  the 
said  trustees  or  trustee  shall  in  their  or  his  absolute  dis- 
cretion think  proper,  any  squares,  crescents,  gardens, 
pleasure-grounds,  or  other  open  spaces,  arcades  [churches, 
chapels,  schools,  markets],  streets,  public  or  private  roads, 
ways,  passages,  sewers,  drains,  watercourses,  reservoirs, 
water  and  gas  pipes  and  mains,  or  other  easements  or 
works  for  public  or  private  advantage  or  convenience 
which  the  said  trustees  or  trustee  shall  consider  calculated 
to  improve  or  augment  the  value  of  the  said  hereditaments 
or  any  part  thereof  as  a  building  property  or  otherwise." 


'•.-•^vi:-: -.--»•«*  j>  ^^  ^^.a^Uk^-s*. 
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covenant  for  the  due  payment  or  delivery  of  the  rents, 
tolls,  duties,  royalties,  or  reservations  thereby  reserved; 
Pbovided  always,  that  the  reservation  of  rents,  tolls, 
duties,  or  royalties,  the  amount  of  which  shall  vary  with 
or  according  to  the  acreage  worked,  or  the  minerals 
gotten,  shall  not  be  taken  to  be  in  the  nature  of  a  fine  or 
premium,  though  the  eflfect  of  such  reservation  may  even- 
tually J)e  disadvantageous  to  the  remainderman.  And  I 
FURTHER  declare  that  it  shall  be  lawful  for  the  said 
trustees  or  trustee  to  enter  into  preliminary  contracts  to 
grant  any  such  leases  as  hereinbefore  mentioned,  and  that 
any  of  the  terms  of  any  such  contracts  may  be  varied  in 
the  leases  granted  in  pursuance  thereof.  Provided 
ALWAYS,  that  in  case,  under  any  of  the  powers  of  leasing 
hereinbefore  contained,  any  lease  shall  be  granted  on  the 
surrender  or  expiration  of  a  former  lease  or  tenancy,  the 
value  of  the  lessee's  interest  under  such  surrendered  lease 
or  tenancy,  or  his  right  to  compensation  for  improvements 
or  otherwise  in  respect  of  any  such  expired  lease  or 
tenancy,  may  be  taken  into  account  in  fixing  the  terms  of 
the  new  lease,  and  no  lease  made  under  such  circum- 
stances shall,  by  reason  of  such  allowance,  be  considered 
as  made  otherwise  than  at  the  best  rent  within  the  mean- 
ing of  this  my  will  (w).  Provided  always,  and  I  declare, 


Power  of  leasing 
by  reference  to 
the  Settled 
Estates  Act, 
1877. 


{w)  The  following  is  a  short  form  of  a  general  power  to  grant 
leases  by  reference  to  the  Settled  Estates  Act,  1877  (see  ss.  4 — 10). 

"  Provided  always,  and  I  hereby  declare,  that  it  shall 
be  lawful  for  the  said  trustees  or  trustee  to  grant  any  such 
lease  of  all  or  any  of  the  real  and  leasehold  premises  here- 
inbefore devised  and  bequeathed  in  trust  for  sale,  and 
which  shall  for  the  time  being  remain  unsold,  or  of  any 
rights  or  privileges  over  or  affecting  all  or  any  of  the 
same  premises,  as  the  Chancery  Division,  by  virtue  of  the 
Settled  Estates  Act,  1877,  or  any  other  Act  for  the  time 
being  in  force  amending  or  extending  the  same,  is,  shall. 
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that  the  provision  hereby  made  for  my  said  wife  shall  be 
accepted  by  her  in  satisfaction  and  bar  of  the  dower  and 
freebench  (if  any)  to  which  by  the  common  law  or  by 
custom  she  might  be  entitled  in  or  out  of  the  freehold, 
copyhold,  or  customary  hereditaments  of  or  to  which  I 
have  been,  am,  or  shall  be  seised  or  entitled  (x).     [Power 

or  would  be  enabled  or  empowered  to  authorise,  subject 

only  to  such  provisions,  conditions,  and  restrictions  as  to 

the   nature  and  terms  of  the  lease  as  are  or  may  be 

required  by  the  said  Act  or  Acts,  and  as  would  have  to  be 

observed  if  the  lease  were  granted  under  the  authority  of 

the  Chancery  Division  as  aforesaid.  Except  nevebthe- 

LESS,  that,  upon  any  lease  of  any  earth,  coal,  stone,  or 

mineral,  it  shall  not  be  incumbent  on  the  said  trustees  or 

trustee  to  provide  for  the  setting  aside  and  investment  of, 

or  to  deprive  the  person  for  the  time  being  beneficially 

entitled  to  the  rents  and  profits  of  the  said  premises  under 

the  trusts  of  this  my  will,  of  the  benefit  of  any  portion  of 

the  -whole  rent  or  payment  reserved;  And  I  further 

declare  that  the  said  trustees  or  trustee  shall  have  power 

to   enter  into  preliminary  contracts  to  grant  any  such 

leases  as  aforesaid,  and  that  any  of  the  terms  of  such 

contracts  may  be  varied  in  the  leases." 

If  the  testator  has  copyholds  or  leaseholds,  the  following  proviso 
may  be  added  to  the  leasing  powers : — 

"  Provided  always,  and  I  declare,  that,  as  to  my  copy- 
hold hereditaments,  the  respective  powers  of  leasing  here- 
inbefore contained  shall  only  be  exerciseable  with  such 
license  of  the  lord  or  lords  of  the  manor  or  respective 
manors  of  which  the  same  are  holden  as  may  be  required 
by  the  custom.  And  that,  as  to  my  leasehold  hereditaments, 
the  same  respective  powers  shall  only  be  exerciseable 
subject  to  the  restrictions  and  provisions  contained  in  the 
respective  leases  under  which  the  same  are  holden." 

(x)  In  connection  with  the  dower  clause  in  the  text,  see  ante, 
YoL  m,,  Settlements,  p.  851,  note  (/),  and  the  references  therein. 
It  will  be  remembered  that  xmder  the  Dower  Act  (3  &  4  W.  4,  c. 
105),  the  wife  is  not  only  barred  of  her  dower  by  absolute  disposi- 
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for  trustees  to  determine  suhjecUmaiter  of  specific  he- 

quests^  apportion  fiindSy  and  settle  questions,  supra,  p. 

« 
tion  (s.  4),  or  express  declaration  (sa  6,  7),  bnt  the  devise  to  her  of 

any  land  ont  of  which  she  would  have  been  dowable,  or  any  estate  or 
interest  therein,  will  take  effect  as  a  general  bar  of  dower  (s.  9).  A 
general  devise  of  real  estate  will  operate  as  a  bar  under  s.  4  of  the 
Act,  and  a  gift  to  the  widow  of  an  annuity  out  of  the  income  of  the 
proceeds  of  the  real  and  personal  estate  which  is  devised  and  be- 
queathed in  trust  for  conversion  will  so  operate  under  s.  0  {Lacey 
V.  HiU,  L.  B.  19  Eq.  346).    As  to  copyholds,  although  they  are  not 
within  the  Dower  Act  {Powdrdl  v.  Jones,  2  Sm.  &  Gif.  407  ;  Smith 
V.  Adarm,  5  De  G.  M.  &  Or.  712),  it  has  been  decided  that  the 
wife's  right  to  freebench  will,  under  the  3rd  section  of  the  Wills 
Act  (supra,  p.  14),  be  defeated  by  the  husband's  devise  (Laeey  v.  BilU 
ubi  supra),  and  this  decision  seems  not  to  be  confined  to  cases  in 
which  under  the  old  law  it  would  have  been  defeated  by  a  surrender 
to  the  use  of  the  vnll,  or  a  devise  in  which  such  a  surrender  was 
supplied  by  the  Act  65  Geo.  IIL,  c.  192,  but  to  be  of  general  appli- 
cation ;  see,  however,  PowdreU  v.  Jones,  ubi  supra  (where  by  tho 
custom  the  wife's  freebench  was  not  defeasible  by  the  husband's 
surrender),  and  Thompson  v.  Burra,  L.  B.  16  Eq.  592  (where  the 
customs  of  the  manors  in  this  respect  are  not  stated),  in  both  of 
which  cases  it  appears  to  have  been  assumed  that  the  wife's  title  was 
not  affected  by  the  devise.    As  to  what  is  sufficient  in  the  absence  of 
an  express  declaration  to  put  the  widow  to  her  election  (in  cases 
governed  by  the  old  law),  between  her  dower  and  a  gift  made  to 
her  by  her  husband's  will,  see  the  notes  to  Streatfield  v.  Streatfidd, 
1  Lead.  Ga.  Eq.,  5th  ed.,  pp.  394  et  seq.,  the  general  result  of  the 
cases  as  to  implied  intention  being  that  "the  instrument  must 
contain  some  provision  inconsistent  with  the  assertion  of  a  right  to 
demand  a  third  of  the  lands,  to  be  set  out  by  metes  and  bounds  " 
(per  Lord  Redesdcde  in  Birmingham  v.  Kirvxm,  2  S.  &  L.,  452). 
The  right  of  claiming  dower  against  the  will  was,  in  Sopwith  v. 
Maughan,  30  Beav.  235,  allowed  to  be  exercised  by  the  widow  16 
years  after  the  testator's  death,  she  having  in  the  meantime  enjoyed 
the  alternative  testamentary  provision,  but  ix^  ignorance  of  her  right 
to  dower.    See  also  Fytche  v.  Fytche,  L.  B.  7  Eq.  494.     As  to 
the  priority  of  legacies  in  lieu  of  dower,  see  3  &  4  W.  4,  c.  105, 
s.  12 ;  Siahlschmidt  v.  Lett,  1  Sm.  &  Gif.  421,  and  the  cases  there 
cited ;  Roper  v.  Roper,  3  Oh.  D.  714.   Where  the  testator  is  possessed 
of  copyholds,  the  insertion  of  the  clause  in  the  text  seems  proper  in 
the  present  state  of  the  authorities,  but  as  to  freeholds  it  is  of 
course  only  necessary  in  cases  in  which  the  wife  is  dowable  under  the 
old  law,  as  under  the  Dower  Act  the  husband's  disposition  is  of 
itself  effectuaL 
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54 ;  clause  suppleTnental  to  datiUory  provisuyna  as  to  pr«o«i>bht  u. 
appointment  of  and  indem/nity  to  trustees,  p.  55 ;  de-  will  op  rial 
clara/tion  6W  to  devolution  of  trustees^  powers,  ib. ;  devise  ^tat^ihtii^ 
of  trust  amd  Tnortgage  estates,  p.  58].  And  I  hereby  *»''""  ^^ 
appoint  my  said  wife^  aad  the  said  E.  F.,  G.  H.,  and  J.  E.,  childbbh,  axd 
executors  of  this  my  wilL    And  I  bequeath  to  each  of      dboiasbd 

my  said  executors  and  trustees  (other  than  my  said  wife)       childbm. ^ 

who  shall  prove  my  will  and  accept  the  trusts. thereof  ^^j^^^f^^^ 
the  sum  of  £ (y).    And  (in  addition  to  or  extension  enters. 

81.  Legacies  to 
'  executors  and 

(y)  Where  legacies  are  given  to  persons  in  the  character  of  exe-  '^""*®^ 
cuton,  they  are  considered  to  he  given  on   condition  that  the  ^^'  Power  for 
legatees  dothe  themselves  with  that  character  (Williams'  Executors,  ^^^  ^p  p,^^ 
part  ill.,  hook  iiL,  chap,  ii.,  s.  6,  7th  ed.  pp.  1280,  et  seq. ;  and  see  nerahip  bu&iness. 
Hawkins,  Oonstr.  Wills,  pp.  309,  etseq.).  This  doctrine  gives  rise  to  Legacies  to 
the  questions  nnder  what  circnmstances  legacies  are  considered  to  executors. 
he  given  to  persons  in  the  character  of  executors,  and  what  is  a 
sufficient  assiimption  of  the  character. 

The  presomption  is  that  a  legacy  to  a  person  appointed  executor  Presumption 
is  given  to  him  in  that  character,  so  that  where  two  persons  were  *****  *  \e^j  to 
appointed  executors,  and  legacies  were  given  to  them  and  others,  g^^^  ^  }^^  ^^^ 
it  was  held  that  the  executors  having  renounced,  were  not  en-  that  character. 
titled  to  their  legacies  {Calvert  y.  Sebhon,  4  Beav.  222 ;  and  see  the 
cases  collected  in  the  reporter's  note,  at  p.  223 ;  Sltmey  v.  Watney, 
L.  B.  2  £q.  418) ;  and  of  course  the  case  is  stronger  when  the 
hequeet  is  to  executors  eo  nomine,  ^or  is  given  to  them  for  their 
trouhle.    On  the  other  hand,  the  presumption  is  repelled,  and  the 
l^;acy  will  he  a  personal  legacy  when  it  is  given  in  token  of 
respect  (Burgeae  v.  Burgess,  1  Coll.  367),  or  as  a  rememhrance 
(BtM  V.  Tdverton,  L.  R  13  Eq.  131) ;  and  where  an  executor  was 
described  as  the  testator's  Mend  and  partner,  and  took  much 
larger  benefits  nnder  the  will  than  the  other  executors,  it  was  held 
that  tiie  legacy  was  not  annexed  to  the  office  {Cockerell  v.  Barber, 

2  Buss.  585 ;  and  see  TFt;<2M  V.  2>aviM,  1  Sm.  &CKf.475;  BeDenby, 

3  De  G.  F.  &  J.  350).  The  presumption  that  the  gift  was  to 
the  executor  in  that  character  was  held  to  be  rebutted  by  the  in- 
equality of  the  subject  matter  of  the  gifts  to  the  two  executors 
{Jewie  V.  Lawrence,  L.  B.  8  £q.  345),  and  by  the  fact  that  the 
legacy  was  not  payable  till  after  the  death  of  the  tenant  for  life 
{In  re  Beeve'e  irveta,  4  Ch.  D.  841).  The  rule  has  been  held 
to  be  inapplicable  to  a  bequest  of  residue  {OriJUhs  v.  Ptuen,  11 
Sim.  202 ;  Chrietian  v.  Devereux,  12  Sim.  264 ;  see  the  observations 
on  those  two  cases,   2  ColL  202);  and  in  a  case  in  which  the 
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What  will  be  a 
sufficient  aa- 
Bumption  of  the 
executorship. 


of  the  powers  by  law  given  to  executors)  I  AUTHORISE  and 
empower  the  acting  executors  or  executor  for  the  time 


legatee  was  described  as  the  testator's  cousin  {Dix  y.  Beed,  1  Sim. 
&  Stu.  237),  and  in  another  case  in  which  he  was  described  as  the 
testator's  brother  (Compton  y.  Bhxham,  2  Ck>ll.  201),  he  was  held 
to  be  entitled,  though  he  did  not  proye.  In  Williams'  Executors, 
7th  ed.,  p.  1284,  note(^),  it  is  said  that  ''Lord  Alyanley,  in  Beedr, 
Devaynes^  2  Cox,  285,  said  that  he  thought  a  child  who  had  a  portion 
left  him  by  will  in  which  he  was  appointed  executor,  could  not  take 
the  portion  unless  he  acted  as  executor.  But  this  may  be  considered 
inconsistent  with  the  more  recent  authorities.'*  Surely,  howeyer, 
this  is  greatly  underrating  the  objection  to  the  doctrine  referred 
to.  In  the  case  of  a  will,  making  a  proyision  for  the  widow  and 
children  of  the  testator,  and  also  appointing  them  executors,  it 
would  be  obyiously  unreasonable  to  connect  liie  bequest  with  the 
office  instead  of  the  relationship.  If  there  were  any  foundation 
for  that  yiew,  eyery  will  appointing  the  widow  or  children  executors 
should  expressly  proyide  that  they  should  not  lose  their  legacies 
by  not  acting,  but  such  a  clause  is  neyer  introduced  into  wills, 
nor  in  practice  is  the  title  of  the  widow  and  children  eyer  treated 
as  contingent  on  their  preying.  There  can  be  no  question  that 
bequests  coming  within  the  testamentary  scheme  of  family  pro- 
yision are  personal  legacies,  and  not  annexed  to  the  office  of  exe« 
cutor,  though  some  of  the  legatees  may  be  appointed  to  that  office. 

As  to  what  will  be  a  sufficient  assumption  of  the  executorship  to 
satisfy  the  rule,  it  ia  enough  to  proye  the  will  with  a  bond  fide  in- 
tention of  acting ;  and  in  a  case  in  which  the  executor  performed 
executorial  acts  but  died  without  preying,  he  was  held  to  be 
entitled  {Harrison  y.  Rowley,  4  Yes.  212 ;  LewU  y.  MattliewB,  L.  B. 
8  £q.  277) ;  but  where  the  executor  was  disabled  by  illness  and 
infirmity  from  eyer  acting  or  preying,  the  legacy  was  held  not  to 
be  payable  {Hanhwry  y.  Spooner,  3  Beay.  630 ;  Be  Hawkins,  33  Beay. 
570).  An  executor  who  has  renounced  cannot  now  retract  his 
renunciation  (20  &  21  Vict.  c.  77,  s.  79) ;  but  before  that  Act  it 
was  held  that  he  could,  by  doing  so,  and  preying  the  will,  entitle 
himself  to  Ids  legacy  (Angermann  y.  Ford,  29  Beay.  349).  An 
annuity  giyen  to  a  trustee  so  long  as  he  should  continue  to  execute 
the  office  was  held  to  haye  determined  on  the  cesser  of  the  actiye 
trusts  by  a  person  becoming  absolutely  entitled  {Htdl  y.  Christian, 
L.  B.  17  Eq.  546) ;  but  an  annuity  giyen  to  an  executor  for  his 
trouble  till  a  final  settlement  should  be  made  of  the  testator's 
affairs  was  held  not  necessarily  to  cease  on  the  institution  of  a  suit 
for  administration  {Baker  y.  Martin,  8  Sim.  25). 

From  the  aboye  obseryations  it  will  be  inferred  that  when  a 
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being  of  this  my  will,  to  make  any  arrangements  which  to 
them,  him,  or  her  shall  seem  fitting  and  reasonable  for 
the  settlement  and  adjustment  with  my  surviving  partner 
or  partners,  of  all  my  rights  and  liabilities  in  respect  of 
the  business  in  which  I  am  at  present  a  partner,  or  any 
other  business  in  which  I  may  be  engaged  as  a  partner 
at  the  time  of  my  death,  with  full  power  to  accept  an 
agreed  or  estimated  sum  as  the  value  of  my  share  and 
interest  in  such  partnership  business  or  otherwise  to  agree 
at  an  estimated  sum  every  or  any  claim  in  favour  of 
or  against  my  estate  in  respect  of  any  such  business,  and 
to  make  any  arrangements  for  giving  time  to  my  surviving 
partner  or  partners,  and  for  accepting  payment  from  him 
or  them  by  such  instalments  as  may  be  thought  proper, 
and  generally  to  act  in  the  premises  in  such  manner  as 
the  persons  or  person  exercising  the  present  power  shall 
think  proper,  without  being  liable  for  any  loss  which  may 
be  occasioned  thereby.  And  I  declare  that  the  present 
power  may  be  exercised  either  in  connection  with,  or  in- 
dependently of  any  provision  for  similar  objects  contained 
in  any  deed  or  articles  regulating  any  partnership  in 
which  I  may  be  engaged  at  my  death  (z),  [^Appointment 
of  guardians,  p,  62].    In  witness,  &c. 
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legacy  to  one  appointed  executor  is  intended  to  be  personal,  and 
not  to  be  contingent  on  his  proving  the  will,  that  intention  should 
be  explicitly  stated ;  and  on  the  other  hand,  that  when  a  legacy  is 
given  to  an  executor  in  that  capacity,  it  will  be  well  to  define  what 
shall  be  a  snificient  assumption  of  the  executorship,  as  is  done  in 
the  text  by  the  bequest  being  to  each  of  the  executors  who  shall 
prove  the  wUl.  So  also,  where  a  legacy  is  given  to  a  trustee  as 
such,  it  should  be  expressed  to  be  conditional  on  his  accepting  the 
trost,  as  in  the  text. 

(z)  This  clause  appears  a  proper  one  to  insert  when  the  testator 
is  engaged  in  business  in  partnership,  though  it  may  be  that  some 
of  the  powers  expressly  given  by  it  are  conferred  by  the  Act  23  & 
24  Vict.  c.  145,  8.  30  (supra,  p.  62,  note).  Other  foims  of  clauses 
enabling  partnership  businesses  to  be  carried  on  for  the  benefit  of 
the  estate,  and  conferring  various  other  powers,  will  be  found 
infra. 
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VARIOUS  BPBOIFIO 

DBTI8I8  OP  RIAL 

BSTATl,    A!TD 

BIQUBSTS  OF 

LB0ACIB8  AND 

ARBUITIBS. 


IIL 

WILL  of  REAL  and  personal  estate,  providing  for 
testator's  wife  by  annuity.  Specific  devises  of 
FREEHOLDS  and  COPYHOLDS,  including  one  to  a 
niece  for  her  separate  use.  Bequests  of  ready 
MONEY,  and  letters  and  papers.  Bequest  of  a 
legacy  in  trust /or  a  niece  and  Iter  issue.  Con- 
firmation of  wife's  property.  Bequest  of  ANNum  ES 
IMMEDIATE  and  DEFERRED,  with  OPTION  to  One  an- 
nuitant to  take  a  gross  sum  in  lieu.    Bequest  of 

DEFERRED  LEGACIES.      FORGIVENESS  of  a  DEBT.      Be- 

quest  of  another  debt  for  the  benefit  of  the  debtor 
and  his  issue.  Trusts  to  provide  for  the  annui- 
ties, and  to  provide  a  residence  for  the  testator's 
WIFE,  and  to  pay  legacies  fvith  interest  to 
children  to  vest  at  specified  times.  Trusts  of 
residue  for  children  in  certain  events,  with 
TRUSTS  over  for  other  children.  J  Provisions  for 
investment,  &c.,  of  legacies  during  a  suspense  of 

VESTING. 


1.  Revocation  of 
prior  wills. 

2.  Specific  devise 
of  freeholds  to  a 
son  absolutely. 


3.  Specific  devise 
of  copyholds  to 
two  other  sons 
as  tenants  in 
common. 


I,  A.  B.  of  &c.,  hereby  revoke  all  wills,  codicils,  and 
other  testamentary  dispositions  heretofore  made  by  me, 
and  declare  this  to  be  my  last  wilL    I  devise  my  freehold 

land,   messuages,   and  buildings   called  ,   situate  at 

,  in  the  parish  of and  county  of ,  and  all 

other  my  real  estate  situate  in  the  same  parish,  with  the 
rights,  easements,  and  appurtenances  thereof  respectively, 
unto  and  to  the  use  of  my  son  D.  B.,  his  heirs  and  assigns  for 
ever.  I  devise  all  my  copyhold  or  customary  messuages, 
lands,  tenements,  and  hereditaments,  situate,  &c.,  held  of 

the  manor  of [to  which  I  was  admitted  at  a  court 

held  for  the  said  manor  on  the  day  of ],  with 
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the  appurtenances  thereof  respectively,  unto  and  to  the  PMCBnEHi  m. 

use  of  my  sons  E.  B.  and  F.  B.,  their  heirs  and  assigns*  will  oohtatwing 

iQ  equal  shares  as  tenants  in  common.     I  devise  all  my  ^^yiggg  o™b"l 

houses  and  lands  situate  at  ,  with  their  appurte-     kstatb,  ahd 

*^*^  BEQUESTS  OF 

nances,  to  the   use  of  such  persons  or  person,  for  such     lboacibs  ahd 


ANNUITIES. 


4.  Devise  of 


estates  or  estate,  for  such  purposes,  and  in  such  manner 

as  my  niece  shall,  whether  covert  or  sole,  by  any  ^jjjjf ^  ^^^ 

deed  or  deeds,  with  or  without  power  of  revocation  and  new  to  a  niece  for  her 
appointment,  or  by  will  or  codicil,  appoint ;  And  in  default  absolutely. 
of  such  appointment,  and  so  far  as  no  such  appointment 

shall  extend,  to  the  use  of  my  said  niece ,  her  heirs 

and  assigns,  for  her  separate  use,  independently  of  any 
husband,  and  of  his  debts,  control,  and  engagements,  and 
so  that  during  any  coverture  she  shall  have  absolute 
power  to  dispose  of  and  deal  with  the  same  premises  as  if 
she  were  sole  and  unmarried  (a).  [Bequest  to  testator's 
wife  of  furniture,  dec,  supra,  p.  26,  and  pecuniary 
legacy,  p.  28.1     I  also  bequeath  to  my  said  wife  all  the  5.  Bequest  of 

.  ,  ready  money  to 

ready  money  which  at  the  time  of  my  death  shall  be  m  wife. 

my  house  or  standing  to  the  credit  of  my  current  account 

at  my  bankers  (b).     I  bequeath  all  letters,  manuscripts,  ^-  Bequest  of 

'f  ^  ^  '  r     '  manuscnpts  and 

papers  to  a  son. 


(a)  It  is  now  settled  that  a  married  woman  has  the  same  power  As  to  devise  of 
of  disposing  of  the  equitable  interest  in  real  estate  settled  to  her  "^  ?^*®  ^  * 
separate  use,  to  the  extent  of  the  interest  so  settled,  as  if  she  were  {^^  y^^^  separate 
a  feme  sole ;    see  ante,  YoL  iii.  p.  101,  note.       And  it  is  also  use. 
settled  that  in  default  of  any  disposition  by  the  wife,  the  husband 
is  entitled  to  an  estate  by  the  curtesy  in  a  fee  simple  estate  so 
settled ;  see  ib.,  Cooper  v.  Macdonald,  7  Ch.  D.  288.    In  order  to 
secure  to  a  married  woman  the  utmost  freedom  of  disposition,  a 
power  of  appointment  operating  under  the  Statute  of  Uses  should 
be  given  to  her  as  in  the  text,  so  as  to  enable  her  to  pass  the  legal 
estate  without  a  deed  acknowledged.    In  the  case  of  copyholds  or 
leaseholds,  the  devise  should  be  to  a  trustee,  in  trust  for  the  mar- 
ried woman  for  her  separate  use.      For  a  form  of  devise  to  a 
married  woman  restraining  her  from  anticipation,  see  the  next 
Precedent 

{b)  Under  a  bequest  of  "  ready  money,"  money  at  the  testator's  As  to  bequest  of 

2  ready  money. 


account  books,  journals, memoranda,  and  papers  belonging 
to  me  at  my  death  (other  than  deeds  and  documents  of 
title  and  securities  for  money,  and  the  account  books, 
papers,  and  dociimentM  belonging  or  relating  to  my  busi- 
ness) to  my  said  son  D.  B.,  subject  to  the  right  of  my 
executors  and  trustees  to  retain  any  such  accounts  and 
documents  to  enable  them  to  execute  this  my  will  or  the 
trusts  thereof  for  such  time  as  they  may  think  fit.  I  be- 
queath the  sum  of  £ unto   my  friends   E.  F.,    of 

&c.,  G.  H.,  of  &e.,  and  J.  K.,  of  &c. ,  their  executors,  ad- 
ministrators, and  assigns,  upon  trust  that  the  said  E.  F., 
G.  H.,  and  J.  K.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall  in- 
vest the  same  in  the  names  or  name  of  them  or  him  the 
said  trustees  or  trustee  for  the  time  being  in  [i7ivestment8 


bankers  wiU  pass  {Parker  v.  Marchant,  1  T.  &  0.  C.  C.  290,  on 
&pp.  1  Phil.  3oli ;  Be  PmoelVt  Trust,  Johns.  49) ;  tltough  not  of 
course  if  the  bequest  is  of  money  in  the  house,  eee  ae  to  the  effect 
of  words  of  locality,  supra,  p.  27,  note.  And  a  bequest  of  all  the 
teatatoi's  monies  has  been  he]d  to  pass  moniee  standing  lA  his 
credit  at  hia  bankers  on  a  deposit  account,  as  well  aa  the  balance 
on  his  acconnt  current  (Manning  v.  Furcell,  7  De  G.  M.  &  G.  55), 
and  monies  of  which  the  testator  might  at  his  death  have  clumed 
immediate  payment,  such  as  debts  due  to  him  {Langdale  v.  Whit- 
fidd,  4  K.  &  J.  42(1;  OgltY.  Knipe.h.  R.  8  Ch.  Ap.  434);  or  the 
arrears  of  an  annuity  [Collins  t.  Collira,  L.  B.  12  Eq.  455),  and 
monies  receivable  under  a  policy  on  the  testator's  life  {Petty  t, 
WilUon,  L,  IL  4  Ch.  Ap.  5T4) ;  but  not  a  legacy  due  to  him  but 
not  yet  teoeivable  {Re  Maaan't  Will,  34  Beav.  494;  Jlyrom  v. 
Brandrtth,  L.  E.  16  Eq.  47j),  nor  tie  apportioned  part  of  an 
annuity  or  interest  accrued  up  to  bis  death,  but  not  actually  due 
(Byrom  v.  Brandrelh,  ubi  sup.),  nor  stocks  and  skares  {Collint 
T.  CoUiJit,  ubi  sup.,  Ogle  v.  JCmjie,  ubi  8up.);  but  in  many  of 
the  cases  the  construction  has  been  influenced  by  otber  parts  of 
the  will.  See  Airtker  as  to  what  will  pass  by  a  bequest  of 
"money,"  "  ready  money,"  &c.,  1  Jarm.  Wills,  3rd  ed.,  p.  730, 
notfl  (t) ;  Kevinion  v.  Lady  Lennard,  34  Beav.  487.  The  authori  - 
ties  show  the  inexpediency  of  a  bequest  of  "money,"  unleas  it« 
meaning  is  accurately  defined  and  restricted  as  in  the  text. 
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UTid  power  to  vary,  supra,  p.  34  and  note] ;  And  shall  mboidibwt  m. 

pay  the  income  of  the  said  sum  of  £ and  of  the  whl  oohtaininq 

stocks,  funds,  and  securities  representing  the  same,  unto  pgyiggg  of*rb"l 

my  niece  ,  one  of  the  daughters  of  my  late  sister     mtatk,  and 

■'  ,  ,  °  ''  ^  BBQUSST8  OF 

deceased,  during  her  life,  for  her  separate  use  inde-     ikoaoies  awd 

pendently  of  any  husband,  and  so  that  she  shall  not  have   

power  to  dispose  thereof  by  way  of  anticipation.   And  ^"^1^!^ 
AFTER  her  decease  shall  stand  possessed  of  the  same  sum  ^^^me  to  a  niece 

.  *.  1     ,      .        for  life  for  her 

and  the  investments  representmg  the  same,  and  the  m-  separate  use ; 
come  thereof,  in  trust  for  all  or  such  one  or  more  exclu-  10.  —and  after 
sively  of  the  other  or  others  of  the  children  or  remoter  issue  for  her  issue 
of  my  said  niece,  bom  in  her  lifetime  or  within  twenty-one  "  *^®  appoints ; 
years  after  her  death,  at  such  age  or  time,  or  respective 
ages  or  times,  if  more  than  one,  in  such  shares,  and  with 
such  future  or  executory  or  other  trusts  for  the  benefit  of 
the  said  issue,  or  some  or  one  of  them,  with  such  provisions 
for  their  respective  advancement  (either  in  the  lifetime  of 
my  said  niece  or  after  her  decease),  and  maintenance  and 
education,  at  the  discretion  of  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  or  of  any  other  persons  or 
person,  and  upon  such  conditions,  with  such  restrictions, 
and  in  such  manner  as  my  said  niece  shall,  by  deed  with 
or  without  power  of  revocation  and  new  appointment,  or 
by  wiJl  or  codicil  appoint.      And  IN  DEFAULT  of  such  n.  —and  in  de- 
appointment,  and  so  far  as  no  such  appointment  shall  ^ent in*teustfor 
extend.  In  trust  for  all  the  children  or  any  the  child  of  *»er  children  who 

/  attain  21,  of,  as 

my  said  niece  who  shall  bo  living  at  my  death,  or  bom  to  daughters, 

afterwards,  and  being  sons  or  a  son,  shall  have  attained  or  ^^^' 

shall  attain  the  age  of  twenty-one  years,  or  being  daughters 

or  a  daughter,  shall  have  attained  or  shall  attain  that  age, 

or  shall  have  married  or  shall  marry  under  that  age,  and  if 

more  than  one  in  equal  shares.    Provided  always  that  12.  Hotchpot 

.  .  clause, 

no  child  of  my  said  niece  who  or  whose  issue,  &c.  [Hotch- 
pot clause,  supra,  p.  40].     Provided  also  and  I  declare  13.  Advancement 
that  it  shall  be  lawful  for  the  said  trustees  or  trustee  ^*^^' 
during  the  lifetime  of  my  said  niece,  with  her  consent  in 
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writing,  aiid  after  her  death  at  the  diBcretion  of  the  said 

WILL  ooaTiiNiH9  tTustees  or  trustee,  to  raise  any  part  or  parte  not  exceed- 

Mvism  orsKiL  ^S  ^°  ^^^  whole  one  half  of  the  then  expectant  presump- 

MTiTB,  iiiii      tive  or  vested  share  of  any  child  of  my  said  niece  under 

BKItllBSTS  OP 

LBiuciu  AND     the  trusts  hereinbefore  declared,  and  to  apply  the  same 

*""- for  bis  or  her  advancemeat  or  benefit  as  the  said  trustees 

11.  lUDtananee  or  trustee  shall  think  fit.  And  I  hebebt  declake  that 
the  said  trustees  or  trustee  shall,  after  the  death  of  my 
said  niece,  apply  the  whole  or  such  part  as  they  or  he 
shall  think  fit  of  the  iacome  of  the  share  to  which 
any  child  of  my  said  niece  shall  for  the  time  being  be  en- 
titled in  expectancy,  &c.  [Bemainder  of  maintenance 
IS,  If  no  child,  clause  and  accumulation  clause,  supra,  p.  44],  And  if 
niiiduc.  there  shall  be  no  child  of  my  said  niece  living  at  my 

death  or  bom  afterwards  who,  being  a  son,  attains  the  age 
of  twenty-one  years,  or,  being  a  daughter,  attains  that  age 
or  marries,  then  from  and  after  the  death  of  my  said  niece 
and  such  default  or  failure  of  her  children  as  aforesaid 

which  shall  last  happen,  the  said  legacy  of  £ and  the 

investments  representing  the  same,  and  the  income  there- 
of, or  so  much  thereof  respectively  as  shall  not  have  be- 
come vested  or  have  been  applied  under  any  of  the  trusts 
or  powers  of  this  my  will,  shall  sink  into  and  become  part 
of  my  residuaiy  personal  estate.  Provided  always  and 
I  hereby  declare  that  it  shall  be  lawful  for  my  said  niece, 
by  any  deed  executed  prior  to  marries,  or  by  will  or 
codicil,  to  appoint  unto  or  for  the  benefit  of  any  husband 
or  intended  husband  of  hers  who  may  survive  her  an  inte- 
rest for  the  life  of  such  husband,  or  any  less  interest,  in 
the  said  legacy  and  premises,  to  commence  from  the  de- 
cease of  my  said  niece,  and  that  in  the  event  of  any  such 
appointment  being  made,  the  life  or  other  interest  so  ap- 
pointed to  such  husband  shall  take  effect  in  precedence 
of  the  trusts  and  provisions  hereinbefore  declared  and 
'contained  concerning  the  said  legacy  and  premises  after 
the  decease  of  my  said  niece.    Am)  whereas  there  is 


ni«cG  to  appoint 
a  life  interest  to 
n  enrviTing  hos- 


17.  Coafinna- 
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a  sum  of  money  standing  in  the  name  of  my  said  wife,  in  the  precedent  hi. 

—  per  cent  Rentes  of  France,  which  was  given  to  her  by  will  coktainino 

her  father's  will,  Now,  in  order  to  avoid  any  question  as  ""^^y^^Z^Z 

to  her  absolute  right  thereto,  I  hereby  bequeath  all  my  estate,  and 

,  BEQUESTS  0» 

right  and  interest  to  or  in  the  same  and  all  arrears  thereof  lboacies  and 
which  may  be  due  at  my  death  to  my  said  wife  abso- 


lutely (c).  I  ALSO  BEQUEATH  to  my  said  wife  and  her  assigns  right^to  certain  ' 

during  her  life  an  annuity  of  £ ,  to  commence  from  ^*<*<^^- 

my  decease,  and  to  be  paid  in  preference  to  any  other  nuityto^*to 
bequest  made  by  this  my  will  or  any  codicil   hereto  (d),  ^  P*^^  "*  P}]®* 

X6f6IlC0  to  All 

other  beqaests. 

(c)  It  is  believed  to  be  not  uncommon  for  a  person  to  make  pur-   As  to  purchases 
chases  of  stock  in  the  joint  names  of  himself  and  his  wife  under  the  ^^  stock  in  joint 
notion  that  though  if  not  disposed  of  they  will  after  his  death  belong  chaser  and  his 
to  the  wife,  he  will  retain  in  his  own  hands  an  unrestricted  power  of  wife, 
disposition.     But  though  this  view  is  correct  so  far  as  regards 

his  right  of  disposition  in  his  lifetime,  the  wife's  title  by  survivor* 
ship  will  (in  the  absence  of  contemporaneous  evidence  showing  that 
she  was  not  to  take  any  beneficial  interest)  prevail  against  his  tes- 
tamentary disposition  :•  nor  will  a  case  of  election  be  raised  unless 
the  will  show  a  clear  intention  to  that  effect.  See  Dummer  v. 
Pitcher,  5  Sim.  35 ;  on  app.  2  MyL  &  Ke.  262 ;  Pode  v.  Odling,  10 
W.  B.  337  ;  on  app.  id.  591 ;  Be  Gadbury,  11  W.  E.  895.  On  the 
subject  of  purchases  or  investments  made  by  a  person  in  his  own 
name  jointly  with  another,  or  in  the  name  of  another  person  solely, 
and  the  distinctions  where  such  other  person  is  his  wife  or  child  or 
other  person  to  whom  he  stands  in  loco  parentis,  as  to  whether 
there  is  a  resulting  trust,  see  the  notes  to  Dyer  v.  Dyer,  1  Lead. 
Gas.  £q.,  5th  ed.,pp.  230,  etseq.  Purchases  or  investments  have 
sometimes  been  made  by  a  person  in  his  own  name  jointly  with  a 
child  or  other  person,  as  an  advancement  to  the  latter,  with  th® 
object  of  saving  duty ;  but  only  the  probate  duty  would  now  be 
saved,  as  succession  duty  would  be  chargeable  at  the  same  rate  as 
the  legacy  duty. 

[d)  The  following  is  a  form  of  bequest  of  an  annuity  to  the  tes- 
tator's wife  reducible  on  her  marrying  again ;  and  in  that  event  to 
be  for  her  separate  use : — 

"  I  BEQUEATH  to  my  Said  wife  an   annuity  of  £ l8o.  Bequest  to 

I'-i  •jT.j.  /•  1  ^ife  of  annuity 

dunng  her  widownood,   to  commence  from  my  decease,  during  widow- 
and  in  the  event  of  her  marryins:  acrain,  an  annuity  of  ?°*^»  ^^,^^ 

•^      ^      ° .  "^  her  marrying 

£ during  the  remainder  of  her  life,  such  last-men-  again  a  less  an- 
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PRBCBDBBT  III.    J  BEQUEATH  to  my  niece  ,  another  daughter  of  my 

WILL  coHTAiNiHa  sald  sIsteF ,  and  her  assigns  during  her  life,  an  an- 

^vwBBOF^EKAL  ^^i^y  of  £ ,  to  commeuce  from  my  decease,  free  from 

KSTATB,  AMD     legacv  dutv.    And  I  direct  that  the  said  annuities  of 

LBGACIB8  AHD     £ aud  £ shall  be  paid  by  equal  half-yearly  pay- 

. .  ments;    and  that  the  first  half-yearly  payment  thereof 

^^t^to  a  niwe    respectively  shall  be  made  at  the  expiration  of  six  calen- 
free  from  legacy    dar  months  next  after  my  death,  if  my  said  wife  and  niece 

20  Directions  aa  respectively  shall  be  then  living.     I  ALSO  bequeath  to 

to  payment  of      my  said  niece and  her  assigns  during  her  life  a  fur- 
annuities.                            , 

21  Giftoffur-     ^^^^'  annuity  of  £ ,  to  commence  from  the  decease  of 

ther  annuity  to     the  survivor  of  mvself  and  my  said  wife,  free  from  legacy 

niece  after  death  f  ,    ,     ,^  ,  ,     / 

of  wife,  with       duty,  to  DO  paid  by  equal  half-yearly  payments,  and  the 
payment  ^^'^^  half-yearly  payment  thereof  to  be  made  at  the  expi- 

ration of  six  calendar  months  next  after  the  death  of  the 
survivor  of  myself  and  my  said  wife,  if  my  said  niece 
22.  Proviso  that  shall  then  be  living  {e).   Provided  always,  and  I  declare, 

nuity  for  her        tioned  annuity  to  commence  from  sucli  her  marriage,  and 
separa    use.        ^^  y^^  ^^^  j^^^  separate  use  independently  of  any  husband, 

and  of  his  debts,  control,  and  engagements,  and  she  shall 
not  have  power  to  dispose  or  deprive  herself  of  the  benefit 
thereof  by  anticipation.  And  I  direct  that  the  said  an- 
nuity of  £ or  £ (as  the  case  may  be)  shall  be 

paid  by  equal  half-yearly  payments  on  the day  of 

and  the day  of in  every  year,  the  first  pay- 
ment of  "the  said  annuity  of  £ (being  an  apportioned 

part  for  the  period  which  shall  have  elapsed  from  my 
death)  to  be  made  on  such  of  the  said  half-yearly  days  as 
shall  happen  after  my  death,  if  my  said  wife  shall  be  then 
living  and  my  widow,  and  the  first  payment  of  the  said 

annuity  of  £ to  be  made  on  such  of  the  same  days  as 

shall  happen  after  the  future  marriage  of  my  said  wife,  if 
she  shall  be  then  living,  and  to  be  an  apportioned  part 
for  the  period  which  shall  have  elapsed  from  such  her 
marriage." 

As  to  duration  (<^)  An  annuity  given  by  will  is  prim^  facie  for  the  life  only  of 
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that  if  my  said  niece shall  elect  to  take  the  sum  of    pmobdbst  hi, 

£ in  lieu  of  the  said  annuity  of  £ hereinbefore  will  oontaiwino 

provided  for  her,  and  shall  declai*e  such  her  election  by 
some  writing  under  her  hand  within  six  calendar  months 


VARIOUS  SPBCinO 

DEVISES  or  REAL 

ESTATE,  AHD 

BEQUESTS  or 

next  after  my  death,  then  such  annuity  of  £ shall     legacies  and 

not  become  payable ;  and  in  lieu  thereof,  I  bequeath  to — '- — 

my  said  niece  the  sum  of  £ ,  to  be  paid  to  her  within  may  elect  to 

take  a  gross 
_ siim  instead  of 

the  annuity. 


the  doneo,  although  not  so  expressed  (see  Yates  v.  Maddan,  3  Mac. 
&  G.  532,  and  the  cases  there  cited;  Nichols  v.  Eawkes,  10  Hare,   ^^^"^^^^^ 
'M2  ;  Hicks  v.  Boss,  L.  E.   14  Eq.  141 ;  Hawkins,  Const.  "Wills,    ^^  payment  of 
p.  125) ;  and  it  is  obvious  that  a  gift  of  a  perpetual  annuity  is   annuity  given 
equivalent  to  a  gift  of  the  capital  of  the  fund  producing  it  (see  ^^  ^"1- 
Evans  y.  Walker,  3  Ch.  D.  211).     An  annuity  for  the  commence- 
ment of  which  no  time  is  specified  commences  from  the  testator's 
death,  and  the  first  payment  is  to  be  made  at  the  end  of  a  year 
(see  per  Lord  Eldon,  C,  in  Oihson  v.  Bott,  7  Yes.  96,  97,  and  in 
Feams  v.  Toung,  9  Ves.  553,  where,  however,  the  opinion  is  said 
to  have  been  formerly  held  that  "  it  was  not  to  be  paid  until  two 
years ;  and  an  annuitant  is  no  more  than  tenant  for  life  of  pai-t  of 
the  capital";  and  see  2  "Williams' Executors,  7th  ed.,  p.  1389). 
If  an   annuity  is  given  with  a  du*ection  that   it  shall  be  paid 
monthly  {Houghton  v.  Franklin^  1  Sim.  &  Stu.  390),  or  quarterly 
{Storer  v.  Prestage,  3  Madd.  167),  the  first  payment  will  accrue  at 
the  end  of  the  first  month  or  quarter,  though  not  actually  payable 
by  the  executor  until  the  end  of  the  year  (2  Williams'  Executors, 
p.  1390,  and  see  supra,  p.  28,  note).  In  Storer  v.  Presiage,  ubi  supra, 
it  was  suggested  (3  Madd.  168)  that  when  annuities  are  given  out 
of  a  residue  and  no  time  of  payment  is  mentioned,  the  principle 
may  be  the  same  as  in  the  case  of  a  tenant  for  life,  and  the  annui- 
ties be  payable  only  from  the  end  of  one  year  from  the  testator's 
death ;  but  the  point  did  not  then  arise  for  decision.     In  practice 
such  questions  should  be  avoided  by  specifying  the  times  of  com- 
mencement and  payment  as  well  as  the  duration  of  the  annuity,  as 
in  the  text ;  and  when  the  annuity  is  directed  to  be  provided  for 
by  the  appropriation  of  a  fund  (see  infra),  provision  should  be 
made  for  payment  previously  to  the  appropriation,  as  it  is  obvious 
that  the  first  payment  may  become  due  before  the  investment  can 
have  been  made  to  meet  it.     That  the  annuity  will  be  apportion- 
able  at  the  death  of  the  annuitant  without  express  provision,  see 
the  Apportionment  Act,  1870,  33  &  34  Yict.  c.  35,  ante,  Vol.  iii., 
p.  311.    As  to  what  words  are  sufficient  to  give  an  annuity  duty 
free,  see  supra,  p.  77,  note. 
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WILL  COKTAININa 

TARI0U8  spxaric 

DXTI8XS  or  REAL 

SSTATSf  AND 

BXQUXSTS  OF 

LBGAOIES  AKP 

ANNUITIES. 


23.  Gift  of  lega- 
cies payable 
after  death  of 
testator's  wife. 

24.  Recital  that 
a  brother  is  in- 
debted to 
testator. 

25.  ForgiTeness 
of  debt. 


six  calendar  months  after  my  death,  free  from  legacy 
duty  (/).  I  BEQUEATH  to  each  of  the  children  of  my  sisters 

and  the  sum  of  £ ,  to  be  paid  to  them 

respectively  within  six  calendar  months  next  after  the 
death  of  the  survivor  of  myself  and  my  said  wife  (g). 
And  whebeas  my  brother  L.  B.  of  &c.,  is  indebted  to  me 
in  several  sums  of  money,  amounting  in  the  whole  to  the 

sum  of  £ ,  Now  I  hereby  forgive  my  said  brother 

(whether  living  at  my  death  or  not,  and  so  that  in  the 
latter  case  such  forgiveness  shall  enure  for  the  benefit  of 


(/)  Where  a  specified  sum  is  bequeathed  to  purchase  an  annuity 
{Palmer  v.  Crau/ord,  3  Swanst.  482,  and  see  He  Browne^s  Willy  27 
Beav.  324 ;  Messeena  v.  Carr,  L.  E.  9  Eq.  260),  or  a  direction  is 
given  to  purchase  an  annuity  of  a  specified  amount  {Yates  v. 
Compton,  2  P.  W.  308  ;  Dawson  v.  Beam,  1  Euss.  &  M.  606  ;  Ford 
V,  Bailey y  17  Beav.  303),  the  legatee  may  elect  either  to  take  the 
specified  sum,  or  the  sum  required  to  purchase  the  specified  an- 
nuity, or  to  have  the  annuity,  although  the  testator  declares  that 
he  shall  not  be  allowed  to  receive  the  value  of  the  annuity  {Stokes 
V.  Cheeky  28  Beav.  620) ;  unless  the  annuity  is  to  cease  on  aliena- 
tion {Power  V.  Hayne,  L.  E.  8  Eq.  262 ;  Hatton  v.  May,  3  Ch.  D. 
148,  where  the  annuity  was  directed  by  the  Court  to  be  purchased 
in  the  names  of  trustees  for  the  annuitant ;  but  see  Day  v.  Day, 
1  Drew.  569);  but  where  the  annuity  was  directed  by  the  testator 
to  be  purchased  in  the  name  of  the  annuitant  himself,  a  direction 
that  he  should  not  have  the  value  of  the  annuity  and  a  gift  over 
thereof  on  alienation  were  held  to  be  repugnant  and  void  {HunU 
FouUton  V.  Furber,  3  Ch.  D.  285).  Eeferenco  may  here  be  made  to 
the  cases  deciding  that  a  direction  to  purchase  an  annuity  for  a 
person  in  **  the  funds"  or  in  "  Government  securities,"  &c.,  is  not 
to  be  construed  as  a  direction  to  purchase  a  Government  annuity 
for  the  life  of  the  legatee,  but  as  a  gift  of  a  perpetual^annuity,  or, 
in  other  words,  of  the  corpus  of  the  stock  required  to  produce  the 
annuity  {Kerr  v.  Middlesex  Hospital^  2  De  G.  M.  &  G.  576 ;  Ross  v. 
Borevy  2  J.  &  H.  469 ;  Hawkins,  Const.  Wills,  p.  127). 

{g)  Although  a  legacy  is  deferred  as  to  its  time  of  payment,  it 
must  rank  in  the  distribution  of  assets  equally  with  other  legacies 
which  are  directed  to  be  immediately  paid  {Nickisson  v.  Cockill,  3 
I)e  G.  J.  &  S.  622).  If,  therefore,  the  immediate  legacies  are  to 
have  priority  over  those  which  are  deferred,  it  may  be  proper  to 
insert  a  declaration  to  that  effect 
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the  estate  of  my  said  brother  (h)),  the  said  sum  of  £ paBCKD«HT  in. 

or  such  part  thereof  as  shall  remain  unpaid  at  the  time  of  will  o^mNG 
my  death,  and  all  interest  for  the  same.    And  whereas  ^^^sm  cT/rbal 

B8TATI,  AHD 

(A)  The  forgiyeness  of  a  debt  by  will  is  in  law  a  legacy,  and  is      "(J5loim*ahd 
liable  to  duty  (see  supra,  p.  78,  note),  and  is  subject  to  lapse  by  the       ahvuities. 

death  of  the  debtor  in  the  testator's  lifetime  {Elliot  v.  Davenport, ^ 

1  P.  Wms.  83;  Toplu  v.  Baker,  2  Cox,  118;    Izon  v.  Buaer,  2  ^;^^t^ther^ 
Price,  34 ;  but  see  and  compare  Sibthorp  y.  Moxom,  3  Atk.  580).   jg  indebted  to 
As  to  the  mode  of  preserving  a  legacy  from  lapse,  see  supra,  p.  43,   him. 
note.     Of  course,  if  the  sum  adyanced  was  originally  intended  as  Liability  to  lapso 
a  gift,  or  has  been  forgiyen  by  the  testator  in  his  Kfetime,  a  decla-  J^  *^«  benefit  of 
ration  to  that  effect  should  be  inserted  in  lieu  of  the  clause  in  the  ^e^^  will    ^ 
text,  as  in  the  following  form,  so  as  to  ayoid  payment  of  duty : — 

"  And  WHEREA.S  I  have  lately  paid  sums  to  the  amount  25a.  Declaration 
of  £ ,  or  thereabouts  in  the  whole,  in  discharge  of  t^tj^n^fpaidby 

'  ,  .  -  .  testator  for  the 

debts  of  my  son ,  or  otherwise  on  his  account,  Now  benefit  of  a  son 

I  DECLAEE  that  all  sums  so  paid  by  me  were  intended  as  Jave^ra  for- 
gift«,  or  have  since  been  forgiven  by  me  to  my  said  son,  given, 
and  that  no  claim  in  respect  thereof  is  to  be  made  or  can 
be  made  by  my  executors  after  my  death." 

Questions  have  sometimes  arisen  whether  the  forgiyeness  of  the 
debt  was  specific,  or  applied  to  any  dehts  which  might  be  owing  at 
the  testator's  decease  (see  Smallman  y.  Ooolden,  1  Cox,  329 ;  Sidney 
y.  Sidney,  L.  E.  17  Eq.  65 ;  Everett  y.  Everett,  6  Ch.  D.  122,  on  app. 
7  Ch.  D.  428,  where,  having  regard  to  the  24th  section  of  the  Wills 
Act  (supra,  p.  21)  making  the  will  speak  from  the  death  of  the  tes- 
tator as  to  the  property  comprised  in  it,  a  release  of  specific  debts 
and  all  monies  dne  from  the  legatee  to  the  testator  was  held  to 
extend  to  subsequent  advances).  The  intention  in  this  respect 
should  of  course  be  clearly  expressed.  In  the  following  form  the 
eon  is  released  from  the  interest  of  all  debts  which  may  be  owing 
from  him  to  the  testator  at  the  decease  of  the  latter,  and  has  time 
given  him  for  payment  of  the  principal : — 

"  I  HEREBY  release  my  son from  the  payment  of  25ft.  Release  of  a 

any  interest  up  to  the  time  of  my  death  on  any  sum  or  J!^[^nan debts 
sums  of  money  which  may  be  due  from  him  to  me  at  my  owing  from  him 
death,  on  the  security  of  any  bonds,  bills,  notes,  or  other-  gj^^g  ^j^'  ume 
wise.     And  I  direct  that  he  shall  be  allowed  time  for  for  payment  of 
payment  of  the  principal  of  such  sum  or  sums  by  yearly 

instalments  not  exceeding  £ each^  commencing  at  the 

end  of  a  year  from  my  decease." 
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PBRciDBirT  in.    my  brother  M.  B.  is  indebted  to  me  in  the  sum  of  £ -, 

WILL  coNTAiHiHo  Now  I  HEREBY  forgive  my  said  brother  M.  B.  (whether 

MJVKBs  of*be"l  living  at  my  death  or  not,  and  so  that  in  the  latter  case 

BSTATB,  AND      g^^jj    forfiiveness     shall    enure    for    the   benefit    of  his 

BEQUESTS  OP  '='  ^  ^ 

LBGAciBs  AKD  cstato)  sll  iuterost  which  shall  be  due  on  the  said  sum  of 
■ —  £ ,  or  any  part  thereof,  at  the  time  of  my  death. 

27.  Forgive-        And  I  HEREBY  bequeath  the  said  sum  of  £ ,  or  such 

on^uch^debt^  P^'^  thereof  as  shall  remain  unpaid  at  the  time  of  my 

and  bequest  of  death,  and  all  securities  for  the  same,  unto  the  said  E.  F.» 

debt  to  trustees 

upon  trust  to  G.  H.,  and  J.  K,  their  executors,  administrators,  and 
therto retain  assigus,  upon  trust  that  the  said  E.  F.,  Q.  H.,  and  J.  K., 
MsSrwUb^uf  ^^^  ^^®  survivors  and  survivor  of  them,  and  the  execu- 
paying  interest ;    tors  or  administrators  of  such  survivor,  shall  permit  my 

said  brother  M.  B.  to  retain  the  same  sum  of  £ ,  or 

such  part  thereof  as  shall  remain  unpaid  at  my  death,  for 
his  own  use  during  his  life,  without  calling  upon  him  for 

28.  —and  after  any  interest  in  respect  of  the  same  ;  And  upon  the  death 
in^tbrMmie  1^  ^^  ^y  ^^^  brother,  shall  call  in  and  compel  payment  of 
invest  on  \\^q  g^id  sum  of  £ ,  or  such  part  thereof  as  shall  re- 

securitics  >  ,  . 

main  unpaid  at  my  death,  and  shall  invest  the  same  in 
the  names  or  name,  or  under  the  legal  control,  of  them  or 
him,  the  said  trustees  or  trustee  for  the  time  being,  in  or 
upon  any  such  stocks,  funds,  or  securities  as  are  herein- 
before authorised,  with  power  to  transpose  such  invest- 

29.  —to  be  held  mcnts  at  discretion.  And  shall  stand  possessed  of  the 
SsueuL  he'^si^il  ^^^^  ®^°^  ^^  directed  to  be  invested,  and  the  investments 
appoint.  representing  the  same  and  the  income  thereof,  In  trust, 

&c.     [T/*u8i  for  children  or  remoter  issue  of  M,  B.,  cis 

lie  may  appoint,  ut  svpra,  p.  101,  mutatis  mutandis], 

80.  In  default      And  IN  DEFAULT  of  such  appointment,  and  so  far  as  no 

I'n^^fS    such   appointment    shall  extend,    In  TRUST  for  all  the 

brothei^sun-        daughters  or  any  the  daughter  of  the  said  M.  B.  who 

mamed  daugb-  °  '^  i       i      i.    i 

ters  attaining  21  shall  be  living  at  the  death  of  the  survivor  of  myself  and 
or  marrying.        ^j^^  ^^. ^  ^  g^  ^^  l^^^^  afterwards,'  and  not  having  married 

previously  to  the  death  of  the  survivor  of  me  and  the  said 
M.  B.,  shall  then  have  attained  or  shall  thereafter  attain 


r 
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the  age  of  twenty-one  yeai-s,  or  shall  thereafter  marry  preckdent  m. 

under  that  age,  and  if  more  than  one  in  equal  shares ;  will  contatnikq 

And  if  there  shall  be  no  such  daughter,   then  in  trust,  ^kyTsTfTe"" 

&c.    [Trust  for  all  the  children  of  M.  B.  attaining  twenty-  estate,  and 

•^                                                           •'       ,                                       «7                    1/  BEQUESTS  OP 

one,  or,  as  to  daughters,  marrying,  ut  supi^a^  p.  101,  leqaoiesaitd 

mutatis  mutandis.'l    And  if  there  shall  be  no  such  child,  —    ^^""'^* 


31.  If  no  such 


m 


then  in  trust  to  allow  the  same  trust  premises  to  sink  daiighter 
into  and  become  part  of  the  general  residue  of  my  per-  ^^yiistforail 

^  *  "^  ^  the  brother's 

s^nal  estate.    Provided  always,  that  in  default  of  ap-   children  attain- 
pointment  by  the  said    M.  B.  to  the  contrary,  if  there   daughteremar- 
shall  be  two  or  more  children  of  the  said  M.  B.  who  under  'y^^* 
the  trusts    aforesaid  shall  or  would  become  entitled  to  to  form  part  of 
shares  of  the  said  trust  premises,  no  such  child  who  or  J^^^^  ^  ^®°®'^*^ 
who^e  issue  shall  take  any  part  thereof  under  any  ap-  33.  Hotchpot 
pointment  to  be  made  by  the  said  M.  B.  in  pursuance  of  the^roTher^s 
the  power  in  that  b3half  hereinbefore  contained,  shall  in   children, 
default  of  appointment  to  the  contrary  have  or  be  entitled 
to  any  share  of  the  unappointed  part  of  the  same  trust 
premises  without  bringing  the  share  or  shares  appointed 
to  him  or  her,  or  his  or  her  issue,  into  hotchpot,  and  ac- 
counting for  the  same  accordingly.     Provided  always,  34.  Direction 
and  I  declare,  that  during  the  suspense  of  absolute  vest-  of  income  of 
ing  of  the  share  to  which  any  child  of  the  said  M.  B.  shall  ^f  tK>tbe^'^ 
for  the  time  being  be  entitled  in  expectancy  under  either  children, 
of  the  alternative  trusts  hereinbefore  declared  in  favour  of 
such  respective  children  of  the  said  M.  B.  as  hereinbefore 
in  that  behalf  mentioned  (and  to  which  such  child  if  of 
age  would  be  absolutely  entitled  in  possession),  the  said 
trustees  or  trustee  shall  accumulate,  &c.  [direction  for 
accumulation  of  income  of  expectant  sJiares  as  at  p.  49, 
supra  (t).      General    devise  and   bequest  of  real  and 
personal  estate  in  trust  for  sale  and  conversion,  and 
payment  of  funeral   and  testamentary  expenses   and 

(t)  If  desired  advancement  and  maintenance  clauses  may  be 
ineerted,  as  in  the  case  of  the  legacy  to  the  testator's  niece  and  her 
issue,  supra,  pp.  101,  102. 


no 
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LEGACIES  AND 
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35.  Trusts  of 
produce  of  sale 
and  conversion 
of  real  and 
personal  estate ; 

36.  —to  pur- 
chase stock  to 
answer  annui- 
ties, 

87.  — and  rent 
and  outgoings 
of  residence  for 
testator's  wife. 


38.  Proviso  that 
till  investment 
the  annuities, 
Ac,  shall  be 
paid  out  of  the 
income  or  prin- 
cipal of  the 
general  estate. 


39.  Direction 


As  to  the  appro- 
priation of  a 
fund  to  provide 
for  annuity. 


debtSy  "  and  the  legacies  bequeathed  by  this  my  will,  or 
any  codicil  hereto,  as  and  when  the  same  shall  become 
payable,  and  the  legacy  duty  on  all  legacies  and  annuities 
by  this  my  will  or  any  codicil  hereto  bequeathed  free  of 
duty,"  supra,  pp.  30 — 33],  And  shai.l,  out  of  the  same 
trust  monies  from  time  to  time  as  or  when  occasion  shall 
require,  purchase  in  their  or  his  names  or  name  SI.  per 
cent.  Bank  Annuities,  to  such  an  amount  as  shall  be 
sufficient  by  means  of  the  dividends  thereof  to  answer  the 
several  annuities  hereinbefore  bequeathed,  or  such  of 
them  as  shall  be  or  become  payable,  And  to  provide  for 
the  payment,  during  the  life  of  my  said  wife,  of  the  rent, 
rates,  and  taxes,  and  other  annual  outgoings  (not  exceed- 
ing in  the  whole  the  annual  sum  of  £ )  which  may 

become  payable  for  or  in  rCvSpect  of  any  house  and  pre- 
mises which  my  said  wife  shall  from  time  to  time  choose 
as  a  residence  (k) ;  And  I  hereby  direct  that  the  dividends 
of  the  31.  per  cent.  Bank  Annuities  so  to  be  purchased  as 
last  aforesaid  shall  from  time  to  time  be  applied  by  the 
said  trustees  or  trustee  for  the  time  being  for  the  same 
several  purposes  accordingly.  Provided  always,  and  I 
hereby  direct,  that  until  such  purchase  or  investment  as 
last  hereinbefore  directed  shall  be  made,  the  several 
annuities  and  other  payments  intended  to  be  provided  for 
by  such  investment  shall  be  paid  and  satisfied  from  time 
to  time  out  of  the  income  of  any  part  of  my  said  residuary 
estate  which  shall  be  producing  income,  and  in  default 
thereof  out  of  the  principal  monies  to  arise  or  come  to  the 
hands  of  the  said  trustees  or  trustee  for  the  time  being 
by  the  ways  or  means  hereinbefore  mentioned,  or  any  of 
them(Z).     And  I  further  direct,  that  from  time  to 

{k)  As  to  the  effect  of  a  devise  of  a  right  to  occupy  a  "  mansion- 
house,  garden,  and  premises,  without  being  at  any  other  expense 
than  paying  the  rates  and  taxes,''  see  Lethlridge  v.  Lethhridge^ 
7  Jul'.  N.  S.  296 ;  on  app.  3  De  G.  F.  &  J.  523. 

(2)  See  supra,  p.  105,  note.  In  order  to  avoid  delaying  the 
distribution  of  the  residue  the  executors  or  trustees  are  sometimes 
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time  as  and  when  any  of  the  several  annuities  or  other    PMoiDBBrT  m. 
payments  intended  to  be  provided  for  by  the  investment  wiil  oonTAiirnio 

TARI0U8  8PBCIFI0 
DXTI8BS  OF  RIAL 

directed  or  authorised  to  purchase  annuities  from  the  Government      buqubstb  of 
or  a  company  to  answer  the  annuities  bequeathed  by  the  will  (see     lkgaoibs  avd 
the  form,  infra,  in  this  note.)    If  this  course  is  not  adopted  it  is       AirwuiTiBa. 
nsual  to  direct  the  appropriation  of  a  fund  for  the  purpose,  though  that  upon  an- 
this  would  in  general  be  the  duty  of  the  executors  or  trustees  with-  nuities,  &c, 
out  express  provision.   When  the  investment  of  the  fund  is  directed  ^^"f '  ^^^^f 
to  be  made  in  3  per  cent,  stock,  it  may  be  assumed  that  there  is  fund  B^aU  fail 
little  risk  of  its  becoming  inadequate  to  pay  the  annuities.    In  the  into  residue, 
case  of  a  deficiency  in  the  income  of  the  appropriated  fund,  if  the 
annuity  be  substantively  given,  there  is  no  doubt  that  the  annui- 
tant has  a  right  to  resoi*t  to  other  portions  of  the  estate  {Davits  v. 
Waititr^  1  Sim.  &  Stu.  463,  in  which  the  deficiency  arose  from  the 
reduction  of  the  5  per  cents.);  and  if  the  intention  to  be  collected 
is  that  a  certain  annual  sum  is  to  be  secured,  and  not  merely  to 
caose  as  much  money  to  be  set  apart  as  at  the  moment  of  appro- 
priation would  produce  that  sum,  the  result  will  be  the  same, 
though  there  be  not  in  terms  a  gift  of  an  annuity  {May  v.  Bennett^ 
1  Buss.  370 ;  and  see  Wright  v.  Callender,  2  Be  G.  M.  &  G.  652 ; 
^ilU  V.  Drewittf  21  Beav.  632).    When  a  fund  is  given  upon  trust 
for  payment  of  an  annuity  out  of  the  income,  it  seems  that  in 
general  the  income  is  solely  liable,  and  the  annuity  is  not  a 
charge  upon  the  corpus  {Foster  v.  Smithy  1  Phil.  629;   Earle  v. 
Mingham,  24  Beav.  445;  Slel/ox  v.  Sugden,  Johns.  234);  but  of 
coTirse  the  terms  of  the  trust  may  be  such  as  to  charge  the  corpus 
{Picard  V.  MitcheU,  14  Beav.  103;  Hickman  y,  Upsall,  2  Gif.  124); 
ft^d  an  indefinite  charge  of  the  annuit}*^  on  the  rents  and  income 
^^y  have  the  effect  of  charging  it  on  the  corpus  {Phillips  v.  Out- 
^^ge,  3  De  G.  J.  &  S.  332 ;  Booth  v.  CouJton,  L.  E.  5  Ch.  Ap. 
^4).    WTiere  the  ti-ust  is  for  payment  of  the  annuity  out  of  the 
Micoine  of  residue,  and  the  residue  proves'  insufficient,  it  seems 
that,  the  case  being  one  between  tenant  for  life  and  remaiuder- 
^"^t  and  not  between  annuitant  and  residuary  legatee,  there  will 
^  special  ground  for  holding  that  the  corpus  is  not  charged 
{Saktr  V.  Baker^  6  H.  L.  C.  616,  reversing  the  decision  of  the  Court 
^^  Appeal  reported  7  De  G.  M.  &  G.  681  ;  and  see  Sheppard  v. 
^^^pard,  32  Beav.  194 ;  Birch  v.  Slierratt,  L.  K.  4  Eq.  58).     See 
*lso  Bowarth  v.  Rothwdly  30  Beav.  616,  and  the  cases  cited  in  the 
'^porter's  note  at  p.  619,  Percy  v.  Percy,  35  Beav.  295.     As  to  the 
''S^t  to  require  a  sale  for  the  purpose  of  an  appropriation  to  secure 
*tt  annuity,  see  Burrdl  v.  Ddevantty  30  Beav.  650 ;   Pettinger  v. 
-^•ft^fcr,  34  Beav.  642  (where  the  only  available  property  was  a 
'Version).  As  to  what  is  a  proper  investment  for  this  pui'pose,  see 
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PREorDEKT  III.    aforesaid  shall  cease  to  be  payable,  the  corresponding  part 

WILL  coNTAiKiNa  of  thc  said  tpust  fund  shall  sink  into  and  become  part  of 

Mvlsin^MAL  ^^^  general  residuary  fund  the  trusts  whereof  are  herein- 

ESTATE,  AND      ^f^gj.  declarod.     And  I  declare  that,  subject  as  aforesaid, 

BEQUESTS  OF  .  . 

LEOAoiEs  AHD     thc  Said  trustees  or  trustee  for  the  time  being  shall,  out 

'—  of  the  aforesaid  trust  monies,  pay  the  sum  of  £ ,  with 

thh^ter^'       interest  for  the  same  after  the  rate  of  £ per  cent,  per 

d"' Ui^to^be^'^ "d   ^^°"'^»  *^   ^^  computed  from  my  death  (m),  to  my  son 

to  two  sons  on      J.  B.,  in  case  and  when  he  shall  attain  the  age  of  twenty- 

aining     ,       ^^^  years,  and  the  like  sum  of  £ with  like  interest 


Vickery  v.  Et-am,  33  Bear.  376.  As  to  tho  rights  of  tlie  annui- 
tants where  the  fund  becomes  insndicicnt  by  a  reduction  in  tho 
income  and  afterwards  becomes  sufficient  by  the  death  of  one  of 
the  annuitants,  see  Re  Mackenzie's  Settlement ,  32  Beav.  253.  See 
also  Williams  on  Executors,  7th  ed.  pp.  1402 — 4. 

The  following  form  provides  for  the  event  of  a  fund  originally 
adequate  for  payment  of  an  annuity  afterwards  becoming  insuf- 
ficient : — 
Direction  to  ap-  "  And  I  HEREBY  direct  the  said  trustees  or  trustee  for 
S)^m^*annuf-  *^^  *'"^®  being  to  provide  for  the  several  annuities  herein- 
tieflortopur-  before  bequeathed,  by  setting  apart  a  suflScient  part  of 
that  appropria-  the  Said  trust  premises  for  that  purpose,  or  by  purchasing 
tion,  if  origiiiaiiy  annuities  of  the  like  amount  for  the  lives  of  [the  annui- 

adequate,  sball  .  _. 

be  a  complete  tauts]  from  Government  or  some  public  company ;  And  I 

thfSrmay  *  declare,  that  if  parts  of  the  same  trust  premises  shall  be 

be  resorted  to  in  so   Set   apart   as  aforesaid,   and   such  parts  respectively 

caaeo    e  ciency.  ^^^jj  ^^  ^^^  ^.^^  ^^  their  respectively  being  so  set  apart 

be  sufficient  for  the  purpose,  the  setting  apai-t  thereof 
respectively  shall  be  a  complete  satisfaction  of  the  trusts 
to  provide  for  such  annuities  respectively,  although  the 
appropriated  funds  shall  afterwards  prove  insufficient  to 
provide  for  the  same  respectively,  but  the  capital  of  the 
respective  appropriated  funds  may,  if  necessary,  be  re- 
sorted to  for  the  payment  of  such  annuities  respectively." 

{m)  As  to  the  time  of  payment  of  legacies  and  the  period  from 
which  interest  will  commence,  and  as  to  the  exception  allowing 
interest  to  an  infant  child  of  the  testator  from  the  death,  see  supra, 
p.  28,  note;  and  as  to  interest  on  contingent  and  future  legacies, 
Bee  p.  29,  note. 
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for  the  same  to  my  son  W.  B.,  in  case  and  when  he  shall  i*»kckdest  m. 

attain  the  age  of  twenty-one  years  ;  And  the  like  sum  of  will  contaiwiho 

£ with  like  interest  for  the  same  to  my  daughter  dbvisks  of  real 

X.  B.,   in   case  and  when  she  shall  attain   the  age   of  ^^^'t^Jl 

'                                                                                                                                        O  BEQUESTS  OP 

twenty-one  years  or  marry  under  that  age;   And  the  leqacibsand 

,.,                                                                  ,                                                               ;  ANNUITIES. 

hke  sum  of  £ with  like  interest  for  the  same  to  — - 

[trustees],  their  executors,  administrators,  or  assigns,  in  unmarried 

satisfaction  of  a  covenant  which  I  entered  into  with  them,  ^^f"?^*®^®'} 

'  attaining  21  or 

in  and  by  an  indenture  of  settlement,  dated  the day  marrymg ; 

of ,  and  expressed  to  be  made  between   \_parti€8]  trasteeso'f  a**^^ 

(beinff  the  settlement  executed  previously  to  and  in  con-  married  ciaugh- 

\        ®.                                .                             .  ter'g  settlement. 

sideration  of  the  marriage  of  my  said  daughter and 

the  said  ).    And  I  direct  that  each  of  the  said  ^3.  Direction 

that  the  legacies 

portions   of  £ hereinbefore   provided   for    my  said  not  vested  at  the 

children,   J.  B.,  W.  B.,  and  N.  B.,  respectively  as  afore-  be  laid  out  in 

said  (if  the  same  respectively  shall  not  become  absolutely  fcljjg"^**^^**** 

vested  upon  my  death),  shall  be  invested  in  the  names  or 

name  of  the  trustees  or  trustee  for  the  time  being  of  this 

my  will  in,  &c.   [investments,  supra,  p.  34,  and  note] ; 

with  power  for  the  said  trustees  or  trustee  from  time  to 

time  to  vary  or  transpose  the  same  stocks,  funds,   and 

securities   into    or  for   any  others  of  any  nature  hereby 

authorised   at   their   or  his   discretion;    {^provisions  for 

'"'^(lintenance  (n)  and  accumulation,  and  for  payment  to 


()<)  When  the  testa tor^o  wife  takes  only  an  annuity,  or  the  in- 
como  of  a  fractional  share  of  the  residue,  it  is  common  to  direct 
^fi  income  of  the  shares  of  minor  children  to  be  paid  to  her  for 
their  maintenance,  as  in  the  following  form,  to  come  in  before  the 
'^^tonanoe  clause,  which  will  in  that  case  be  confined  to  the 
1^<^  after  the  death  or  future  marriage  of  the  testator's  wife. 
^^  to  the  fiume  of  that  clause,  see  supra,  p.  8G,  note  («/). 

"Provided  always,  and  I  hereby  declare,  that  the  p«rection  to  pay 
^id  trustees  or  trustee  shall,  during  the  widowhood  of  my  pectant  shares 
^^d  wife,  pay  to  her  the  whole  income  of  the  portion  or  of  children  to 

}  .  .  .  ^he  testator  s 

^^cy  to  which  any  child  of  mine  shall  for  the  time  being  wife  during 
^  entitled  in  expectancy,  and  if  of  age  being  a  son,  or  of  their^inte-*^^ 

^'OL.  IV.  I  nance. 


f«->.«-**MKt,  --i-mj*-*-.!--:*-  ;  -^  -*  '■k.»*.j^'>«,»>-  «.' 
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PRKCEDXNT  III. 


▼ILL  OOVTAIiriNO 

VARIOUS  BPECIFia 

BEYISBS  OF  REAL 

BSTATB,  AVT> 

BBQUK8TS  OF 

LEaACIES  AND 

ANNUTTTES. 

44.  Trusts  Of 
residue. 


45.  In  trust  for 
two  sons  if  thev 
attain  21,  as  to 
two-thirds  for 
one  and  one- 
third  for  the 
other ; 

46.  — if  one  only 
attain  21,  in 
trust  as  to  the 
whole  for  him  ; 

47.  — if  neither 
son  attain  21, 
in  trust  for  the 
two  daughters, 
if  the  unmarried 
one  attain  21  or 
many ; 

48.  — if  not,  in 
trust  as  to  the 
whole  for  the 
married 
daughter. 


legatees  at  21  or  marriage ;  and  that  legacies  not  becom- 
ing vested  shall  sink,  and  power  of  advancement^  as  ai 
p.  74,  mvtaiis  m.utandis  (o)].  And  I  declare,  that  the 
said  trustees  or  trustee  for  the  time  being  shall  stand 
possessed  of  the  surplus  or  residue  which  shall  remain  of 
the  aforesaid  trust  monies  and  premises  after  answering 
and  satisfying  the  several  tnists  and  purposes  hereinbefore 
declared  of  the  same,  upon  the  trusts  following  (that  is 
to  say) :  If  both  my  said  sons  J.  B.  and  W.  B.  attain  the 
age  of  twenty-one  years,  then  as  to  two  equal  third  shares 
thereof,  in  trust  for  my  said  son  J.  B.,  and  as  to  the 
remaining  one  equal  third  share  thereof,  IN  TRUST  for  my 
said  son  W.  B. ;  But  if  one  only  of  my  said  sons  J.  B, 
and  W.  B.  attain  the  age  of  twenty-one  years,  then  as  to 
the  whole,  in  trust  for  such  one  son  who  attains  the  age 
of  twenty-one  years ;  And  if  neither  of  my  said  sons 
attain  the  age  of  twenty-one  years  and  my  said  daughter 
N.  B.  attain  the  age  of  twenty-one  years  or  marry  under 
that  age,  then  in  trust  for  my  said  daughter  N.  B.  and 
\the  married  daughter]  in  equal  shares ;  And  if  neither 
of  my  said  sons  J.  B.  and  W.  B.  attain  the  age  of  twenty- 
one  years  and  my  said  daughter  N.  B.  do  not  attain  the 
age  of  twenty-one  years  nor  marry  under  that  age,  then 
as  to   the  whole,  IN  trust  for  my  said  daughter   [the 


age  or  married  being  a  daughter,  would  be  entitled  in 
possession  under  the  trusts  hereinbefore  declared,  for 
better  enabling  my  said  wife  to  maintain  and  educate 
such  child  of  mine  respectively,  but  without  any  liability 
on  her  part  to  account  for  the  same  income,  or  the  appli- 
cation thereof,  so  long  as  she  shall  adequately  maintain 
and  educate  such  child." 

(o)  See  also  the  general  form,  infra,  p.  116,  note,  providing  for 
the  investment  of  legacies  and  shares  of  minors  and  maintenance, 
&c.,  whioh  if  inserted  would  render  the  insertion  of  the  above 
clauses  unnecessary. 
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mai^ied  daughter  (p).    And  I  declare,  that  in  case  the    prmemrt  m. 
trust  monies  the  trusts  whereof  are  lastly  hereinbefore  will  coNiAiNiHa 

YAKIOUS  SPKOIFIO 


DEVISES  OF  REAL 


ESTATE    AED 

(p)  In  a  wUl  of  the  above  frame,  giving  a  specific  legacy  or  share      bequests  of 
of  residue  to  each  child,  (as  distinguished  from  a  gift  to  the      legacies  and 
ckildien  as  a  class),  the  33rd  section  of  the  Wills  Act  would  apply,        ajeuitiks. 
80  as  to  save  from  lapse  the  legacy  or  share  of  a  child  dying  in  the  49.  investment 
testator's  lifetime  leaving  issue  (see  supra,  p.  42,  note) ;  and  the  and  accumula- 
provision  for  this  event  may  in  general  be  left  to  the  operation  of  "^'^  clanse. 
the  Act.    It  should  be  borne  in  mind  however  with  reference  to  ^^  ^  providing 
this  point,  that  in  the  case  of  a  daughter  so  dying  the  effect  of  the  daughter  prede- 
Act  would  be  to  carry  the  legacy  to  her  husband  as  part  of  her  ceasing  testator 
personal  estate,  even  though  given  to  her  for  her  separate  use,   ^^^^'^K  issue. 
(see  ante,  Vol.  m.  p.  106),  -unless  in  that  case  she  left  a  will.   (See 
Rt  Maum^  34  Beav.  494,  supra,  p.  32,  note  (/) ).    If  it  is  desired 
to  prevent  this,  a  clause  may  be  inserted  substituting  a  deceased 
child's  issue  for  the  parent,  (see  supra,  p.  42,  note),  or  in  the  case 
of  a  daughter  who  (as  in  the  case  of  the  precedent  in  the  text)  has 
nuffried  with  a  settlement,  her  share  may  be  given  to  the  trustees 
of  her  settlement.    As  to  the  latter  suggestion  it  may  be  remarked 
that  if  the  settlement  contains  the  usual  after-acquired  property 
^^  inasmuch  as  that  clause  applies  only  to  property  accruing 
during  the  coverture  (see  ante.  Vol.  III.  p.  202),  if  the  object  is 
that  the  daughter's  share  shall  in  all  events  become  subject  to  the 
settlement,  it  will  not  suffice  to  give  it  to  her  simpliciter,  but  it 
should  be  given  to  the  trustees  of  the  settlement  to  be  held  upon 
the  trusts  thereby  declared  concerning  her  fortune.    The  following 
M  a-  form  of  clause  providing  for  this,  which  it  is  conceived  is  so 
framed  as  to  prevent  a  lapse  occurring  in  case  any  person  inter- 
ested under  the  settiement  should  predecease  the  testator : — 

"  Provided  always,  and  I  declare,  that  the  share  or  Proviso  that 
sWes  (whether  original  or  accruing)  of  the  said  trust  Je^Bshare shall 
premises  hereby  bequeathed  to  or  in  favour  of  my  said  he  paid  to  trua- 

uaughter are  so  bequeathed  to  the  intent  that  the  tlement. 

^Qie  sliall  (whether  my  said  daughter  shall  survive  me  or 
die  in  my  lifetime  leaving  issue  surviving  me)  be  paid  or 
^Dsferred,  and  I  direct  that  the  same  shall  be  paid  or 
t^nsferred  to  the  trustees  or  trustee  for  the  time  being 
of  the  settlement  made  on  her  marriage  with  the  said 

^  to  be  held  upon  the  trusts  by  such  settlement  de- 
dared  concerning  the  property  thereby  settled  on  the 

P^  of  my  said  daughter  [07*  if  tJte  settlement  contains 

I  2 
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WILLS. 


PRBOBDBNT  III. 


WILL  OOlTTAISIKa 

VARIOUS  SPECIFIC 

METISES  OF  REAL 

ESTATE,  AND 

BEQUESTS  OF 

LEaACIBS  AND 

ANNUITIES. 


50.  Power  to 
postpone  sale 
and  conversion 
of  real  and  per- 
sonal estate. 


Direction  to 
inrest  legacies 
and  shares  of 
residae  of 
minors. 


declared,  or  any  part  thereof,  shall  not  become  absolutely 
vested  upon  my  death,  the  whole  or  such  part  (as  the  case 
may  be)  of  the  same  trust  monies  shall  be  invested  in  the 
names  or  name  of  the  said  trustees  or  trustee  for  the  time 
being  in  any  of  the  investments  hereinbefore  authorised 
with  power  for  them  or  him  from  time  to  time  to  vary  or 
transpose  the  same  investments  at  discretion,  and  that 
during  such  suspense  of  absolute  vesting  as  last  aforesaid, 
the  income  of  the  said  last-mentioned  trust  monies  or  of 
the  invested  part  thereof  for  the  time  being,  and  of  the 
investments  representing  the  same,  shall  be  accumulated 
by  the  said  trustees  or  trustee  in  the  way  of  compound 
interest,  by  the  investment  of  the  same  and  the  resulting 
income  thereof  in  or  upon  any  such  investments  as  aforesaid 
for  the  benefit  of  the  person  or  persons  who  under  the  trusts 
lastly  hereinbefore  contained  shall  become  entitled  to  the 
principal  fund  from  which  the  same  respectively  shall  have 
proceeded  (q).     Provided  always,  and  I  hereby  declare, 


an  after-acquired  property  clause,  concerning  the  after- 
acquired  property  of  my  said  daughter  thereby  agreed 
to  be  settled],  so  far  as  such  trusts  may  remain  subsisting, 
and  so  that  such  trusts  shall  take  effect  concerning  such 
share  or  shares  in  the  same  manner  as  if  the  same  formed 
pai't  of  the  property  settled  or  agreed  to  be  settled  by  the 
said  settlement." 

(q)  The  following  form  containing  a  general  direction  for  the 
investment  of  legacies  and  shares  of  residue  given  to  minors,  with 
provisions  for  the  maintenance  of  the  minors  out  of  the  income,  and 
the  accumulation  of  surplus  income,  and  for  advancement  of  the 
minors  to  the  extent  of  a  moiety  of  the  capital,  may  in  some  cases 
render  it  needless  to  annex  provisions  for  the  above  purposes  to 
each  particular  disposition : — 

"  Provided  alwavs,  and  I  declare,  that  any  legacy  or 
fund  (including  any  share  or  portion  of  my  residuary 
estate)  to  which  any  minor  shall  be  entitled  or  if  of  age 
would   be  entitled  under  this  my  will,  if  and  so  far  as 
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that  it  shall  be  lawful  for  the  said  trustees  or  trustee  to    PMCBDrai  m. 
defer  and  postpone  the  sale,  conversion,  and  collection  of  will  ooNTAiimia 

VARIOUS  SPEOIFIO 

'■ DKYISES  OF  BKAL 

ESTATB,  AND 

consisting  of  money  uninvested,  shall  be  invested  by  the      bbquksts  op 

*^  *^  *  .1       .  LEGACIKS  AND 

trustees  or  trustee  for  the  time  being  of  this  my  will  in      aknuitibs. 
any  such  mode  as  hereinbefore  authorised,   and  the  said  ~ 
trustees  or  trustee  may  transpose  the  investment  thereof 
at  their  or   his  discretion.     And  I   empower  the  said  Pov«t?»PPly 

income  tor 

trustees  or  trustee,  at  all  times  during  the  minority  of  mamtenance. 
any  person  to  whom  any  legacy  or  trust  fund  or  share  of 
a  trust  fund  subject  to  the  trusts  of  this  my  will  (includ- 
ing any  share  or  portion  of  my  residuary  estate)  shall, 
or  if  such  person  were  of  full  age  would  belong  in  posses- 
sion, or  to  whom  the  income  arising  from  any  such  legacy 
or  trust  fund  or  share  of  a  trust  fund  shall,  or  if  such  per- 
son were  of  full  age  would  be  payable,  under  the  trusts  or 
provisions  of  this  my  will,  to  pay  or  apply  the  whole  or 
such  part  as  the  said  trustees  or  trustee  shall  think  fit  of 
the  income  of  or  arising  from  such  legacy  or  trust  fund 
or  share  for  or  towards  the  maintenance  or  education 
or  otherwise  for  the  benefit  of  such  person  respectively ; 
And  I  declare,  that  the  said  trustees  or  trustee  may 
either  themselves  or  himself  so  pay  or  apply  the  same, 
or  may  pay  the  same  to  the  guardian  or  guardians  of 
such  person  for  the  purpose  aforesaid,  without  seeing  to 
the  application  thereof;  And  that  with  regard  to  any  Direction  to 
such  income  not  so  applied,  the  said  trustees  or  trustee  shall  5^^  incom^*  • 
during  the  minority  of  such  person  accumulate  the  same  ^*^  P<»^«^  °* 
in  the  way  of  compound  interest,  by  investing  the  same  accnmnlations. 
and  the  resulting  income  thereof  in  any  such  mode  as 
hereinbefore  authorised  for  the  benefit  of  the  person  or 
piersons  who,  under  the  trusts  herein  contained,  shall  be- 
come entitled  to  the  principal  fund  from  which  the  same 
respectively  shall  have  proceeded,  and  so  as  to  form  an 
addition  to  and  follow  the  destination  of  such  principal 
fund,  but  the  said  trustees  or  trustee  shall  have  power  to 
resort  to  the  accumulations  of  any  preceding  year  or  years> 
and  to  apply  the  same  for  or  towards  the  maintenance  or 
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PRECEDENT  III. 


WILL  CONTAISINQ 

VARIOUS  SPECIFIC 

DEYISES  or  REAL 

ESTATE,  AND 

BEQUESTS  OF 

LSOAGISS  AND 

ANNUITIES. 


50.  Power  to 
postpone  sale 
and  oonversion 
of  real  and  per- 
sonal estate. 


Direction  to 
in  rest  legacies 
and  shares  of 
residue  of 
minors. 


declared,  or  any  part  thereof,  shall  not  become  absolutely 
vested  upon  my  death,  the  whole  or  such  part  (as  the  case 
may  be)  of  the  same  trust  monies  shall  be  invested  in  the 
names  or  name  of  the  said  trustees  or  trustee  for  the  time 
being  in  any  of  the  investments  hereinbefore  authorised 
with  power  for  them  or  him  from  time  to  time  to  vary  or 
transpose  the  same  investments  at  discretion,  and  that 
during  such  suspense  of  absolute  vesting  as  last  aforesaid, 
the  income  of  the  said  last-mentioned  trust  monies  or  of 
the  invested  part  thereof  for  the  time  being,  and  of  the 
investments  representing  the  same,  shall  be  accumulated 
by  the  said  trustees  or  trustee  in  the  way  of  compound 
interest,  by  the  investment  of  the  same  and  the  resulting 
income  thereof  in  or  upon  any  such  investments  as  aforesaid 
for  the  benefit  of  the  person  or  persons  who  imder  the  trusts 
lastly  hereinbefore  contained  shall  become  entitled  to  the 
principal  fund  from  which  the  same  respectively  shall  have 
proceeded  (q).     Provided  always,  and  I  hereby  declare, 


an  after-acquired  property  clause,  concerning  the  after- 
acquired  property  of  my  said  daughter  thereby  agreed 
to  be  settled],  so  far  as  such  trusts  may  remain  subsisting, 
and  so  that  such  trusts  shall  take  effect  concerning  such 
share  or  shares  in  the  same  manner  as  if  the  same  foimed 
pai't  of  the  property  settled  or  agreed  to  be  settled  by  the 
said  settlement." 

(7)  The  following  form  containing  a  general  direction  for  the 
investment  of  legacies  and  shares  of  residue  given  to  minors,  with 
provisions  for  the  maintenance  of  the  minors  out  of  the  income,  and 
the  accumulation  of  surplus  income,  and  for  advancement  of  the 
minors  to  the  extent  of  a  moiety  of  the  capital,  may  in  some  cases 
render  it  needless  to  annex  provisions  for  the  above  purposes  to 
each  particular  disposition : — 

"  Provided  alwavs,  and  I  declare,  that  any  legacy  or 
fund  (including  any  share  or  portion  of  my  residuary 
estate)  to  which  any  minor  shall  be  entitled  or  if  of  age 
would  be  entitled  under  this  my  will,  if  and  so  far  as 
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that  it  shall  be  lawful  for  the  said  trustees  or  trustee  to    pmcbdbrt  m. 
defer  and  postpone  the  sale,  conversion,  and  collection  of  will  oontaikiho 

VARIOUS  SPBCIFIO 

'■ DBYISBS  or  RBAL 

ESTATE,  AND 

consistinff  of  money  uninvested,  shall  be  invested  by  the     bequests  op 

^  •'  ,  ,  .         ,  LEOACIES  AND 

trustees  or  trustee  for  the  time  being  of  this  my  will  in       annuities. 

any  such  mode  as  hereinbefore  authorised,   and  the  said 

trustees  or  trustee  may  transpose  the  investment  thereof 

at  their  or   his  discretion.    And  I  empower  the  said  Po^«r*J*PP^J 

income  for 

trustees  or  trustee,  at  all  times  during  the  minority  of  mamtenance. 
any  person  to  whom  any  legacy  or  trust  fund  or  share  of 
a  trust  fund  subject  to  the  trusts  of  this  my  will  (includ- 
ing any  share  or  portion  of  my  residuary  estate)  shall, 
or  if  such  person  were  of  fuU  age  would  belong  in  posses- 
sion, or  to  whom  the  income  arising  from  any  such  legacy 
or  trust  fund  or  share  of  a  trust  fund  shall,  or  if  such  per- 
son were  of  full  age  would  be  payable,  under  the  trusts  or 
provi.sions  of  this  my  will,  to  pay  or  apply  the  whole  or 
such  part  as  the  said  trustees  or  trustee  shall  think  fit  of 
the  income  of  or  arising  from  such  legacy  or  trust  fund 
or  share  for  or  towards  the  maintenance  or  education 
or  otherwise  for  the  benefit  of  such  person  respectively ; 
And  I  declare,  that  the  said  trustees  or  trustee  may 
either  themselves  or  himself  so  pay  or  apply  the  same, 
or  may  pay  the  same  to  the  guardian  or  guardians  of 
such  person  for  the  purpose  aforesaid,  without  seeing  to 
the  application  thereof;  And  that  with  regard  to  any  Direction  to 
such  income  not  so  applied,  the  said  trustees  or  trustee  shall  Jj^e™  income!*  ^ 
during  the  minority  of  such  person  accumulate  the  same  "^^  vo'^^r  of  • 

•^,  -  1.  ,.  .  ,  resorting  to 

in  tbe  way  of  compound  mterest,  by  investing  the  same  accamolations. 
and  the  resulting  income  thereof  in  any  such  mode  as 
hereinbefore  authorised  for  the  benefit  of  the  person  or 
pfsrsons  who,  under  the  trusts  herein  contained,  shall  be- 
come entitled  to  the  principal  fund  from  which  the  same 
respectively  shall  have  proceeded,  and  so  as  to  form  an 
addition  to  and  follow  the  destination  of  such  principal 
ftind,  but  the  said  trustees  or  trustee  shall  have  power  to 
resort  to  the  accumulations  of  any  preceding  year  or  years> 
and  to  apply  the  same  for  or  towards  the  maintenance  or 


^■•-* 
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51.  Du^ectionas 
to  intermediate 
income. 


the  whole  or  any  part  or  parts  of  the  said  real  and  per- 
sonal estate  hereinbefore  devised  and  bequeathed  in  trust 
for  sale  respectively,  so  long  as  to  such  trustees  or  trustee 
shall  in  their  or  his  uncontrolled  discretion  seem  proper ; 
but  my  real  estate  not  specifically  devised  shall,  for  the 
purpose  of  transmission,  be  impressed  with  the  quality  of 
personalty  from  the  time  of  my  death;  and  I  empower  the 
said  trustees  or  trustee  during  such  interval  or  postpone- 
ment to  manage  and  to  let  as  hereinafter  authorised  or 
from  year  to  year,  or  to  cultivate  my  real  and  leasehold 
estates,  and  to  make  out  of  the  income  or  capital  of  my 
real  and  personal  estate  any  outlay  which  such  trustees  or 
trustee  may  consider  proper  for  improvements,  repairs, 
insurance,  calls  on  shares,  premiums  on  policies,  or  other- 
wise for  the  benefit  or  in  respect  of  my  real  or  personal 
estate.  And  (so  far  as  material  for  the  purposes  of  this 
my  will)  I  declare,  that  the  net  rents  and'profits  or  other 
income  produced  from  every  or  any  part  of  my  real  or 


Power  of  ad" 
vancement. 


education  of  the  person  for^  the  time  being  entitled  in 
possession  or  expectancy  to  the  fund  or  to  the  income  of 
the  fund  from  which  the  same  shall  have  proceeded,  in 
the  same  manner  as  such  accumulations  might  have  been 
applied  had  they  been  current  income  produced  from  such 
fund  in  the  year  in  which  they  shall  be  so  applied.  Pro- 
vided ALWAYS  and  I  further  empower  the  said  trustees  or 
trustee  for  the  time  being  at  any  time  or  times  after  the 
determination  of  the  respective  interests  (if  any)  created 
by  this  my  will,  which  are  or  shall  be  prior  to  the  interest 
of  any  such  legatee  as  aforesaid,  or  during  the  pendency 
or  contingency  of  any  such  prior  interest  or  interests,  if 
the  person  or  persons  interested  shall  consent  thereto  in 
writing,  to  raise  any  part  or  parts,  not  exceeding  in  the 
whole  one-half  of  the  then  expectant  or  presumptive  or 
vested  legacy  or  share  of  such  legatee  under  this  my  will, 
and  to  apply  the  same  for  his  or  her  advancement  or 
benefit  as  the  said  trustees  or  trustee  shall  think  fit." 
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P&ECEDKNT  III. 


B8TATB,  AND 

BEQUESTS  OV 

LK0ACIK8  AND 

ANNUITIES. 


peiHonal  estate  previously  to  the  coDvei*sioii  or  collection 

thereof  pursuant  to  the  trusts  hei*einbefore  declared  sball  will  containiko 

,,.,..,  •  n  -  •/•   xl-        VARIOUS  SPECIFIC 

be  applied  in  the  same  manner  m  all  respects  as  if  the  dkyises  of  real 
same  were  income  proceeding  from  such  investments  as 
are  hereinbefore  directed  or  authorised  (?•).  [Leasing 
jmoer,  supra,  p,  51,  and  note,  p.  53.  Dower  clause, 
p.  92.  Power  of  trustees  to  settle  questions,  &c,,  p,  54. 
Clause  supplemental  to  statviory  provisions  as  to  ap- 
pointment of  new  trvMees,  Ac,  p,  55.  Declaration  as  to 
devolution  of  trustees^  poivers,  p.  56.  Devise  of  trust 
and  mortgage  estates,  p.  58.  Appointment  of  E.  F., 
0.  H,,  and  J,  K.  execviors ;  appointmeni  of  wife,  and 
in  case  of  her  death  or  man*iage,  of  ti^ustees  cw  guar- 
dians,  p.  62.]    In  Witness,  &c. 


IV. 

WILL  of  REAL  and  personal  estate.    Bequest  of  Stock    peecbdent  iv. 
in  trade,  TRADE  debts  and  money  at  banker's    will  of  trade 
standing  to  the  credit  of  trade  to  two  of  testators  with*a  mmiteb 
«07w,  and  appointment  of  them  to  be  executors,  so    »JtBcuT0RSHip. 
far  only  as  relates  to  the  premises  bequeathed  to 
them.    Trusts  for  collection  of  tlie  trade  debts, 
and  the  money   at  the  banker's,  and    payment 
thereof  to  the  trustees  of  the  will,  and  for  payment 
of  the  debts  due  from  the  trade  out  of  the  residue  of 
the  trade  property;  Subject  thereto,  ilie  trade 
property  and  goodwill  to   belong  to  the  sons. 


(r)  It  will  be  seen  that  the  clauses  in  the  text  as  to  postponing 
Ihe  conversion  and  the  destination  of  the  intermediate  income, 
differ  slightly  from  and  are  shorter  than  the  ordinary  form  in 
Precedent  I.,  snpra,  pp.  49  et  seq.,  owing  to  there  being  no  tenant 
for  life  under  this  will. 
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WILLS. 


PRECEDENT  IV. 


WILL  OF  TRADR 

PROPERTY 

WITH  A  LIMITED 

EXECUTORSHIP. 


1.  Bequest  of 
stock  in  trade, 
trade  debts,  aud 
property  to  tes- 
tator's sons  ; 


2.  — and  ap- 
pointment of 
them  to  be 
execatora  in 
regard  to  the 
property  be- 
queatheid  to 
them. 

3.  Expense  of 


Bequest  of  a  leasehold  house  and  land  and 
HOUSEHOLD  EFFECTS  and  Uve  and  dead  stock  to 
testator* 8  wife.  Devise  o/real  estate  vn  trust  for 
the  separate  use  of  a  niece,  so  as  to  restrain  her 
from  ANTICIPATION  during  coverture.  Bequest  of 
annuities  and  legacies  charged  on  real  estate. 
Proviso  for  cesser  of  annuities  on  alienation. 
Bequest  of  charitable  legacies.  General  devise 
and  BEQUEST  of  REAL  and  personal  estate  upon 
usual  tr^usts.  Appointment  of  wife  executor  and 
TRUSTEE  during  widowhood  only.  Power  to  so- 
licitor TRUSTEE  to  CHARGE  for  business, 

I,  A.  B.  of  &c.,  hereby  revoke  &c.  [supi^,  p,  26].  I  be- 
queath to  my  sons  D.  B.  and  E.  B.,  all  the  machinery,  im- 
plements, utensils,  plant,  stock  in  trade,  and  effects,  which 
shall  be  used  or  employed  by  me  in  my  trade  or  business 

of at  the  time  of  my  death,  and  the  goodwill  of  the 

said  trade  or  business,  and  all  the  book  and  other  debts, 
which  shall  then  be  due  or  owing  to  me  on  account  of 
the  said  trade  or  business,  and  all  the  money  which 
shall  be  in  my  banker's  hands  at  my  death,  and  stand- 
ing to  the  credit  of  the  account  of  the  said  trade  or 
business  ;  And  I  appoint  my  said  sons  executors  of  this 
my  will,  so  far  as  relates  to  the  said  machinery,  imple- 
ments, utensils,  plant,  stock  in  trade,  effects*,  goodwill, 
book  and  other  debts,  money  and  premises,  hereinbefore 
bequeathed  to  them  (a).     And  I  DIRECT  that  the  expense 


As  to  limited 
executorships. 


(a)  A  testator  may  limit  tho  appointment  of  his  executors  as  to 
lime,  e.g,,  he  may  confine  it  to  a  certain  term  of  years,  or  to  the 
minoiity  of  his  son,  or  may  appoint  a  woman  during  her  widow- 
hood, or  he  may  appoint  other  executors  on  the  death  of  those 
originally  appointed,  or  he  maj'  appoint  his  son  on  coming  to  full 
age,  in  substitution  for  or  addition  to  the  original  executors  (see 
Williams,  Executors,  part  i.  book  iii.  o.  iii.  7th  ed.  pp.  249  et  seq.). 
Again  he  may  limit  the  appointment  with  regard  to  place,  as  thus 
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of  taking  out  the  limited  probate  to  be  taken  out  by  my  pmxjkdbjttiv. 
said  sous  shall  be  borne  by  them.  And  I  hereby  autho-  will  o»  trade 
nse  and  empower  the  executors  or  executor  for  the  time  ^„^  ^  limited 
being  acting  in  the  limited  executorship  hereinbefore  it^cPToiiaHip. 
constituted  to  pay  and  satisfy,  or  compromise  or  com-  limited  probate 
pound  any  debts  owing  or  claimed  to  be  owing  by  or  by  limited 
from  me  on  account  of  the  said  trade  or  business,  and  any  ®'^®^'^***"- 

4.  Power  for 

liabilities  to  which   I  or  my  estate  may  be,  or  may  be  limited  execu- 
tors to  arrange 
and  com- 
promise. 

he  may  make  A.  executor  for  his  goods  in  Cornwall,  B.  for  those 

in  Devon,  and  G.  for  those  in  Somerset,  or  may  so  divide  the  duty 
▼hen  his  property  is  in  yarions  countries ;  or  may  appoint  distinct 
executors  of  different  parts  of  his  property,  as  A.  for  his  plate  and 
hooflehold  stuff,  B.  for  his  sheep  and  cattle,  C.  for  his  leases,  and 
I),  for  the  debts  due  to  him  (Williams,  Executors,  ubl  sup.;  Austrs 
T.  Audley,  1  Roll.  Abr.  914  (S.),  pi.  4) ;  or  may  make  A.  executor 
for  a  particular  part  of  his  property  (as  in  the  case  in  the  text), 
and  B.  general  executor  (Williams,  Executors,  ubi  supra ;  Lynch 
T.  BeUew,  3  Phillim.  424) ;  and  Lord  Hardwicke^s  dictum  as  to  the 
indivisibility  of  the  office,  in  Owen  v.  Oilmen,  1  Atk.  495,  must,  it  is 
conceived,  be  regarded  as  unsustainable.  But  although  a  testator 
may  thus  appoint  distinct  special  executors,  yet  in  regard  to  credi- 
tors they  are  all  executors  as  one  executor,  and  may  be  sued  as  one 
executor  {Rose  v.  BartUtt,  Cro.  Car.  293).  The  appointment  of  Oonvenienoe  of 
separate  executors  of  different  parts  of  the  testator's  property  is  *PPo™ting  spe- 
not  uncommon  where  he  has  property  abroad,  and  there  are  other 
cases  in  which  it  may  be  convenient :  in  cases  like  that  in  the 
text,  for  instance,  where  legal  choses  in  action  being  specifically 
bequeathed,  the  legatee,  if  not  made  executor  as  to  his  own  legacy, 
cannot  (unless,  indeed,  the  case  in  this  respect  is  altered  by  the 
changes  in  procedure  effected  by  the  Supreme  Court  of  Judicature 
Act,  1873)  receive  it,  even  though  the  bequest  be  assented  to, 
except  through  the  intervention,  or  by  using  the  name  of  the 
general  executor.  So  again,  where  a  creditor  appoints  a  debtor 
his  executor,  or  one  of  his  executors,  without  qualification, 
although  the  old  doctiine  that  the  appointment  extinguished  the 
debt  at  law  (though  not  in  equity) ,  since  the  debtor  was  a  necessary 
party  as  plaintiff  in  an  action  against  himself  (see  WiUiams,  Exe- 
cutors, part  iii.  book  iii.  c.  ii.  s.  9,  div.  2,  7th  ed.  pp.  1310  et  seq.) 
has  doubtless  lost  its  importance  since  the  Judicature  Act,  1873  ; 
yet  inconvenience  may  be  avoided  by  appointing  a  distinct  executor 
of  the  debt,  or  the  debtor  might  be  appointed  executor  only  after 
the  debt  has  been  paid. 
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P&EGXDEKT  lY. 


WILL  or  TRADB 

PBOPXRTT 
WITH  A  LIMITED 
1ZX0UT0B8HIP. 


5.  Tnitfta  for 
collection  of 
trade  debts  and 
money  at 
banker's,  and 
payment  thereof 
to  trustees  of 
will ; 


6.  — and  for 
payment  of  debts 
due  from  trade 


alleged  to  be  subject  on  account  of  the  same,  and  to 
accept  any  composition  or  any  security,  real  or  personal, 
for  any  debt  or  debts  owing  to  me  or  my  estate  on 
account  of  the  said  trade  or  business,  and  to  allow  such 
time  (not  exceeding  two  years  from  ray  death)  for  the 
payment  of  any  such  debt,  or  composition  for  a  debt 
(either  with  or  without  taking  security  for  the  same),  as 
to  the  said  executors  or  executor  shall  seem  reasonable, 
and  to  refer  to  arbitration,  and  settle  all  debts,  accounts, 
questions  and  things  which  shall  be  owing  or  claimed  to 
be  owing  from  or  to  me  or  my  estate,  or  be  depending 
or  arise  between  me  or  my  aforesaid  executors  or  exe- 
cutor, and  any  other  person  or  persons,  on  account  or 
in  respect  of  the  said  trade  or  business,  and  generally 
to  act  in  relation  to  the  premises  in  such  manner  as 
they  or  he  shall  think  expedient,  without  being  liable 
for  any  loss  occasioned  thereby  (6).  And  I  DECLARE, 
that  my  aforesaid  executors  or  executor  shall  within 
the  space  of  two  yeara  after  my  death  call  in,  collect, 
and  receive  all  the  book  and  other  debts,  which  at  the 
time  of  my  death  shall  be  due  or  owing  to  the  said  trade 
or  business,  and  the  said  money  standing  to  the  credit 
thereof  in  my  banker's  account  as  aforesaid,  and  shall 
at  or  before  the  expiration  of  the  said  two  years,  pay 
all  the  monies  which  shall  be  received  by  them  or  him 
on  the  account  aforesaid,  unto  my  wife  C.  B.  and  E.  F.  of 
&c.,  and  G.  H.  of  &c.,  or  the  survivors  or  survivor  of  them  or 
other  the  trustees  or  trustee  for  the  time  being  of  this  my 
will,  upon  and  for  the  trusts  and  purposes  hereinafter 
declared  and  expressed  concerning  the  same  ;  And  shall 
by  and  out  of  the  said  machinery,  implements,  utensils, 


(b)  In  the  case  of  a  limited  executorship  the  powers  here  given 
of  arranging  and  compromifiing,  if  required,  should  be  expressly 
given,  as  it  would  not  in  that  case  be  safe  to  rely  ou  the  statute. 
See  supra,  p.  61,  note  (e). 
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plant,  stock  in  trade,  and  eflfects,  hereinbefore  bequeathed    p»wjs»bht  rv- 

to  the  said  D.  B.  and  E.  B.,  pay,  discharge,  and  satisfy  will  or  t&adi 

all  my  debts  and  liabilities  owing  from  me  or  to  which  ^h^^lmJikd 

I  or  my  estate  shall  be  subject  on  account  or  in  respect  gxBCPT0B3Hip. 

of  the  said  trade   or   business,  and   save  harmless  and  oat  of  residue 

_  of  trade  pro- 

keep  indemnified  my  general  estate  therefrom,  and  from  perty ; 

all  actions,  suits,  accounts,  losses,  costs,  damages,  claims 

and  demands  in  respect  of  the  same  debts  and  liabilities, 

or  otherwise,  in  respect  of  the  said  trade  or  business ; 

And  subject  thereto  shall  stand  possessed    of  the  said  7.  — snbject 

..  .1  •11  1*  1       thereto  the  trade 

machinery,   implements,  utensils,  plant,   stock   m  trade,  property  and 

and  effects,   and  also  of  the  goodwill  of  the  said  trade  beiMieto*ihe 

or  business,  in  trust  for  them  my  said  sons  D.  B.  and  ^^^ 

K  B.   in  equal  shares  (c).     I  bequeath  my  leasehold  8.  Bequest  of 

1      1,.       1  111  •      a  leasehold  house 

messuage,  tenement,  or  dwelling-house  and  land,  now  in  and  land  and 

my  occupation,  situate  at  ,  and  all  the  term,  estate,  ^^^^^^ff^*" 

and  interest  which  shall  be  to  come  therein  at  my  death,  dead  stock,  &c. 

to  testator's 

and  all  the  plate,  linen,  glass,  books,  pictures,  wines,  wife, 
liquors,  stores  and  household  goods  and  furniture  and 
fixtures  (exclusive  of  any  furniture  and  fixtures  comprised 
m  the  bequest  hereinbefore  made  to  my  said  sons  D.  B. 
and  E.  B.),  and  live  and  dead  stock,  and  implements  of 
husbandry  and  gardening  (d),  of  or  to  which  I  shall  be 
possessed  or  entitled  at  my  death,  to  my  said  wife  C.  B., 
for  her  own  benefit,  she  as  from  and  after  my  death 
paying  the  rent  reserved  by  and  performing  and  observing 
the  covenants  on  the  part  of  the  lessee  and  conditions 
contained  in  the  lease  of  the  same  messuage,  and  keeping 
my  genei'al  estate  indemnified  therefrom,  and  from  all 


(c)  See  an  example  of  the  special  bequest  of  a  business,  and  of 
the  mode  in  which  the  benefit  of  such  a  bequest  and  the  accom- 
panying obligations  are  worked  out,  in  Fryer  v.  Ward,  31  Beav. 
602. 

(<2)  As  to  specific  bequests  of  this  description,  and  what  will 
pass  under  the  various  tenns  above  employed,  see  supra,  p.  26, 
note  (e)  and  the  references  therein. 
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WILLS. 


PRBOEDBHT  IV. 


WILL  OF  TRADE 

PBOPERTT 
WITH  A  LIMITED 
EXECUTORSHIP. 

9.  Devise  of 
real  estate  to 
trustees ; 

10.  — upon 
trust  during 
life  of  a  daugh- 
ter to  let  and 
manage  the 
same; 


11.  — and  pay 
outgoings ; 


12.  ->andthe 
net  rents  to  the 
daughter  for  life 
for  her  separate 
use  without 
power  of  anti- 
cipation. 


13.  And  after 
her  death,  upon 
such  trusts  as 
she  shall  a^i- 
point. 


14.  And  in  de* 


actions^  suits,  accounts,  claims  and  demands  in  respect  of 
the  same.     I  devise  and  bequeath  all  my  houses  and 

lands  situate  at ,  with  their  appurtenances,  unto  and  to 

the  use  of  my  said  wife  C.  B.  and  the  said  E.  F.  and  Q.  H., 
their  heirs  and  assigns,  Upon  trust  that  they  the  said  C.  B., 
E.  F.,  and  G.  H.,  and  the  survivors  and  survivor  of  them 
and  the  heirs  of  such  survivor  or  other  the  trustees  or 
trustee  for  the  time  being  of  this  my  will,  shall  during  the 
life  of  my  daughter  F.  B.  keep  the  said  houses  in  suffi- 
cient repair  and  adequately  insured  against  loss  by  fire,  and 
let  the  said  houses  and  lands  or  any  part  or  parts  thei*eof, 
for  such  term  or  terms  of  years,  at  such  rent  or  rents, 
under  such  conditions  and  in  such  manner  as  the  said 
trustees  or  trustee  for  the  time  being  shall  think  fit;  And 
SHALL  by  and  out  of  the  rents  and  profits  of  the  said 
houses  and  lands  pay  the  expenses  of  such  repairs  and 
insurance  as  aforesaid,  and  all  taxes,  rates,  and  other 
outgoings  in  respect  of  the  same  premises  which  they, 
he,  or  she  shall  think  fit  to  pay;  And  SHALL  pay  the 
surplus  or  residue  of  the  same  rents  and  profits  to  my  said 
daughter  F.  B.  during  her  life,  for  her  separate  use, 
independently  of  her  husband  (if  any)  for  the  time  being, 
and  of  his  debts,  control,  and  engagements,  and  she  shall 
not  have  power  to  dispose  or  deprive  herself  of  the  benefit 
thereof  by  anticipation;  And  SHALL  after  the  death  of 
the  said  F.  B.  stand  seised  of  the  said  houses  and  lands  in 
trust  for  such  persons  or  person  for  such  estates  and  pur- 
poses, and  in  such  manner  as  the  said  F.  B.  shall,  while  not 
under  coverture,  by  deed,  or  whether  covert  or  sole,  by  will 
or  codicil,  appoint  (e);   And  in  default  of  such  appoint- 


(e)  As  to  devises  of  real  estate  to  the  separate  use  of  married 
women,  see  supra,  p.  99,  note  (a).  An  absolate  devise  of  real 
estate  to  a  married  woman  may  be  made  subject  to  a  restraint  on 
anticipation ;  {Baggett  v.  MeiAx,  1  Coll.  138, 150,  on  app.  1  Phil.  627, 
628 ;  see  ante,  Vol.  iii.,  p.  102,  note  (/) ) ;  but  the  form  in  the  text 
giving  a  life  estate,  with  a  power  over  the  reversion  exercisable 
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men t,  and  SO  far  as  no  sach  appointment  shall  extend  the  same  prbcedbkt  nr. 

premises  shall  fall  into  and  become  part  of  my  real  estate  ^hl  of  trade 

passing  under  the  general  devise  of  real  estate  hereinafter  yriTB^kliumD 

contained,  and  be  subject  to  the  trusts  and  provisions  herein-  'xkcptobship. 

after  declared  and  contained  concerning  such  real  estate,  fault  of  appoint- 

I  BEQUEATH  to  L.  M.  for  his  life  an  annuity  or  yearly  rent  subject  to  the 

charge  of  £ ,  to  be  charged  upon  and  issuing  out  of  all  J™atiarY*raii 

and  every  my  messuages,  lands,  and  hereditaments  herein-  estate. 

after  devised  to  my  son  G.  B.,  and  to  be  payable  by  four  annuity  cW^l 

equal  quarterly  payments  on  the day  of ,  &c.,  the  ^^  '^  estate. 

first  payment,  being  an  apportioned  part  thereof  from  my 
decease,  to  be  made  on  such  of  the  said  days  as  shall 

happen  next  after  my  decease.     I  bequeath  to  N.  O.  for  16.  And  aDother 

annuity  payable 

his  life  an  annuity  or  yearly  rent  charge  of  £ ,  to  be  weekly. 

likewise  charged  upon  and  issuing  out  of  the  said  last  men- 
tioned hereditaments,  to  commence  from  my  decease,  and 
to  be  payable  by  equal  weekly  payments.     I  bequeath  to  ^7.  And  another 

to  the  separate 

P.  Q.  during  her  life  an  annuity  or  yearly  rent  charge  of  use  of  a  woman. 

£ ,  to  be  charged  upon  and  issuing  out  of  the  same 

hereditaments,  to  be  payable,  &c.,  and  to  be  for  the  separate 
use  of  the  said  P.  Q.  during  any  coverture,  and  so  that 
she  shall  not  have  power  to  alienate  or  anticipate  the 
same.    And  I  declare  that  the  annuities  hereinbefore  ^^'  Direction 

that  annuities 

bequeathed  to  the  said  L.  M.,  N.  O.  and  P.  Q.  shall  be  free  shall  be  free  of 

of  legacy  duty,  which  I  direct  to  be  raised  and  paid  out  of 

the  said  hereditaments  and  premises  hereby  charged  with 

the  payment  thereof;  And  I  hereby  declare  that  in  ^?-  Power  of 

distress. 

case  either  of  the  said  respective  annuities  shall  at  any  time 


during  coverture  by  will  only,  will  usually  be  the  best  mode  of 
girlDg  the  absolute  domiDion,  coupled  with  the  restraint  on  antici- 
jntion  daring  coverture.  In  Cooper  v.  MacdonaJd,  7  Ch.  D.  288, 
it  was  held  that  a  married  woman  who  was  equitable  tenant  in 
toil  of  freeholds  to  her  separate  use,  with  a  restraint  on  anticipa- 
tion as  regarded  the  rents  daring  her  life,  was  not  prevented  by 
such  restraint  from  barring  the  entaU  with  the  concurrence  of  her 
hosband,  and  acquiring  the  equitable  foe. 
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20.  And  entry. 


21.  Proyiflo  for 
cesser  of  annui- 
ties on  aliena- 
tion. 


or  times  be  wholly  or  partially  unpaid  for  one  calendar 
month  after  any  of  the  days  or  times  hereinbefore  appointed 
for  payment  thereof  respectively,  then  and  so  often  as  the 
same  shall  happen,  it  shall  be  lawful  for  the  said  respec- 
tive annuitants  (/)  to  enter  into  and  upon  all  and  every 
or  any  of  the  hereditaments  and  premises  hereinbefore 
charged  with  the  said  annuities,  and  to  distrain  for  the 
same  in  the  same  manner  as  landlords  may  do  for  rent  in 
arrear  under  common  demises ;  And  also  to  enter  upon 
and  take  possession  of  all  or  any  of  the  premises  so  charged, 
and  receive  and  take  the  rents  and  profits  thereof 
until  the  said  respective  annuities  so  in  arrear,  and  all 
payments  thereof  accniing  due  during  such  possession 
and  receipt,  together  with  all  costs  and  expenses  occasioned 
by  the  nonpayment  thereof  shall  be  fully  paid  and  satis- 
fied (g).  Provided  always  and  I  declare  that  in  case 
either  of  them  the  said  L.  M.  and  N.  0.  shall  at  any  time, 
or  in  case  the  said  P.  Q.  shall  at  any  time  when  not  under 
coverture,  alien  or  dispose  of  the  annuity  hereinbefore 
bequeathed  to  him  or  her,  or  any  part  thereof,  or  attempt 
so  to  do,  or  if  at  any  time  by  reason  of  the  bankruptcy  of 
any  such  annuitants,  or  by  any  means  whatsoever,  whether 
happening  in  my  lifetime  or  after  my  decease,  his  or  her 
annuity,  or  any  part  thereof  shall,  or  but  for  this  present 


(/)  If  the  annuities  are  assignable,  the  words  "  and  their  re- 
spective assigns  **  BHould  be  here  inserted. 

{g)  The  following  is  a  short  form  of  power  of  distress  and  enti-y 
for  the  recovery  of  annuities : — 

Short  form  of  "  -^^^  ^  EMPOWER  the  said  respective  annuitants  and 

po^«r  of^diatresB  their  respective  assigns  to  recover  payment  of  their  re- 
spective annuities  when  in  arrear  by  distress  and  entry 
upon  and  perception  of  the  rents  and  profits  of  the  here- 
ditaments charged  therewith." 

For  a  form  limiting  a  term  to  trustees  for  seouring  an  aimuity 
charged  on  real  estate,  or  empowering  the  annuitant  to  appoint 
such  a  term,  see  infra. 


and  entry. 
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proviso  would  become  vested  in  or  payable  to  any  other    >»koedekt  iv. 
person  or  persons,  or  can  no  longer  be  personally  enjoyed    will  of  trasv 
by  him  or  her,  then  and  in  any  of  such  events  the  same   ^ira  a^limited 
annuity  shall  immediately  thereupon  cease  and  determine,    '^ceoutobship. 
and  sink  into  the  said  hereditaments  upon  which  the  same 
is  hereinbefore  charged  in  the  same  manner  as  if  the 
annuitant  incurring  such  forfeiture  were  then  dead,  my 
intention  being  that  the  said  respective  annuities  shall  be 
for  the   personal  use   and   enjoyment  only  of  the  said 

respective  annuitants  (/t).    I  bequeath  to the  sum  of  22.  Bequest  of 

£ ,  free  of  legacy  duty,  to  be  charged  upon  and  raise-  d^^dim^ 

able  together  with  the  duty  thereon  out  of  the  said  messu-  ^^  "»^  estate. 

ages,  lands,  and  hereditaments  hereinafter  devised  to  my 

said  son  Q.  B.,  And  subject  to  and  charged  with  the  pay-  23.  Devise  of 

ment  of  the  said  respective  annuities  of  £ ,  £ ,  and  charged  with 

£ ,  and  the  said  legacy  of  £ ,  and  the  legacy  duty  f^j^'^  ^^ 

thereon  respectively  as  hereinbefore  expressed,  I  hereby  de- 
vise to  my  said  son  Q.B.all  and  singular  my  messuages,  lands, 
and  hereditaments,  situate,  &a.  To  hold  the  same  unto  the 
said  Q.  B.,  his  heirs  and  assigns  for  ever.  [ImTnediate 
legacy  to  wife,  supra,  p,  28.]  I  bequeath  the  following  24.  Bequest  of 
charitable  legacies,  to  be  paid  out  of  such  part  of  my  personal  legacies, 
estate  as  may  by  law  be  bequeathed  for  charitable  purposes, 
to  the  treasurers  or  other  proper  officers  of  the  respective 
charities  or  institutions  hereinafter  mentioned  (whose 
respective  receipts  shall  be  eflFectual  discharges  for  the 
same),  and  to  be  applicable  for  the  general  purposes  of 


{h)  As  to  life  interests  determinable  on  bankraptcy  or  alion- 
ation,  see  ante,  Vol.  iiL,  Settlements,  pp.  109 — 123.  By  the  clause 
in  the  text  the  annuities  are  absolutely  forfeited  by  bankraptcy  or 
attempted  alienation.  It  would  usually  be  more  in  accordance 
with  the  donor's  intention  that  the  enjoyment  of  the  annuity  should 
(so  ikr  as  the  law  will  permit)  bo  continued  to  the  legatee  notwith* 
etanding  the  happening  of  such  an  event  As  to  protected  life 
interests  of  this  nature,  see  Vol.  iii.,  pp.  126 — 134.  A  bequest  of 
annuities  protected  in  this  way  will  bo  found  infra. 
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such  respective  institutions,  nanaely,  to  &c.     [^Legadea  io 
charitable  institutions  (?).     General  devise  and  bequest 


Ab  to  charitable 
legacies. 


(i)  As  to  charitable  legacies,  see  1  Jarm.  Wills,  3rd  ed.,  c.  is., 
s.  i.,  **  gifts  to  superstitious  and  charitable  uses,"  pp.  189  et  seq. 
As  to  superstitious  uses  (1  Jarm..  pp.  189  et  seq.),  the  presout 
state  of  the  law  is  illustrated  by  the  casas  of  Heath  v.  Chapman,  2 
Drew.  417 ;  Me  Michel's  Trust,  28  Beav.  39,  and  Re  BlundelVa 
Trmts,  30  Beav.  360.  The  matter  of  principal  importance  to  the 
draftsman  in  relation  to  bequests  to  charities  is  the  prohibition  in 
the  Mortmain  Act  of  9  Geo.  II. ,  c.  36,  of  giving  or  charging  by 
will  hereditaments  or  personal  estate  to  be  laid  out  in  the  purchase 
of  hereditaments  (which  has  been  extended  by  construction  to  the 
proceeds  of  real  estate  directed  to  be  sold)  for  charitable  uses. 
What  is  charity.        On  the  construction  of  the  term  charity  with  respect  to  gifts  to 

charitable  uses  (I  Jarm.,  pp.  192  ct  seq.)  refei*ence  may  be  made 
to  the  recent  decisions  that  a  bequest  to  propagate  the  religious 
writings  of  Joanna  Southcote  {Thornton  v.  Howe,  31  Beav.,  14), 
and  to  a  voluntary  association  for  carrying  on  works  of  piety  and 
charity  {Cocks  v.  Manners,  L.  K.  12  Eq.  574),  and  to  the  Hoyal 
Society  and  Eoyal  Geographical  Society  (L.  B.  6  Eq.  534,  4  Ch. 
Ap.  309),  were  charitable;  but  that  a  bequest  for  forming  a  mu- 
seum at  Shakespeare's  house,  which  was  the  private  property  of  a 
body  of  subscribers  {Thomson  v.  Shakespeare,  Johns.  612,  1  De  G. 
1\  &  J.  399),  or  for  the  benefit  of  a  local  subscription  library  {Came 
V.  Long,  2  Do  G.  F.  &  J.  75),  or  to  a  Dominican  convent  esta- 
blished solely  for  promoting  the  2)ersonal  sanctification  of  the 
members  {Cocks  v.  Manners,  ubi  supra),  and  a  legacy  to  each  of 
ten  poor  clergymen,  to  be  selected  by  A.  B.  {Thomas  v.  Howell,  L. 
E.  18  Eq.  198),  wore  not  charitable.  A  bequest  to  keep  in  repair 
a  monument  inside  the  church  or  a  memorial  window  (being  part 
of  the  fabric  of  the  church),  is  a  valid  charitable  gift  {Hoare  v. 
Osborne,  L.  E.  1  Eq.  585) ;  not  so  a  bequest  for  the  repair  of  a 
vault  or  tomb  not  in  the  church,  belonging  to  the  testator  or  his 
family,  which,  if  unrestricted  as  to  time,  is  void  as  creating  a  per- 
petuity {Rkkard  v.  Robson,  31  Beav.  244;  Hoare  v.  Osborne,  ubi 
supra ;  Fisk  v.  AUorney-Ofneral,  L.  B.  4  Eq.  521).  So  a  devise  of 
land  to  be  used  as  a  family  burial  ground,  and  not  to  be  mortgaged 
or  sold,  is  void  as  a  perpetuity  {Neo  v.  Nio,  L.  E.  0  P.  C.  Ap.  381). 
Though  it  was  held  in  Ommanney  v.  Butcher,  Turn.  &  Euss.  200, 
that  a  direction  that  the  residue  of  a  fund  should  be  given  in  pri- 
vate charity  was  not  such  a  trust  as  the  court  would  execute,  and 
that  the  executors  were  trustees  for  the  next  of  kin,  it  would  pro- 
bably bo  incorrect  to  infer  that  the  executors  could  not  have  acted 
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of  real  andperaoiial  estate  in  trust  for  conversion,  swpi^a,     precedent  iv. 
J).  29.]     And  I  declare,  that  the  said  C.  B.  E.  F.  and    will  of  tradb 

PROPBRTT 

WITH  A  LIKITKA 

on  that  directioxi.    If  executors  in  obedience  to  such  a  direction    »^"optok8hip. 
distribnte  a  fund  in  private  charity,  it  can  hardly  be  thought  that  25.  Trusts  of 
the  payment  would  be  disallowed,  though  if  they  do  not  act  it  may  pnxiace  of  sale 
be  impossible  to  supply  the  place  of  their  individual  discretion  *£  ^Yn™**^ 
by  the  agency  of  the  court.    In  connection  with  the  cases  deciding  personal  estate, 
that  a  bequest  for  charitable  and  other  indefinite  purposes  without  ^i^d  of  money 
toy  apportionment  of  the  bequest  is  void  altogether  (1  Jarm.   the  sons^out^of 
p.  196),  see  also  Dclan  v.  Macdermot^  L.  E.  5  Eq.  60,  3  Ch.  Ap.   the  trade  for 
676 ;  WUkinatm  v.  Lindgrm,  L.  E.  6  Ch.  Ap.  670 ;  In  re  Jarman'a  payment  of 
**^  8  Ch.  D.  684.  ^:^^^^ 

A  great  many  cases  have  arisen  as  to  the  species  of  propei*ty  expenses,  debts, 
which,  as  savouring  of  the  realty,  is  within  the  Mortmain  Act,  for  and  legacies, 
vhich  see  1  Jarm.  p.  201  et  seq.  Eeference  may  be  made  to  the  As  to  what 
leading  case  of  Myers  v.  PerigcU,  11  0.  B.  90,  2  De  G.  M.  &  G.  599,  ^X^M^rt- 
determining  the  validity  of  a  bequest  to  charity  of  shares  in  a  joint  main  Act 
stock  bank  holding  real  estate,  which,  in  Edwards  v.  Hall,  6  De 
G.  M.  &  G.  74  (see  pp.  92  et  seq.),  was  treated  as  an  authority  for 
the  general  validity  of  bequests  to  charity  of  shares  in  joint  stock 
companies,  whether  incorporated  or  not,  and  whether  as  to  incor- 
porated companies  the  shares  are  or  are  not  declared  to  be  personal 
estate ;  and  see  Entwittle  v.  Davis,  L.  E.  4  Eq.  272,  as  to  shares  in 
a  land  company.  Bee  also  the  following  recent  cases,  in  which 
the  subject-matter  was  held  to  be  an  interest  in  land  within  the 
Act:  CluffY.  Cluffy  2  Ch.  D.  222  (consolidated  stock  of  the  Metro- 
politan Board  of  Works) ;  Chandler  v.  Howell,  4  Ch.  D.  661  (mort- 
gage by  Improvement  Commissioners  of  works,  rents,  and  rates) ; 
Brook  V.  Badley,  L.  E.  4  Eq.  106,  3  Ch.  Ap.  672  (legacy  payable  to 
testator  out  of  the  personal  and  proceeds  of  the  real  estate  of  a 
previous  testator,  contrary  to  March  v.  Attoi^ey-Qeneral,  2  Johns, 
ft  Hem.  61,  and  see  Aspinall  v.  Bourne,  29  Beav.  462) ;  Lucas  v. 
Jones,  L.  E.  4  Eq.  73  (money  collaterally  secured  on  land) ;  Shep- 
heard  v.  BeetJiam,  6  Ch.  D.  597  (unpaid  premium  reserved  by  a 
lease).  In  the  following  recent  cases  the  subject-matter  was  held 
not  to  be  an  interest  in  land  within  the  Act :  Holdsworth  v.  Daven- 
port, 3  Ch.  D.  185  (debenture  of  waterworks  company  in  statutory 
form) ;  In  re  MitchelVs  estate,  6  Ch.  D.  655  (debenture  of  railway 
company) ;  Atiree  v.  Hawe,  Weekly  N.  1878,  p.  160  (railway  dft- 
hentm^  stock);  Re  Beaumfwnt,  32  Beav.  191  (money  liable  to  be,  but 
not  actually,  invested  on  real  security).  A  deed  of  covenant  for 
payment  by  the  covenantor,  or  out  of  his  estate  (subject  to  his 
debts  and  legacies),  of  a  sum  of  money  to  be  devoted  to  charitable 
purposes  {Jeffries  v.  Alexander,  8  II.  L.  C.  594),  or  that  the  covo- 
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BXKouTORSHip.     naiitor  would  secure  by  will  a  sum  of  money  for  such  purposes 

{Fox  y.  Lownds,  L.  E.  19  Eq.  453),  have  been  decided  to  be  de- 
vices to  evade  the  Mortmain  Act,  and  to  fail  in  the  proportion  in 
which  the  assets  savoured  of  the  realty. 
As  to  vhat  A  large  number  of  oases  have  also  been  decided  upon  the  ques- 

bequeats  involve    tion  what  bequests  involve  the  purchase  of  land  so  as  to  contra- 
the^archaae  of     ^^^^  ^^  statute,  as  to  which  see  1  Jarm.  pp.  207—211.    That  a 

bequest  to  an  existing  charity  is  good  though  some  of  its  objects 
may  involve  the  acquisition  of  land,  and  the  application  of  the 
funds  is  in  the  discretion  of  the  trustees,  see  Wilkinson  v.  Barber ^  L. 
B.  14  Eq.  96.  A  bequest  to  be  applied  in  the  erection,  or  repair, 
or  improvement  of  buildings  on  land  already  appropriated  to  cha- 
rity is  unquestionably  valid  (see  1  Jarm.  p.  211);  but  the  rule  is 
now  settled  that  if  the  gift  directs  or  involves  the  erection  of  build- 
ings, it  will  be  void  unless  there  is  a  reference  to  an  existing  site, 
or  an  intention  is  expressed  or  to  be  gathered  from  the  will  ex- 
cluding the  purchase  of  land,  so  that  such  an  application  of  the 
fund  would  in  fact  be  a  breach  of  trust  (see  FhilpoU  v.  8t.  Oeorge^s 
Hospital,  2  H.  L.  0.  338 ;  PraU  v.  Harvey,  L.  E.  12  Eq.  644 ;  In 
re  Cox,  7  Ch.  D.  204) ;  though  some  of  the  cases  are  not  easy  to  re- 
concile with  the  rule.  See  the  following  additional  recent  cases 
on  this  point :  Tatham  v.  Drummond,  4  De  G.  J.  &  S.  484 ;  Sewell 
V.  Crewe-Ready  L.  E.  3  Eq.  60 ;  Booth  v.  Carter,  id.  757 ;  Cress^ 
well  V.  Cresawell,  L.  E,  6  Eq.  69 ;  Be  Watmough,  L.  E.  8  Eq.  272  ; 
Hawkins  v.  Allen,  L.  E.  10  Eq.  246 ;  In  re  Hedginan,  8  Ch.  D.  156; 
Be  Hawkins*  Will,  12  W.  E.  945.  That  the  extrinsic  circumstances 
under  which  the  bequest  was  made  are  admissible  in  evidence  in 
aid  of  the  construction,  see  Sewell  v.  Crewe- Bead,  ubi  supra ;  Cress- 
well  V.  Cresswell,  ubi  supra ;  Booth  v.  Carter,  ubi  supra ;  but  see  Be 
Watmough,  ubi  supra.  It  may  be  advisable,  in  cases  of  this  nature, 
to  insert  an  express  prohibition  (as  in  Philpott  v.  St,  Qeorge^s  HoS" 
pital,  ubi  supra)  of  the  application  of  the  fund,  or  any  part  of  it,  in 
the  purchase  of  land.  As  to  the  operation  of  a  bequest  for  erect- 
ing buildings,  or  forming  an  endowment  for  a  charitable  purpose, 
when  the  necessary  land  should  be  provided  aliunde,  without*  any 
limitation  in  respect  of  time,  see  Sinnett  v.  Herbert,  L.  E.  12  Eq. 
201,  7  Ch.  Ap.  232 ;  Chamberlayne  v.  Brockett,  L.  E.  8  Ch.  Ap.  206. 
Although  in  those  cases  the  objection  taken  to  the  disposition  on 
the  score  of  remoteness  was  overruled,  it  would  be  better  to  avoid 
any  such  question  by  imposing  a  limit  of  time  (as  in  Philpott  v. 
St,  George's  Hospital,  ubi  supra).  To  the  cases  (1  Jarm.,  pp.  208, 
209)  showing  that  the  bequest  is  saved,  if,  by  reason  of  the  invest- 
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survivor,  shall  out  of  the  monies  to  arise  from  such  sale     prwjkdmt  iv. 
and  conversion,  and  the  ready  money  of  which  I  shall  be    will  of  tradb 
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ment  in  land  being  optional  or  otherwise,  the  trust  may  be  car-     'xeoptobship. 

ried  out  without  contravening  the  statate,  add  Graham  v.  Fater* 

noOer,  31  Beav.  30 ;  Dent  v.  Allcro/t,  30  Beav.  335 ;  and  to  the 

ctses  on  the  effect  of  a  secret  trust  imposed  on  a  devisee  or  legatee 

to  apply  the  property  to  charitable  uses  (1  Jarm.  pp.  212,  213), 

add  Johruione  v.  Hamilton^  5  Gfiff.  30 ;  Moss  v.  Cooper,  1  Johns.  & 

Hem.  352;    Jonea   v.  Badley,  L.  E.  3  Eq.  635,  3  Ch.    Ap.  362; 

Sffingett  v.  Jenings,  L.  B.  10  £q.  488 ;  Rowhotham  v.   Dunnett,  8 

Ch.  D.  430. 

A  direction  such  as  that  in  the  text  for  payment  of  the  charitable  Eule  that  assets 
legacies  out  of  such  part  of  the  personal  estate  as  may  by  law  be  *"  "^ot  inar- 
betineathed  for  charitable  purposes  (or,  as  it  is.sometimes  put,  out  o^eti^Tt/*'''''' 
of  the  pure  personal  estate,  a  less  correct  expression,  since  the 
assets  may  comprise  real  estate  in  the  colonies  which  may  be  validly 
devoted  to  charity,  see  Beaumont  v.  Oliveira,  L.  B.  4  Ch.  Ap.  309, 
315),  is  rendered  necessary  by  the  well-established  rule  that  the 
law  will  not  marshal  the  assets  in  favour  of  charities.    Hence,  if 
a  testator  simply  gives  a  legacy  to  charity  (without  stating  out  of 
what  part  of  the  estate  it  is  to  come),  it  will  be  incident  upon  the 
general  personal  estate  rateably,  and  as  to  such  proportion  as 
would  be  payable  out  of  personal  estate  savouring  of  the  realty,  it 
will  fail  under  the  statute ;  nor  when  a  residue  is  bequeathed  to 
charity,  will  the  debts  and  legacies  be  thrown  preferably  on  the 
mixed  personalty  (see  1  Jarm.,  pp.  213  et  seq.). 

There  has  been  some  difference  of  opinion  as  to  the  precise  effect 
of  a  direction  for  payment  of  charitable  legacies  out  of  the  pure 
personalty,  but  it  appears  to  be  now  settled  (see  the  authorities 
discussed  in  1  Jarm  pp.  216 — 218,  Beaumont  v.  Oliveira,  ubi  supra), 
that  such  a  direction  wiU  not  have  the  effect  of  throwing  the  debts 
and  general  legacies  primarily  on  the  mixed  personalty,  so  as  to 
leave  the  pure  personalty  available  for  the  charity,  but  will  merely 
render  the  charitable  legacies  payable  exclusively  out  of  the  pure 
personalty  so  far  as  it  is  not  exhausted  by  the  rateable  pajrment  of 
the  debts  and  general  legacies.  Hence  the  direction  in  the  text  will 
suffice,  where  the  pure  personalty,  after  contributing  its  quota  to 
the  funeral  and  testamentary  expenses,  debts,  and  general  legacies^ 
is  enough  also  to  pay  the  charitable  legacies;  but  where  the  charit- 
able bequests  of  the  testator  take  a  larger  range,  or  where  it  is  desired 
to  devote  as  much  as  possible  of  the  property  to  charitable  uses, 
in  addition  to  a  direction  to  the  above  effect,  the  real  and  mixed 
estate  should  in  terms  be  charged  preferentially  with  the  payment 
of  the  funeral  and  testamentary  exponsos,  debts,  and  legacies 
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Direction  to 
narslial  assets 
in  favour  of 
charities. 


Another  form. 


possessed  at  my  death,  and  the  monies  which  shall  be 
received  by  them  or  him  from  my  said  sons  or  son  ou 

(other  than  charitable  legacies),  ia  exoneration  of  the  pure  per- 
sonal estate.  On  the  subject  of  marshalling,  see  also  Wigg  y. 
Nichdly  L.  R  14  Eq.  93,  where  the  will  contained  a  general 
direction  that  the  assets  should  be  marshalled  so  as  to  give  the 
fullest  effect  to  the  charitable  bequest?;  Wills  v.  Bourne^  L.  E. 
16  Eq.487;  Miles  y.  Harrison,  Ij.'R,  9  Oh.  Ap.  316  (where  the  costs 
of  suit  were  held  to  be  included  under  the  phrase  **  testamentary 
expenses  ");  and  see  MaodoncUdY.  Macdondldy  L.  R.  14  Eq.  60  (as  to 
the  Scotch  law).  A  direction  for  payment  of  the  charitable  legacies 
out  of  the  pure  personal  estate  should  extend  to  the  legacy  duty,  if 
they  are  given  free  of  duty,  see  WUkinsan  v.  Barber,  L.  R.  14  Eq.  96. 

Some  only  of  the  many  points  connected  with  charitable  be- 
quests have  here  been  touched  upon.  That  the  Mortmain  Act  does 
not  apply  to  the  Oolonies,  see  1  Jarm.  221,  and  the  oases  cited  in 
note  (o)  thereto;  to  which  add  Neo  v.  Neo,  L.  R.  6  P.  0.  Ap.  381, 
and  as  to  India,  see  Macdonald  v.  Macdonaldy  ubi  supra.  As  to 
Scotland  and  Ireland,  see  1  Jarm.  pp.  220 — 221,  referring  (with 
regard  to  Ireland)  to  7  &  8  Vie.  c.  97.  As  to  the  partial  relaxa- 
tions of  the  Mortmain  Act  in  favour  of  particular  objects  or  institu- 
tions, or  otherwise,  see  1  Jarm.  pp.  221 — 223,  and  as  to  the  con- 
struction of  clauses  in  special  acts  enabling  particular  charities  to 
take  gifts  of  land  or  money  with  reference  to  the  Mortmain  Act, 
see  Ndhersole  v.  School  for  the  Indigent  Blind,  L.  R.  11  Eq.  1 ; 
Chester  v.  Chester,  L.  R.  12  Eq.  444;  Luckraft  v.  Pridha/in,  6  Oh.  D. 
205.  On  the  general  subject,  see  also  Lead.  Oas.  Oonv.  notes  to 
Corhyn  v.  French,  2nd  ed.  pp.  471  et  seq.  As  to  the  legacy  duty 
on  charitable  legacies,  see  supra,  p.  79,  note. 

The  following  is  a  short  form  directing  the  marshalling  of  the 
assets  in  favour  of  charities,  similar  to  the  clause  in  Wigg  v. 
Nicholl,  ubi  supra ;  but  it  would  often  be  necessary  to  give  more 
specific  directions : — 

"  And  I  DIRECT  that  my  estate  and  eflfects,  both  real 
and  pei*sonal,  shall  be  so  marshalled  and  administered  as 
to  give  the  fullest  possible  effect  to  the  legacies  and  be- 
quests hereinbefore  contained  in  favour  of  the  several 
charitable  institutions  hereinbefore  mentioned." 

In  the  following  form  more  specific  provision  is  made  for  the 
same  purpose : — 

"  [Bequest  of  chaHtable  legacies  duty  free.]  And  I 
DIRECT  that  if  necessary  my  assets  shall  be  marshalled 
so  as  to  leave  such  part  of  my  estate  as  may  lawfully 
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account  of  the  said  trade  or  business,  in  pursuance  of  the     prkokdkht  ir. 
trust  or  direction  in  that  behalf  hereinbefore  contained,    will  or  tradb 

PROPERTY 
*    "    WITH   A   LIHITBD 

be    disposed    of    for    charitable    purposes,    or    a    suffi-  

cient  part  thereof,  available  for  the  payment  of  the  cha- 
ritable legacies  hereinbefore  bequeathed,  and  the  legacy 
duty  thereon.  And  I  hereby  charge  such  part  of  my 
estate,  real  or  personal,  as  shall  not  be  legally  appli- 
cable for  charitable  purposes,  with  the  paymient  of 
my  funeral  and  testamentary  expenses  and  debts,  and  all 
legacies  and  pa5rments  given  or  directed  by  this  my  will, 
or  consequent  thereon  (except  charitable  legacies  and  the 
duty  thereon),  in  express  exoneration  of  such  part  of  my 
personal  estate  as  shall  be  legally  applicable  for  such  pur- 
poses, so  far  as  may  be  necessary  for  securing  the  pay- 
ment in  full  of  the  said  charitable  legacies  and  the  duty 
thereon,  but  not  further  or  otherwise." 

The  following  form  contains  provisions  for  giving  the  fullest 
effect  to  a  residuary  bequest  in  favour  of  charities  : — 

"  [Residuary  bequest  to  charities,]    Provided  always,  clauses  for 
and  I  declare,   that   the  legacies   or  shares  of  my  re-  f^liuuT  be^ 
siduaiy  estate   hereinbefore   bequeathed   to   the  respec-  quest  to  chari- 
tive  societies  and    institutions   aforesaid  shall  not,    nor     ^' 
shall  any  part  thereof  respectively,    be   applied   in  the 
purchase  of  land,  but  the  same  shall  be  applied  exclu- 
sively for  the  other  designs  and  purposes  of  the  said  re- 
spective societies  and  institutions.      And  in  order  to 
give  the  fullest  effect  to  such  bequests  for  charitable  pur- 
poses, I  direct  that  all  my  funeral  and  testamentary  ex- 
penses and  debts  of  whatsoever  description,  and  all  the 
legacies  and  annuities  bequeathed  by  this  my  will  or  any 
codicil  hereto,  and  all    legacy  duty  on    any  legacies  or 
annuities  by  this  my  will   or  any    codicil    hereto,    be- 
queathed  free  of  duty,  and  also  all  costs  and  expenses 
to  be  incurred  by  my  executors  and  trustees  in  or  about 
tbe  administration  of  my  estate,  or  the  execution  of  the 
trusts  of  this  my  will  or  any  codicil  or  codicils  hereto,  or 
othenvise  in  relation  to   my  estate,  shall    be  primarily 
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pay  my  funeral  and  testamentary  expenses  and  debts 
(other  than  the  debts  hereinbefore  directed  to  be  paid  by 

charged  upon  and  borne  by  my  real  and  leasehold  estates, 
and  such  parts  of  my  personal  estate  as  cannot  lawfuUy 
be  bequeathed  for  charitable  purposes,  and  the  monies  to 
arise  from  the  sale  and  conversion  thereof  respectively,  and 
the  investments  representing  such  monies,  in  exoneration 
of  such  parts  of  my  personal  estate  as  may  lawfully  be  so 
bequeathed,  and  the  monies  to  arise  from  the  sale,  conver- 
sion, and  collection  thereof,  and  the  investments  repre- 
senting such  monies,  and  shall  be  chargeable  on  such 
last-mentioned  personal  estate  and  the  trust  premises  re- 
presenting the  same  in  aid  and  in  the  event  of  the  insuffi- 
ciency only  of  the  other  portions  of  my  estate,  or  the 
tmst  premises  representing  the  same.  Provided  also, 
and  I  further  declare,  that  in  case  as  to  any  part  or  parts 
of  my  personal  estate  my  executors,  or  trustees  or  trustee, 
shall  be  advised  that  it  is  doubtful  whether  the  same  may 
lawfully  be  bequeathed  for  charitable  purposes,  they  or  he 
shall  have  full  discretion  and  authority  to  treat  the  same 
as  not  being  capable  of  being  so  bequeathed,  and  their  or 
his  determination  in  that  behalf  shall  be  conclusive  and 
binding  on  the  said  respective  societies  and  institutions. 
And  in  case  the  residuary  bequests  and  dispositions 
hereinbefore  contained  in  favour  of  the  said  respective 
societies  and  institutions  shall  partially  fail,  by  reason  of 
any  part  or  parts  of  my  estate  being  of  such  a  nature  as 
cannot  legally  be  disposed  of  for  charitable  purposes,  then 
and  in  that  case  I  bequeath  such  part  or  parts  of  my  said 
residuary  estate,  as  to  which  the  residuary  bequests  and 
dispositions  hereinbefore  contained  shall  so  fail,  unto  A.  B. 
of ,  and  C.  D.  of ,  as  joint  tenants  for  their  abso- 
lute benefit,  having  full  confidence  that  they  or  the  sur- 
vivor of  them  will  desire  to  carry  out  my  wishes  to  the 
utmost  of  their  or  his  power,  but  nevertheless  without 
intending  to  impose  any  trust  on  them  or  him,  or  in  any 
manner  to  abridge  or  qualify  their  or  his  absolute  owner- 
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my  said  sons),  and  pecuniary  legacies  (other  than  the  legacy    ^•''■^■^*  ^v- 
hereinbefore  charged  on  the  real  estate  hereinbefore  devised    will  o?  tradb 

PHOPKRTT 

to  my  said  son  Q.  B.),  and  shall  invest  the  residue  of  the  same  ^ith  a  limited 

monies  in  the  names  or  name,  &c.   [Truatafor  investment,    ''"^^*^^"^' 

and  for  wife  ofad  issue,  with  advancemeiit,  maintenance, 

and  accumulation  clauses,  as  in  Precedent  I.  pp.  33 — 44. 

Power  to  postpoTie  sale  and  conversion  of  real   and 

personal  estate,  and  direction  as  to  interTneddate  income, 

supra,  p.  49.    Lea^ng  poiver,  p.  51.    Power  to  trustees  to 

settle  questions,  p.  54.     Trustee  clause,  p.  55.1    Provided  26.  Proviso  that 

*  '  -^  '  -'^  -^  m  the  event  of 

ALWAYS,  and  I  declare  that  in  the  event  of  my  said  wife  testator's  wife 
marrying  again  she  shall  cease  to  be  a  trustee  of  this  my  she  shall  cease 
will,  and  the  trust  estate  shall  thereupon  be  conveyed,  ***  ^  *  *"^^ 
assured,  and  transferred  so  as  to  be  vested  in  the  remain- 
ing or  continuing  trustees  or  trustee  for  the  time  being 
thereof.       [Declaration   cw   to    devolution    of   trustees' 
powers,  p.  56.]    And  I  declare,  that  the  said  Q.  H.  may,  27.  Power  to 

,,.         ,«         i»/»  !.•         r  •  !•  executor  and 

by  hmiself  or  his  firm,  act  as  solieitor  for  or  in  relation  to  trustee  who  is 
my  estate,  or  to  my  executors  or  executor,  or  trustees  or  ci^rgefer*^ 
trustee  for  the  time  being,  and  shall  be  entitled  to  charge,  buaiuessdoue. 
and  shall  be  paid  for  all  business  done  by  him  as  such 
solicitor,  in  the  same  manner  as  if  he  had  not  been  an 

executor  or  trustee  {j).     [Devise  of  trust  and  mm^tgage  28.  Appoint- 
ment of  general 

^~^ -    -         ■  - 

ship  or   rights    under    the    bequest    hereinbefore    con- 
tained." 

(y)  As  to  the  rule  pTohibiting  a  trustee  from  making  any  profit 
out  of  the  trust  (the  operation  of  whicli  it  is  the  object  of  this  clause 
to  exclude),  see  ante,  YoL  iu.,  Settlements,  p.  792,  note.  The  fol- 
lowing form  extends  the  right  to  remuneration  to  future  as  well  as 
original  trustees,  and  to  other  businesses  as  well  as  that  of  a 
sohcitor : — 

"And  I  DECLARE  and  direct  that  any  executor  or  ori-  27a.  General 
ginal  or  future  trustee  of  this  my  will  who  is  or  shall  be  ^^®1:  ^  vrofes- 

°  ^  "^  ^  sional  trustees  to 

of  the  profession  of  a  solicitor,  or  engaged  in  any  other  pro-  charge  for 
fession  or  business,  shall  be  entitled  to  make  the  same     ^"^^^  °"®* 
charges  and  to  receive    the  same  remuneration  for  all 
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pKBOEDEKT  IV.  estatss,  p.  58.]  And  I  hereby  appoint  my  said  wife 
WILL  OP  TRADE  C.  B.,  SO  loiig  as  she  shall  remain  unmarried,  and  the  said 
*fi.  F.  and  G.  H.  executors  of  this  my  will  (except  as  to  the 
said  effects  and  premises  hereinbefore  bequeathed  to  my 
said  sons  D.  B.  and  E.  B.).  \_Appointment  of  guardians, 
supra,  p,  62.]    In  witness,  &c. 


PBOPERTT 

WITH  A   LIVITSD 

EXBOUTORSUir. 


executors,  the 
appointment  of 
testator's  wife 
(>eing  confined 
to  her  widow- 
hood. 


rRUCEDBNT  V. 


WILL  OF  A 

TRADER,  WITH 

SPECIAL 

CLAIT8E8. 


WILL  of  REAL  aiid  PERSONAL  estate.  Bequest  of  lega- 
cies to  daughters,  ONE  being  to  an  infant,  to  fall 
into  RESIDUE  on  her  death  under  twenty-one,  hut  the 
INTEREST  to  be  paid  to  her  in  the  meantime.  Lega- 
cies of  daughters  dying  in  testator* s  lifetime  to  go  to 
their  children.  ^Gift  of  residue  to  children 
equally,  and  settlement  of  the  shares  of  daugh- 
ters, a/nd  of  the  shares  o/soNS  dying  in  the  testator's 
lifetime,  leaving  children,  Tower  for  daughters  to 
give  life  interests  to  their  husbands,  and  to  trustees 
to  VARY  the  settlements.  Usual  clauses.  Power 
to  lay  out  trust  monies  in  the  purchase  of  land, 
to  be  held  as  personal  estate.  Power  to  allot  and 
appropriate  the  testator's  property  specifically 
among  the  legatees  of  the  produce.  Tenants  for 
LIFE  to  take  INCOME  from  death.  Portions  subse- 
quently advanced  to  be  pro  tanto  satisfaction  of 
LEGACIES.    Powers  for  closing  and  carrryinq  on 


business  done  by  him  in  or  about  the  administration  or 
management  of  my  estate,  real  or  personal,  or  the  execu- 
tion of  the  trusts  of  this  my  will,  as  he  would  have  been 
entitled  to  make  and  receive  if  he  had  not  been  an  exe- 
cutor or  trustee  of  this  my  will." 


w^^^^fmssmm&i^mmmwt^^ammumm  luiiB^.L^iiiiiiHiiiiBi   m.^ 
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PAKTNERSHIP  arid  other  businesses  of  the  testator,     pmcbdknt  v. 
Appointment  of  executors   not  to   affect   their ^      will  or  a 
DEBTS  to  the  testator.  '^special  "" 

0LAU8B8. 

I,  A,  B.  of  &c.  [supra,  p.  24],    And  whereas  I  have  ] 

nine  children   at   present    living,    who    are  hereinafter  the  testator  has 
named  according  to  their  respective   seniorities  of  age  t^^youngwt ' 
(that  is  to   say),  C.  D.,   the  widow  of  ,  deceased,  daughter  being 

J /'  '  '  '    an  infant; 

B.  B.,  £.  B.,  F.  B.,  G.  B.,  H.  B.,  J.  B.,  K.  B.,  and  L.  B., 
ail  of  whom  have  attained  the  age  of  twenty-one  years, 
except  my  said  daughter  L.  B.,  who  is  of  the  age  of 
eighteeiii  years,  or  thereabouts;  And  whereas  I  have  2.  —of his 

already  given  the  sum  of  £ to  the  said  C.  D.,  or  to  portS^^^ual 

her  and  her  said  late  husband,  and  the  like  sum  to  each  amount  to  his 

eldest  SIX 

of  my  next  eldest   five   children,   Now,   with  a  view  of  children, 
placing  my  other  children   on  the   same  footing  as  my 
said  eldest  six  children,  I  BEQUEATH  to  each  of  them,  3.  Bequest  of 
my  said  other  children,  viz.,  the  said  J.  B.,  K.  B.,  and  i^JSe^^onnt^ 
L.  B.,  the  like  sum  of  £ ,  with  interest  thereon  at  *®  *^«  ^^^ 

younger 

the  rate  of  £ per  cent,  per  annum,  from  the  day  of  children. 

my  death  until  the  payment  thereof,  such  interest  to  be 
paid  half-yearly.    Provided  always,  that  in  case  at  my  4.  The  legacy 
death  my  said  daughter  L.  B.  shall  be  under  the  age  of  ^^^^^^^^^0 
twenty-one  years,  and  shall  not  then  have  married  with  retained  by  the 

.  testator's 

my  consent,  the  legacy  of  £ hereinl)efore  bequeathed  executors ; 

to  her  shall   be    retained   by    my   acting   executora   or 

executor,  Upon  trust  to  pay  the  same  to  her  when  and  5.  —till  she 

if  she  shall  attain  the  age  of  twenty-one  years,  or  marry  one1)^imin7' 

[with  the  consent  of  her  guardians  or  guardian  for  the 

time  being],  whichever  shall  first  happen;   And  upon  6.  —paying her 

further  trust  in   the   meantime   to  pay  the   interest  of  jn  the  meMiUB^e 

her  said  legacy  to  her  half-yearly  as  aforesaid  ;  And  I  °^  hor  own 

declare  that,   notwithstanding  her  infancy,    her    receipt 

shall  be  an  effectual  discharge  for  such  interest  (a)  ;  And  7.  —if  such 

IF  my  said  daughter  L.  B.  shall  not  attain  the  age  of  atUifntwenty-^ 

(a)  See  supra,  p.  73,  uote  (</). 
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one  or  marry, 
her  legacy  to 
fail  into  the 
residue. 

8.  Beqnest  to 
tmstees  of  the 
legacies  of 
daughters  dying 
in  the  testator's 
lifetime  leaving 
children ; 

9.  — in  trust 
for  such  child- 
ren; 


10.  —and  on 
failure  of  such, 
to  fall  into  the 
residue. 


11.  General 
devise  and  be- 
quest in  trust 
for  sale  and 
conversion, 
and  for  division 
of  the  proceeds 
among  the 
testator's 
children 
equally. 

12.  Direction 
for  investment 


twenty-one  years,  or  marry  [with  such  consent  as  afore- 
said], the  same  legacy  shall  immediately  upon  her  death 
sink  into  and  form  part  of  my  general  residuary  estate. 
Provided  also,  that  in  case  any  of  my  said  daughters 
J.  B.,  K.  B.,  and  L.  B.,  shall  die  in  my  lifetime,  leaving 
children  or  a  child  who  shall  be  living  at  my  death  (6), 

then  I  BEQUEATH  the  legacy  of  £ so  as  aforesaid 

intended  for  every  or  any  daughter  so  dying,  with  interest 
thereon  as  aforesaid,  unto  K  F.  of  &c.,  Q.  H.  of  &c., 
and  J.  K.  of  &c.,  their  executors  and  administrators, 
In  trust  for  all  or  any  her  children  or  child  who  shall 
be  living  at  my  death,  and  who  being  sons  or  a  son 
attain  the  age  of  twenty-one  years,  or  being  daughters 
or  a  daughter  attain  that  age  or  marry  under  that  age 
[with  the  consent  of  their  or  her  parents  or  parent,  or 
guardians  or  guardian  for  the  time  being],  and  if  more 
than  one,  in  equal  shares  ;  And  if  as  to  any  daughter  of 
mine  so  dying  there  shall  be  no  child  of  such  daughter  who 
shall  be  living  at  my  death,  and  who  being  a  son  attains 
the  age  of  twenty-one  yeai's,  or  being  a  daughter  attains 
that  age  or  marries  under  that  age  [with  such  consent  as 
aforesaid],  then  the  legacy  hereinbefore  provided  for  such 
daughter  or  such  her  issue  shall,  upon  failure  of  such  issue, 
sink  into  and  form  part  of  my  general  residuaiy  estate. 
[Oeneral  devise  and  heqneat  of  real  and  personal  estate  in 
trust  for  conversion,  and  for  payment  out  of  produce  of 
funeral  and  testamentary  expenses,  debts,  amd  legacies  as 
in  Precedent  I.  or  II.  supra.]  And  shall  pay  and 
divide  the  residue  of  the  same  monies  among  all  such  of 
my  said  nine  children  as  shall  be  living  at  my  death,  in 
equal  shares.  Provided  always,  and  I  hereby  declare, 
that  the  said  E.  F.,  G.  H.,  and  J.  K.,  and  the  survivors  and 

(b)  But  for  this  clause  the  legacy  of  any  daughter  dying  iii 
the  testator's  lifetime  leaving  issue  surviving  him  would  have  de- 
volved as  part  of  her  estate  under  the  33rd  section  of  the  Wills 
Act ;  see  supra,  p.  43,  note  (m). 
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survivor  of  them^  and  the  executors  or  administrators  of  such     pbeosdkht  v. 
survivor,  shall  invest  every  share  in  the  same  residuary       will  or  a 
monies  which  is  hereinbefore  expressed  to  be  given  to  a    ^^^bp^iIl"" 
daughter  of  mine  living  at  my  death  (including  the  share        olatoss. 

of  my  said  daughter  L.  B.),  (c)  in  the  names  or  name  or  of  the  shares  of 

under  the  legal  control  of  them  or  him,  the  said  trustees  g^^fi^^geciiri- 

or  trustee  in  or  upon^  &c.  [investments,  see  supra,  p.  34,  ^®^L^***  ^^®' 

and  note  (j)  thereto] ;  and  may  from  time  to  time  vary  or  investments, 
transpose  such  investments  into  or  for  others  of  any  nature 

hereby  authorised  ;  But  so  nevertheless,  that  in  every  is.  Investments 

case  where  the  person  who  shall  under  the  trusts  herein-  the  consent  of 

after  declared  be  for  the  time  being  beneficially  entitled  tl^e  cestui  que 

^  **  trusts  of  the 

to  the  income  of  the  trust  monies,   stocks,   funds,   or  income  if  of 
securities  so  for  the  time  being  to  be  invested  or  varied,       ' 
shall  be  of  full  age,  such  investment  or  variation  shall  be 
made  with  her  or  his  consent  in  writing;  And  shall,  14.  Trusts  for 
during  the  life  of  each  such  daughter  of  mine,  pay  the  SeraiTto*^the  ^ 

(c)  The  following  form  indicates  the  variations  in  the  commence- 
ment of  the  tmsts  of  daughters'  shares  where  there  is  a  prior  trust 
for  investment  {t,  ^.,  where  the  testator's  widow  takes  a  life  interest 
in  the  residuary  estate),  and  also  where  the  trust  extends  to  some 
daughters  only,  as  to  certain  named  daughters,  or  to  daughters 
who  marry  after  the  testator's  death  and  under  age,  or  who  so 
many  without  consent  of  guardians : — 

"Provided  always,  and  I   declare  that  as  to  my  12a.  Variation 

daughters and [as  to  every  daughter  of  mine  ^  ^^^T^l 

who  shall  be  a  spinster  and  under  the  age  of  twenty-one  of  daughters' 
years  at  my  death,  and  shall  afterwards  marry  under  that  "''*^- 
age  without  the  consent  of  her  guardians  or  guardian  for 
the  time  being],  the  shai-e  hereinbefore  given  to  such 
daughter  in  my  said  residuaiy  estate,  and  the  stocks 
funds,  and  securities  representing  the  same,  shall  not  vest 
absolutely  in  her,  but  shall  be  held  by  the  trustees  or 
trustee  for  the  time  being  of  this  my  will  upon  trust,  that 
the  said  trustees  or  trustee  for  the  time  being  shall 
during  the  life  of  such  daughter  pay  the  income  \to  the 
daughter  for  life,  (fee,  as  in  the  text],'* 


Tjr^-iAi  »m»M.^. 


140  WILLS. 

FuciDBHTT.  incotDe   of   her  said   share,   or  of  the   stocks,   funds,   or 

TILL  or  A  securities    from   time    to    time   representiDg  the   same, 

'^nwiit™  *°  ^^'^^  daughter,  for  her  sole  and  separate  use,  inde- 

'"•*'""■  pendeotly   of  her  husband  (if  any)  for  the  time  being, 

KTenJd4aght«ra  and   of  his  debts,   control,   and   engagements,  and  such 
for  Ufe  for  their  ,     „  ,  ,.  ,        - 

uptnte  nw ;  daughter  shall   not  have   power  to   dispose  or  depnve 

herself  of  the  benefit  thereof  by  anticipation,  and   the 

receipt  of  each  such  daughter  (as  to  my  said  daughter 

L,   notwithstanding  her   infancy)   {d)   shall   alone  be   a 

sufEcient  discharge  for  the   income   of  such  her  share ; 

li.  -oa  tfaeir     And  FROM  and  after  the  death  of  each  such  daughter  (e), 

capitftl  of  their     shall  Stand  possessed  of  the  share  hereinbefore  given  to 

tS^  '"tie""     ^^^  '"  ""y  ^"'^  residuary  estate,  and  of  the  stocks,  funds, 

RspectiTs  imie,    and   securities   represcntiog  the  same,   and   the  income 

^point;  thereof.  In  trust  for  all  or  such  one  or  more,  exclusively 

of  the  others  or  other,  of  the  children  or  remoter  issue  of 

such  daughter  born  or  to  be  bom  during  the  life  of  such 

daughter,  or  within  twenty-one  years  after  her  death,  at 

such  age  or  time  or  respective  ages  or  times,  if  more  than 

one,  in  such  shares,  and  with  such  future  or  executory  or 

other  trusts  for  the  benefit  of  the  said  issue,  or  some  or 

one   of  them,   with  such  provisions  for  their  respective 

advancement  (either  in  the  lifetime  of  such  daughter  or 

after  her  decease)  and  maintenance  and  education,  at  the 

discretion  of  the  trustees  or  tnistee  for  the  time  being  of 


(rf)  See  BUpn,  p.  73,  note  (5). 

(e)  TKe  trueta  in  the  text  after  the  death  of  the  daught«T  are 
considered  to  be  those  best  adapted  for  general  use.  Sometimee  as 
to  one  or  more  of  the  daughters  who  are  already  married,  a  life 
interest  in  remainder  [ahsoluto  or  determinable  on  bankruptcy  or 
alienation)  is  given  to  her  husband,  and  the  power  of  appointment 
among  the  isBue  is  given  to  her  and  her  husband  jointly,  and  to 
the  survivor  of  them.  If  in  theee  or  other  respects  the  truata  of 
the  shares  of  some  daughters  differ  from  those  of  tho  othcra,  it  will 
UBUully  be  neceasary  t«  declare  the  trusts  of  auch  aharee  separately, 
either  at  length,  or  by  reference,  with  the  specified  modificatiuue, 
to  the  trusts  previously  dedoied  of  the  other  ahaios. 


\ 


,  WILLS.  141 

l{  this  my  will,  or  of  any  other  pei*sons  or  person,  and  upon     PRBo«i>wrp  v. 

8uch  conditions,  with  such  restrictions,  and  in  such  manner  will  of  a 
as  such  daughter  shall  by  deed,  with  or  without  power  "^^"^ial" 
of  revocation  and  new  appointment,  or  by  will  or  codicil        cLAuans. 

appoint ;  And  in  default  of  such  appointment,  and  so  la.  _and  in 

far  as  no  such  appointment  shall  extend,  In  trust  for  po^t^enCFn 

all  or  any  the  children  or  child  living  at  my  death,  or  *r«st  ^or  their 

•^  r  children  who 

bom  afterwards,  of  such  daughter  (/),  who  being  a  son  or  attain  21,  or 
sons  attain  the  age   of   twenty-one  years,  or    being  a  nulr^,  equally" 
daughter  or  daughters  attain  that  age  or  marry  under 
that  age  [with  the  consent  of  her  or  their  parents  or 
parent,  or  guardians  or  guardian  for  the  time  being],  and 
if  more  than  one,  in  equal  shares.    Provided  always   17.  Hotchpot 
that  no  child  of  such  daughter  who  or  whose  issue  shall  ^  "*^ 
take  any   part  of  the  same   trust  premises  under  any 
appointment  made  by  such  daughter  in  pursuance  of  the 
power  in   that  behalf  hereinbefore  contained    shall,  in 
default  of   appointment  to    the    contrary,   have   or   be 
entitled  to  any  share  of  the  unappointed  part  of  the  same 
trust  premises  without  bringing    the   share    or    shares 
appointed  to  him  or  her,  or  to  his  or  her  issue,  into  hotch- 
pot, and   accounting  for  the  same  accordingly.     And   I  18.  Indefaalt 
FURTHER  declare,  that  if  there  shall  be  no  child  living  ©ntitledrthe 
at  my  death,  or  bom  afterwards,  of  such  my  daughter,  ?^**?L°f  ®^^ 
who  being  a  son  attains  the  age  of  twenty-one  years,  or  to  go  as  she 

I'll  •         1  •  1        ii         shall  appoint ; 

being  a  daughter  attains  that  age  or  marries  under  that 
age  [with  such  consent  as  aforesaid],  then  after  the  death 
of  such  my  daughter,  and  such  default  or  failure  of  her 
children  as  aforesaid,  which  shall  last  happen,  (and  subject 
to  the  trusts,   powers,  and    provisions   hereinbefore  and 


(/]  If  it  is  desired  to  provide  for  the  event  of  a  grandcliild  of 
the  testator  dying  in  his  lifetime  leaving  issue,  substitute : — 

"  In  trust  for  all  or  any  the  children  or  child  of  such 
daughter  who  shall  be  living  at  my  death  or  born  after- 
wards, or  shall  have  died  in  my  lifetime  leaving  issue  sur- 
viving me,  and  who  being  a  son,  &c.  ;'*  see  supra,  p.  42,  note. 
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19.  — and  in 
deiaalt  of  ap- 
pointment, to 
accrue  to  the 
other  children 
of  the  testator 
in  equal  ahares. 


20.  Power  to 
daughters  to  give 
life  interests  to 
their  husbands 
surnving  them. 


21 .  Power  to 
the  trustees  to 


hereinafter  declared  and  contained),  the  said  tmstees  or 
trustee  for  the  time  being  shall  stand  possessed  of  the 
share  of  such  my  daughter  in  my  said  residiiaiy  estate, 
and  of  the  stocks,  funds,  and  securities  representing  the 
same,  and  the  income  thereof,  In  trust  for  such  person 
or  persons,  and  for  such  purposes  as  such  my  daughter 
shall  by  deed,  with  or  without  power  of  revocation  and  new 
appointment,  or  by  will  or  codicil,  appoint ;  And  that 
in  default  of  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  as  well  the  original  share  of 
such  daughter  as  any  share  or  shares  which  may  accrue 
to  her  under  this  present  provision,  or  any  other  clause 
or  provision  of  accruer  contained  in  this  my  will,  shall 
(subject  as  aforesaid)  accrue  to  my  other  children  (sons 
and  daughters)  who  shall  be  living  at  my  death,  in  equal 
shares,  and  the  share  or  shares  which  shall  so  accrue  to 
any  of  my  said  daughters  shall  be  held  upon  the  trusts 
and  with  and  subject  to  the  powers,  provisoes,  and  declara- 
tions herein  declared  and  contained  of  and  concerning  her 
original  share,  or  as  near  thereto  as  circumstances  will 
admit.  Provided  always,  and  I  hereby  declare,  that, 
notwithstanding  the  trusts  hereinbefore  declared  of  the 
shares  of  my  said  daughters,  it  shall  be  lawful  for  each  of 
my  said  daughters,  by  deed  executed  in  contemplation  of 
her  marriage,  or  when  married  by  will  or  codicil,  to 
appoint  that  all  or  any  pai-t  of  the  income  of  her  original 
and  accruing  share  or  shares  in  my  said  residuary  estate, 
and  in  the  stocks,  funds,  and  securities  representing  the 
same,  shall,  from  and  after  her  death,  be  paid  to  her 
husband  for  his  life  or  for  any  less  period,  and  upon  such 
conditions  and  with  such  restrictions  as  she  shall  think 
fit  ig).    Provided  always,  and  I  further  declare,  that 


Power  to  each 


(9)  The  following  is  a  form  of  clause  enabling  any  daughter  to 
take  part  of  her  share  out  of  settlement : — 

"  Provided  always,  and  I  hereby  declare,  that  not- 
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it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time  prmhdeht  v. 

being  of  this  my  will,  at  any  time  or  times  during  the  life  will  of  a 

of  any  of  my  said  daughters,  either  before  or  aft^r  her  '^gp^i^"" 

marriage,  but  so  that  the  same  be  in  contemplation  and  gla^ubvb. 

in  consideration  of  her  first  or  some  subsequent  marriage,  alter  the  settle- 

-.  ,  .  J     1      •        xi  .  •  n  ment  of  the 

or  after  any  such  marriage  and  dunng  the  contmuance  of  daughters*  shares 
her  coverture,  and  so  that  the  same  be  with  her  consent  ^ngent^^ 
in  writing  (which  consent,  as  respects  my  said  daughter 
Ll,  shall  be  effectual  notwithstanding  her  infancy)  (h),  by 
any  deed  or  deeds,  to  alter  or  vary  all  or  any  of  the  trusts, 
powers,  and  provisions  hereinbefore  or  hereinafter  declared 
and  contained  of  and  concerning  the  said  original  or 
accruing  share  or  shares  of  such  daughter  in  my  said 
residuary  estate,  and  the  stocks,  funds,  and  securities 
representing  the  same,  and  the  income  thereof,  or  any 
part  thereof  respectively,  either  by  authorising  such 
share  or  shares  and  premises,  or  any  part  thereof  respec- 
tively, to  be  advanced  and  lent  on  the  bond  or  other 
personal  security  of  her  husband  or  then  intended  husband, 
or  on  any  other  security,  or  by  declaring  and  making 

withstanding  the  trusts  hereinbefore  declared  concerning  daughter  to 
the  share  of  each  of  my  said  daughters  of  and  in  my  said  S^*JLi"°t*^£ 
residuary   estate,  the  said   trustees    or   trustee  for  the  her  share. 
time  being  shall,  at  the  request  in  writing  of  any  of  my 
said  daughters,  raise  out  of  the  said  share  of  the  daughter 
by  whom  such  request  shall  be  made,  or  out  of  the  stocks, 
funds,  or  securities  representing  the  same,  any  sum  or 

sums  not  exceeding  in  the  whole  the  sum  of  £ ,  and 

pay  the  same  to  such  person  or  persons,  for  such  purposes 
and  in  such  manner  as  such  daughter  shall  in  writing 
order  or  direct,  and  in  default  of  any  such  order  or 
direction  to  such  daughter  for  her  absolute  and  (if  she 
shall  be  under  coverture)  for  her  sole  and  separate  use, 
and  her  receipts  or  the  receipts  of  her  appointees  shall  be 
sufficient  discharges  for  the  same.'* 
{h)  See  above,  p.  73,  note  (g). 
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22.  Trustees  to 
have  absolute 
diflcretion  and 
freedom  from 
responsibility 
ia  respect  of 
such  settlement. 


23.  The  shares 


Power  to 
trustees  to 
settle  shares  of 
daughters  mar- 
rying under  25. 


trusts  and  provisions  of  and  concerning  such  share 
or  shares  and  premises  and  the  income  thereof,  or 
any  part  thereof  respectively,  in  favour  and  for  the 
benefit  of  her  children  or  child  or  remoter  issue,  or  any 
of  them,  dififerent  from  the  trusts  and  provisions  hereby 
declared  and  made  concerning  the  same  in  favour  and 
for  the  benefit  of  such  children  or  child  or  issue,  or  by 
giving  any  such  husband  or  intended  husband  the  first 
life  interest  in  the  income  of  the  same  share-  or  shares  and 
premises,  or  of  any  part  thereof  respectively,  either  abso- 
lutely or  upon  any  conditions  and  subject  to  any  restric- 
tions, or  by  absolutely  vesting  such  share  or  shares  and 
premises  or  any  part  thereof  respectively  in  such  daughter 
or  such  husband  or  intended  husband,  discharged  from  all 
trusts  and  provisions,  or  by  declaring  and  making  such 
other  trusts  and  provisions  of  and  concerning  such  share 
or  shares  and  premises,  and  the  income  thereof,  or  any 
part  thereof  respectively,  as  the  said  trustees  or  trustee 
for  the  time  being,  with  such  consent  as  aforesaid,  may 
deem  expedient  And  I  declare,  that  the  said  trustees 
or  trustee  shall  not  be  accountable  either  for  the  exercise 
or  non-exercise  of  the  power  lastly  hereinbefore  contained, 
or  as  to  the  mode  or  manner  of  the  exercise  thereof,  it 
being  my  intention  that  such  trustees  or  trustee  shall 
have  an  entire  and  uncontrolled  discretion  as  to  the  same, 
such  consent  as  aforesaid  being  obtained  to  the  exercise 
thereof  (i).      Provided  always,  and  I  further  declare. 


(t)  The  following  is  a  form  giving  power  to  the  trustees  to  settle 
the  share  of  a  daughter  marrying  under  a  given  age.  If  the 
specified  age  is  aboye  twenty-one,  provision  should  of  course  be 
made,  as  in  this  form,  for  the  payment  of  the  income  to  the  daughter 
in  the  meantime : — 

"  I  EMPOWER  my  said  trustees  or  trustee,  at  their  or  his 
discretion,  to  settle  or  cause  to  be  settled  all  or  any  part 
of  the  share  or  respective  shares  in  my  said  residuary 
estate  of  any  daughter  or  daughters  of  mine  who  being  a 
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that  in  case  any  of  my  said  daughters  shall  die  in  my  life-     pmctomt  ▼. 
time  leaving  children  or  a  child  who  shall  be  living  at  my       will  of  a 
death,  then  as  well  the  original  as  the  accruing  share  or     '^^^bcial 

OLAUSBS. 


of  danghters 


spinster  or  spinsters  at  my  death,  shall  afterwards  marry  ^^.     f^  ^^^ 
before  attaining  her  or  their  age  or  respective  ages  of  testator's  life- 

time  Ipaviiis 

twenty-five  years,  for  the  benefit  of  such   daughter  or  children,  to  be 
daufifhters  respectively,  for  her  or  their  life  or  respective  i»eid  upon  tJie 

"  JT  y '  ^  *  ^     trusts  preTiously 

lives  for  her  or  their  separate  use  without  power  of  anti-  declared. 
cipation,  and  after  her  or  their  death  or  respective  deaths, 
for  the  benefit  of  her  or  their  husband  or  respective  hus- 
bands for  life  (determinable  or  not  on  bankruptcy  or 
alienation),  and  for  the  benefit  of  her  or  their  respective 
children  or  issue  or  some  one  or  more  to  the  exclusion  of 
the  others  or  other  of  them,  and  in  such  manner  and  with 
such  ulterior  trust  or  trusts  as  my  said  trustees  or  trustee 
may  think  expedient,  and  to  cause  or  permit  to  be  in- 
serted in  any  such  deed  or  deeds  of  settlement  such  powers 
and  provisions  as  to  the  investment  of  the  portion  or  re- 
spective portions  thereby  settled,  and  the  appointment  of 
new  trustees  and  such  other  powers,  clauses,  and  pro- 
visions (whether  usual  or  special)  as  the  circumstances  of 
the  case  may  appear  to  my  said  trustees  or  trustee  to 
require;  And  I  declare  that  the  receipt  of  the  trustees 
or  trustee  for  the  time  being  of  any  settlement  or  settle- 
ments to  be  made  as  aforesaid  for  any  monies,  stocks, 
funds,  shares,  or  securities  to  be  paid  or  transferred 
to  them  or  him  upon  the  trusts  thereof  shall  be  an 
effectual  discharge  or  effectual  discharges  to  my  said 
trustees  or  trustee  for  the  same,  and  shall  exonerate  them 
or  him  from  all  liability  to  see  to  the  application  thereof ; 
Provided  always,  and  I  declare  that  from  and  after  my 
death  or  the  time  when  such  daughter  or  respective 
daughters  of  mine  shall  attain  the  age  of  twenty-one 
years,  and  until  she  or  they  respectively  shall  attain  the 
age  of  twenty-five  years  or  marry,  the  income  of  her  or 
their  respective  share  or  shares  in  my  said  residuary 
estate  shall  be  paid  to  her  or  them  respectively." 

VOL.  IV.  L 
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24.  The  shares 
of  sons  dying  in 
the  testator's 
lifetime  to  be  in 
trust  for  their 
children  ; 


25.  —if  no 
children,  to 
accrue  to  the 
testator's  other 
children  in  equal 
shares. 


shares  hereinbefore  or  hereinafter  provided  for  such 
daughter  and  her  issue  and  otherwise  as  aforesaid  in  the 
event  of  her  being  living  at  my  death,  of  and  in  my  said 
residuary  estate,  shall  be  held  and  applied  upon  the  trusts 
and  with  and  subject  to  the  powers,  provisoes,  and  decla- 
rations upon  with  and  subject  to  which  the  same  would 
under  or  by  virtue  of  this  my  will  have  been  held  and 
applied  in  case  such  daughter  had  been  living  at  my 
death  and  had  died  immediately  afterwards  (y).  Pro- 
vided ALSO,  and  I  further  declare,  that  in  case  any  of  my 
said  sons  shall  die  in  my  lifetime,  leaving  children  or  a 
child  who  shall  be  living  at  my  death  or  be  bom  after- 
wards, then  as  well  the  original  as  the  accruing  share  or 
shares  hereinbefore  or  hereinafter  provided  for  each  such 
son  in  the  event  of  his  being  living  at  my  death,  of  and  in 
my  said  residuary  estate,  shall  be  in  trust  for  all  or  any 
the  children  or  child  of  the  son  so  dying  who  shall  be 
living  at  my  death  or  be  bom  afterwards,  and  who  being 
a  son  or  sons  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  attain  that  age  or  marry  under 
that  age  [with  the  consent  of  her  or  their  parents  or 
parent  or  guardians  or  guardian  for  the  time  being]  and  if 
more  than  one  in  equal  shares,  with  the  like  powers 
(exercisable  by  the  trustees  or  tmstee  for  the  time  being 
of  this  my  will)  of  investment  and  varying  securities  as 
are  hereinbefore  contained  with  regard  to  the  shares  of 
my  said  daughters ;  And  if  there  shall  be  no  child  of 
such  son  so  dying  as  aforesaid  who  shall  be  living  at  my 
death  or  bom  afterwards,  and  who  being  a  son  attains  the 
age  of  twenty-one  years,  or  being  a  daughter  attains  that 


(j)  The  insertioii  of  this  clause  is  obviously  neoessary,  as  the 
primary  gift  in  this  will  is  to  the  children  living  at  the  testator's 
death.  It  should  equally  be  inserted  if  the  primary  gift  is  to  all 
the  children  simpliciter,  having  regard  to  the  rule  of  construction, 
that  a  gift  to  a  class  includes  those  only  who  survive  the  testator  ; 
see  supra,  p.  42,  note* 
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age  or  marries  under  that  age  [with  such  conseut  as  afore- 
said], then  after  such  default  or  failure  of  children  as 
aforesaid,  as  well  the  original  as  the  accruing  share  or 
shares  of  such  son  shall  accrue  to  my  other  children  (sons 
and  daughters)  who  shall  be  living  at  my  death,  in  equal 
shares,  and  the  share  or  shares  which  shall  so  accrue  as 
last  mentioned  to  any  of  my  daughters  shall  be  held  and 
applied  upon  the  trusts  and  with  and  subject  to  the 
powers,  provisoes,  and  declarations  herein  declared  and 
contained  of  and  concerning  her  original  share,  or  as  near 
thereto  as  circumstances  will  admit.  Provided  always, 
and  I  hereby  declare,  that  it  shall  be  lawful  for  the  said 
trustees  or  trustee  for  the  time  being  at  any  time  or  times 
(but  so  that  in  regard  to  any  of  the  monies  or  funds  in 
which  any  of  my  daughters  or  their  respective  husbands 
may  have  a  prior  life  or  other  interest  the  exercise  of  the 
present  power  be  with  her  or  his  consent  in  writing  while 
she  or  he  may  have  such  interest,  and  so  that  in  regard  to 
all  the  aforesaid  premises  the  same  be  subject  and  without 
prejudice  to  any  other  prior  interest  or  interests  whether 
contingent  or  not)  to  raise  all  or  any  part  or  parts  of  the 
then  expectant  or  presumptive  or  vested  poi-tion  of  any 
child  of  any  of  my  daughters  or  sons  under  the  trusts  of 
this  my  will,  and  to  pay  or  apply  the  same  for  the  advance- 
ment or  benefit  of  such  child  in  such  manner  as  the  said 
trustees  or  trustee  shall  think  fit.  And  I  further  de- 
clare, that  so  long  as  the  portion  or  portions  of  any 
child  or  children  of  any  of  my  daughters  or  sons  of 
and  in  any  of  the   trust  premises  hereby  provided  for 

such  child  or  children  (including  the  legacies  of  £ 

hereinbefore  bequeathed  in  trust  as  aforesaid,  in  the  event 
of  any  of  my  said  youngest  three  daughters  dying  in  my 
lifetime  as  aforesaid)  shall  not  be  absolutely  vested,  the 
said  trustees  or  trustee  for  the  time  being  may  from  time 
to  time  (but  as  to  any  of  the  monies  and  funds  in  which 
any  of  my  daughters  or  their  respective  husbands  may 
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PBBOKPTOT  ▼.    jjave  a  prior  life  or  other  interest  subject  and  without 
WILL  OF  A       prejudice  to  such  interest  or  interests,  and  as  to  all  the 
sPBo'iAL  ^    aforesaid  premises  subject  and  without  prejudice  to  any 
0LAU8«8.        other  prior  interest  or  interests,  whether  contingent  or 
not)  pay  and  apply  all  or  so  much  as  the  said  trustees  or 
trustee  shall  think  proper  of  the  income  of  such  portion 
or  portions  for  or  towards  the  respective  maintenance  and 
education  of  the  child  or  children  for  the  time  being  en- 
titled thereto  in  expectancy  as  aforesaid ;  and  may  either 
themselves  or  himself  so  pay  or  apply  the  same,  or  may 
pay  the  same  to  the  respective  guardians  or  guardian  of 
such  child  or  children  respectively,  for  the  purpose  afore- 
said, without  seeing  to  the  application  thereof;  and  shall, 
&c.     [Accumulation  Clause,  aupiu,  p.  44?.]  (k).     Pro- 

{k)  In  this  precedent  provision  is  not  made  for  the  advancement 
or  maintenance  of  the  testator's  children  on  the  assumption  that 
they  are  all  adult  or  nearly  so.  Otherwise  provision  should  be  added 
for  the  advancement  of  the  sons  (if  not  also  the  daughters),  and 
maintenance  of  children.  The  advancement  clause  in  the  text 
may  readily  be  extended  to  sons.  The  following  form  of  mainte- 
nance and  accumulation  clauses  extends  toboth  sons  and  daughte  rs 
as  well  as  grandchildren. 

"Provided  always,  and  I  hereby  declare,  that  the 
trustees  or  trustee  for  the  time  being  of  this  my  will  may 
pay  and  apply  the  whole  or  such  part  as  the  said  trustees 
shares  are^  or  trustee  shall  think  fit  of  the  income  of  the  share  or 
settled.  portion  to  which  any  son  or  grandchild  of  mine  who  shall 

be  under  the  age.  of  twenty-one  years,  and  in  the  case  of  a 
granddaughter  a  spinster,  shall  for  the  time  being  be  en- 
titled presumptively  or  in  expectancy,  or  any  daughter  of 
mine,  who  shall  be  under  the  age  of  twenty-one  years  and 
a  spinster,  shall  be  entitled  for  her  life  under  any  of  the 
respective  trusts  hereinbefore  declared  (but  not  until  after 
the  determination  of  the  preceding  interests  or  interest,  if 
any,  created  by  or  under  this  my  will)  for  or  towards  the 
'  maintenance  or  education  of  such  son  or  daughter  or 
grandchild,  and  that  the  said  trustees  or  trustee  may  either 
themselves  or  himself  so  pay  or  apply  the  same,  or  may 


27  a.  Mainte- 
nance clause  as 
to  children  and 
grandchildren 
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VIBED  ALWAYS,  and  I  declare,  that  it  shall  be  lawful  for     precbdeitt  ▼. 
the  trustees  or  trustee  for  the  time  being  of  this  my  will       will  o»a 

TRADER,  WITH 

SPECIAL 

pay  the  same  to  the  guardian  or  guardians  of  such  son,  or        claubes. 
daughter,  or  grandchild,  for  the  purpose  aforesaid  without  monies  in  the 
seeing  to  the  application  thereof;  And  shall  during  such  JJ^^*"®  °^ 
minority,  and,  in  the  case  of  a  female,  spinsterhood,  accu-  Accumulation 
mulate  all  the  residue  (if  any)  of  the  same  income  in  the  clause. 
way  of  compound  interest,  by  investing  the  same  and  the 
resulting  income  thereof  in  any  such  investments  as  are 
hereinbefore  mentioned,  and  such  respective  accumula- 
tions shall  be  added  and  form  accretions  to  and  eventually 
devolve  together  with  the  respective  principal  funds  from 
which  the  same  respectively  shall  have  proceeded,  but 
with  power  for  the  said  trustees  or  trustee  to  resort  to  the 
accumulations  of  any  preceding  year  or  years,  and  to  apply 
the  same  for  or  towards  the  education  or  maintenance  of 
the  son,  or  daughter,  or  grandchild  of  mine  who,  if  of  full 
age,  would  for  the  time  being  be  entitled  to  the  income 
of  the  fund  from  which  the  same  shall  have  arisen,  in  the 
same  manner  as   such   accumulations  might  have  been 
applied  in  case  they  had  been  income  arising  from  the 
original  trust  fund  in  the  year  in  which  they  shall  be  so 
applied." 

See  also  the  general  forms  of  advancement,  &c.,  olauBes,  supra, 
p.  45,  note. 

In  the  following  form  power  is  given  to  maintain  and  educate 
members  of  a  class  out  of  one  another's  shares  of  income.  See  also 
the  form  supra,  p.  47,  of  power  of  advancement  and  maintenance 
out  of  capital  and  income  as  a  common  fund : 

•'  Pbovided  always,  nevertheless,  and  I  hereby  declare,  27  h.  Power  to 
that  the  said  trustees  or  trustee  may,  if  they  or  he  think  ^u^^  memben 
proper,  during  the  suspense  of  vesting  of  the  share  or  por-  of  a  class  out  of 
tion  under  the  trusts  hereinbefore  declared  of  any  child  gh^of  income 
of  mine  or  other  person  for  whose  respective  maintenance 
and  education  provision  is  hereinbefore  made,  apply  any 
part  of  the  income  arising  from  such  his  or  her  expectant 
share  or  portion  for  or  towards  the  maintenance  or  educa- 
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Power  to  ap- 
point distinct 
trustees  for  the 
shares  of  the 
daughters. 


at  any  time  or  times,  upon  the  request  in  writing  of  the 
person  for  the  time  being  beneficially  entitled  to  the  in- 


tion  of  all  or  any  his  or  her  brothers  and  sisters,  or 
brother  or  sister  for  the  time  being  entitled  in  ex- 
pectancy to  shares  or  portions  or  a  share  or  portion  under 
the  trusts  hereinbefore  declared,  with  power  to  make  such 
application  either  personally  or  through  the  guardian  or 
guardians  of  the  object  or  objects  in  whose  favour  such 
application  shall  be  made  without  seeing  to  the  applica- 
tion thereof ;  and  in  the  event  of  such  power  being  exer- 
cised, the  residue  only  of  the  income  arising  from  any 
share  or  portion  as  to  the  income  whereof  the  same  shall 
be  exercised,  not  applied  either  for  or  towards  the  main- 
tenance or  education  of  the  child  or  other  person  entitled 
thereto  in  expectancy  as  aforesaid,  or  for  or  towards  the 
maintenance  or  education  of  any  brothers  or  sisters,  bro- 
ther or  sister  of  such  child,  shall  be  accumulated  in  man- 
ner and  for  the  purposes  hereinbefore  in  that  behalf 
mentioned." 

In  the  following  form  power  is  given  to  appoint  difltinct  trustees 
of  the  daughters'  shares : 

"  Provided  always,  and  I  hereby  beclare,  that  it  shall 
be  lawful  for  the  said  trustees  or  trustee  by  any  deed  or 
deeds  to  appoint  any  persons  or  person  (of  whom  any  one 
or  more  of  the  persons  exercising  this  power  may  be  one 
or  more)  to  be  trustees  or  trustee  of  the  original  and 
accruing  share  and  shares  of  any  of  my  said  daughters  in 
my  said  residuary  estate,  and  in  case  of  such  appointment 
being  made  as  to  any  one  or  more  of  my  said  daughters, 
the  original  and  accruing  share  and  shares  of  such  daughter 
or  daughters  respectively  in  the  said  trust  monies,  stocks, 
funds,  and  securities  shall  upon  such  appointment  or  ap- 
pointments respectively,  or  as  soon  as  the  case  will  admit, 
be  paid,  assigned,  or  transferred  by  the  trustees  or  trustee 
of  this  my  will  to  the  trustees  or  trustee  so  appointed,  to 
be  by  them  or  him  held  upon  such  trusts,  and  with  and 
subject  to  such  powers,  provisoes,  and  declarations  as  are 
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come  of  any  such  trust  monies,  stocks,  funds,  or  securities  prwedbht  v. 
as  aforesaid,  if  there  shall  be  any  such  person  and  such  will  or  a 
person  shall  be  of  full  age,  but  if  not,  then  at  the  sole  dis- 
cretion of  the  said  trustees  or  trustee,  to  invest  all  or  any 
part  of  the  same  trust  monies  (and  for  that  purpose  to 
convert  into  money  or  call  in  any  stocks,  funds,  or  secu- 
rities, in  or  upon  which  the  same  may  for  the  time  being 
be  invested)  in  the  purchase  (Z)  of  any  freehold,  copyhold, 
or  customary  manors,  messuages,  lands,  tenements,  or 
hereditaments  in  England  or  Wales,  for  any  estate  of  in- 
heritance, or  of  any  leasehold  messuages,  lands,  tenements, 
or  hereditaments  in  England  or  Wales  for  any  term  of 
years  whereof  not  less  than  sixty  years  shall  be  unexpired 
at  the  time  of  such  purchase,  to  be  conveyed,  surrendered, 
or  assigned  to  them  or  him  the  said  trustees  or  trustee, 
and  their  or  his  heirs,  executors,  administrators,  and  as- 
signs, according  to  the  tenure  thereof;  Upon  trust,  that  29.  -to  be  held 

,  .  ,  ill  trust  for  sale  j 

the  said  trustees  or  trustee,  and  their  or  his  heirs,  execu- 
tors, or  administrators,  shall  upon  such  request  or  at  such 
discretion  as  aforesaid  sell  the  same  hereditaments,  either 
together  or  in  parcels,  and  either  by  public  auction  or 


herein  declared  and  contained  [or  as  may  be  declared  and 
contained  by  and  in  any  such  modified  or  altered  settle- 
ment as  aforesaid]  concerning  the  same  tinist  premises, 
and  all  the  provisions  of  my  will  (including  the  power  to 
appoint  new  trustees)  shall  apply  to  such  newly  appointed 
trustees  or  trustee  as  if  they  or  he  had  been  originally 
constituted  trustees  or  trustee  by  this  my  will.  Provided 
always,  that  after  any  such  appointment  of  trustees  or  a 
trustee  the  power  of  appointing  new  trustees  or  a  new 
trustee  in  their  or  his  place  shall  not  be  exercisable  when 
there  shall  be  a  tenant  for  life  in  possession  of  the  trust 
estate  without  his  or  her  consent.' 


>> 


(^  As  to  the  power  of  investment  of  trust  monies  in  land  to  be 
held  as  personal  estate,  see  ante,  YoL  iii.,  Settlements,  p.  60. 
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80,  — ^the  pur- 
chase-money to 
be  held  apon  the 
trusts  of  the 
original  trust 
monies. 


31.  Rents  and 
profits  of  pur- 
chased lands  to 
be  applied  as 
income  of  in- 
Tested  monies. 


82.  Power  to 
lease  purchased 
land. 


private  contract,  and  either  with  or  without  any  special 
or  other  stipulations   as  to   title  or  evidence  or  com- 
mencement of  title  or  otherwise,  and  may  buy  in  and 
rescind  or  vary  any  contract  of  sale  and  resell  without 
being  answerable  for  loss  occasioned  thereby,  and  may, 
for  the  purposes  aforesaid  or  any  of  them,  execute  and 
do  all  such  assurances  and   things  as  they  or  he  shall 
think   fit;    AxD   SHALL   stand  possessed  of  the  monies 
to  arise  from  any  such  sale  (after  payment  thereout  of 
the  costs  attending  the  same)  upon  the  same  trusts  and 
with  and  subject  to  the  same  powers,  provisoes,  and  de- 
clarations (including  the  said  power  of  purchasing  here- 
ditaments) as  the  money  laid  out  in  the  purchase  of  such 
hereditaments  as  aforesaid  would  then  have  been  subject 
to  if  the  same  had  not  been  so  laid  out ;  And  shall  in 
the  meantime,  and  until  all  such  hereditaments  shall  be 
sold,  pay  or  apply  the  rents  and  profits  thereof,  or  of  the 
part  thereof  for  the  time  being  unsold,  to  the  person  or 
persons  for  the  purposes  and  in  the  manner  to  whom  and 
for  and  in  which  the  income  of  the  trust  premises  applieil 
in  the  purchase  thereof  as  aforesaid  would  have  been  pay- 
able or  applicable  under  the  trusts  hereinbefore  declared 
in  case  such  purchase  had  not  been  made,  it  being  my 
will  and  intention  that  the  hereditaments  which  shall  be 
purchased  under  this  power   shall,  when  purchased,   be 
considered  as  money,  and  be  subject  to  the  same  trusts  in 
all  respects  as  the  money  laid  out  in  the  purchase  thereof 
would  for  the  time  being  have  been  subject  to  if  the  same 
had  not  been  so  laid  out.     Provided  always,  and  I  fur- 
ther declare,  that  it  shall  be  lawful  for  the  said  trustees 
or  trustee  in  the  meantime  until  all  the  said  purchased 
hereditaments  shall  be  sold  as  aforesaid,  upon  such  request 
or  at  such  discretion  as  aforesaid,  to  demise  the  same  or 
any  part  or  parts  thereof  at  rack-rent  for  any  term  of 
years  not  exceeding  twenty-one  yeai*s,  to  take  eflFect  in 
possession  or  within  six  calendar  months  from  the  making 
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of  the  demise  (m).    And  I  expressly  declare,  that  the     pmobdbht  v. 
said  tmstees  or  trustee  shall  in  every  case  have  the  most       will  or  ▲ 
full  and  entire  discretion  as  to  the  choice  of  the  invest-    ^^b^^al^"^ 
ments  in  upon  or  into  which  the  said  trust  monies  or  any        ^^^"^ 
part  thereof  may  be  invested  or  varied  as  aforesaid,  and  88.  Trustees  to 
as  to  the  exercise  or  non-exercise  of  the  power  lastly  here-  discretion  and 
inbefore  contained  of  purchasing  lands  or  other  property,  uabiii^  as  to 
and  the  choice  of  the  property  which  may  be  so  purchased,  "▼estments  and 
and  in  other  respects  in  relation  to  the  provision  lastly 
liereinbefore  contained,  but  so  that  in  the  case  or  cases 
hereinbefore  particularly  mentioned  such  consent  as  afore- 
said be  obtained.    Provided  always,  and  I  declare,  that  84.  Pomrer  to 
the  said  trustees  or  trustee  may  either  forthwith  after  my  or  defer  sale.   ^ 
death  sell  my  leasehold  houses  and  shares  in  companies  and 
other  saleable  property,  or  defer  to  do  so  as  to  the  whole  or 
any  part  thereof  until  any  future  period  or  periods  as  they 
or  he  of  their  or  his  proper  authority  and  at  their  or  his 
sole  discretion  may  think  most  expedient  and  advantageous 
under  all  the  circumstances  for  the  several  parties  bene- 
ficially interested  in  my  estate,  without  being  answerable 
for  any  loss,  injury,  or  prejudice  which  may  in  consequence 
thereof  be  sustained,  arise,  or  happen  by  or  to  the  parties 
80  beneficially  interested  or  any  of  them  (n).    Provided  85.  Power  to 
always,  and  I  further  declare,  that  it  shall  be  lawful  for  Jl^te^^T 
the  said  trustees  or  trustee  at  any  time  or  times  after  my  *^®  testator's 

•'  '^    property  speci- 

d^th,  but  so  that  all  my  children  who  may  for  the  time  ficaliy  among  the 

,.,,..  ,      -.  X   xi.        X      •  -J.'         '        legatees  of  the 

being  be  living  and  of  age  consent  thereto  m  writing,  in-  produce, 
stead  of  selling  the  same  to  appropriate  and  allot  my  shares 


(m)  If  the  will  contains  the  usual  leasing  power  of  the  testator's 
real  estate  until  sale,  the  power  to  lease  purchased  land  may  oon- 
veniently  be  incorporated  with  it. 

(n)  See  the  general  power  to  postpone  sale  and  conversion  of  real 
and  personal  estate,  p.  49,  supra,  and  also  the  special  powers,  in 
the  notes  at  pp.  50  et  seq.  It  would  usually  be  proper  to  add 
powers  of  leasing  and  management  until  sale,  as  in  the  forms  at 
pp.  49  &  51,  supra. 
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in  companies  or  any  of  them,  or  any  other  part  of  my  pro- 
perty, in  or  towards  satisfaction  of  the  legacies  and  the 
shares  in  my  estate  hereby  bequeathed  in  favour  of  my 
children  or  their  issue  and  otherwise  as  aforesaid,  or  any  of 
such  legacies  and  shares,  and  every  or  any  such  appro- 
priation and  allotment  shall  take  effect  from  such  period 
or  periods,  and  be  made  for  or  in  respect  of  such  sum 
and  in  other  respects  in  such  manner  as  may  be  deemed 
fair  and  proper  by  the  said  trustees  or  trustee  for  the 
time  being,  such  consent  being  given  thereto  as  aforesaid, 
and  the  shares  or  property  which  may  be  appropriated 
and  allotted  in  or  towards  satisfaction  of  any  legacy 
or  share  which  under  any  of  the  provisions  herein  con- 
tained is  to  remain  vested  in  and  be  held  by  the  said 
trustees  or  trustee  upon  trust  as  aforesaid  shall  remain 
vested  in  and  be  held  by  the  said  trustees  or  trustee,  and 
the  income  thereoT  shall  be  applied,  upon  the  trusts  and 
with  and  subject  to  the  powers,  provisoes,  and  declarations 
(including  the  power  of  varying  investments)  upon,  with, 
and  subject  to  which  the  stocks,  funds,  and  securities 
hereinbefore  authorised  to  be  purchased  as  aforesaid  by 
or  out  of  such  legacy  or  share,  and  the  income  thereof  are 
or  is  hereinbefore  directed  to  be  held  and  applied  respec- 
tively (o) ;  And  without  meaning  to  make  it  obligatory 

(o)  Such  a  power  as  that  in  the  text,  enabling  the  family  to  effect 
a  division  in  specie  (without  conversion)  of  the  testator's  property  or 
part  thereof,  notwithstanding  that  some  of  the  shares  may  belong  to 
persons  under  disability,  or  may  be  in  settlement,  is  often  very 
useful.  The  following  is  a  compendious  but  more  general  form  of 
a  like  power  applicable  to  real  or  personal  estate,  and  keeping  alive 
the  trusts  and  powers  of  sale  and  transposing  investments  and 
interim  powers  of  leasing  management,  &c.,  until  the  property 
vests  absolutely  in  possession.  A  fuller  form  adapted  to  real 
estate  will  be  found  infra : — 

35a.Powertoap-  "  And  I  FURTHER  empower  the  said  trustees  or  trustee 
pIJwLtote ^^  at  any  time  to  allot  or  appropriate  any  part  or  pai-ts  of 
in  satisfaction      my  estate,  whether  real  or  personal,  in  or  towards  satis- 


36.  ReGommeo' 
dation  that 
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on  the  said  trustees  or  trustee  or  my  children  to  make     pi»oii>mrT  t. 
such  appropriation  and  allotment,  I  recommend  that  in      will  or  a 
particular  such  appropriation  and  allotment  of  my  shares    '^^^j^^"" 
or  of  part  thereof  be  made  as  aforesaid.    And  inas-       olapbm. 
MUCH  as  it  may  be  deemed  expedient  by  my  children  certain  propoxty 

.     .      ''  ^  J       J  shall  be  BO 

m  general  that  one  or  more  of  my  said  sons and  allotted. 

shall  have  appropriated  and  allotted    to   him  or  87.  Direction 

.  1  .  -  *^*  ■'ich  allot- 

them  m  or  towards  satisfaction  of  his  or  their  share  or  mente  loay  be 
shares  some  part  of  the  said  shares  or  other  property,  gone  who  are 

appointed 
~ — tmstees. 

faction  of  any  legacy  or  share  in  my  residuary  estate  cf  legacies  or 

t.,*,,,  «  BhaiTBB  of  residue. 

oerembefore  bequeathed  to  or  in  trust  for  any  son  or 
daughter  or  grandson  or  granddaughter  of  mine  or  any 
other  person  at  such  valuation  or  estimate  of  value  as  the 
said  trustees  or  trustee  shall  think  fit,  and  to  execute  and 
make  such  conveyances,  assurances,  or  transfers  of  any  pro- 
perty so  allotted  or  appropriated  as  may  be  necessary  or 
proper,  but  any  property  so  appropriated  or  allotted,  and 
the  proceeds  thereof,  if  sold,  and  the  investments  represent- 
ing the  same  shall  nevertheless,  until  the  same  shall  become 
traosferrable  to  some  person  or  persons  absolutely  entitled 
thereto,  be  and  remain  subject  (according  to  the  nature 
thereof  and  so  far  as  circumstances  may  require  or  admit) 
to  the  trusts  for  sale  and  investment  and  powers  of  vary- 
ing investments  and  postponing  sale  and  conversion,  and 
of  leasing  and  management  until  sale,  and  other  inci- 
dental or  subsidiary  powers  and  provisions  hereinbefore 
contained,  in  the  same  manner  as  if  such  appropriation 
or  allotment  had  not  taken  place,  and  so  that  any  real 
estat-e  so  appropriated  or  allotted  shall  for  the  purpose 
of  transmission  be  considered  personal  estate,  and  subject 
thereto,  such  property  and  the  proceeds  of  the  conver- 
sion thereof  and  the  investments  of  such  proceeds  shall 
be  held  upon  the  like  trusts,  and  with  and  subject  to 
the  like  powers,  provisoes  and  declarations  as  the  legacy 
or  share  in  or  towards  satisfaction  whereof  the  same  shall 
have  been  allotted." 
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38.  Income  of 
the  unsold  or 
unappropriated 
property  to  be 
applied  as  the 
income  of  the 
produce  thereof 
if  sold. 


89.  Tenants  for 
life  to  be  entitled 
to  income  from 
the  testator's 
death. 


40.  Sumssub- 
snquently  ad- 
yanced  to 
the  testator's 
children  to  be 
in  satis^tion 
pro  tanto  of 
their  shares. 


I  expressly  authorise  such  appropriation  and  allotment 
to  be  made  to  him  or  them  with  such  consent  as 
aforesaid^  notwithstanding  that  such  sons  are  hereby  ap- 
pointed trustees  of  this  my  will.  Provided  always, 
and  I  hereby  declare,  that  in  the  meantime  and  until 
the  shares  and  other  property  hereinbefore  directed  to 
be  sold,  or  appropriated  and  allotted  as  aforesaid,  shall 
be  sold  or  appropriated  and  allotted  in  pursuance  of  the 
trusts  or  powers  aforesaid,  the  said  trustees  or  trustee 
shall  pay  and  apply  the  rents,  profits,  and  income  thereof 
(after  payment  thereout  of  all  rates,  taxes,  premiums  for 
insurance  against  loss  by  fire,  costs  of  repairs,  and  other 
outgoings  which  they  or  he  shall  think  fit  to  pay)  to  the 
persons  for  the  purposes  and  in  the  manner  to  whom  and 
for  and  in  which  the  income  of  the  stocks,  funds,  and 
securities  in  or  upon  which  the  monies  to  arise  from  the 
sale  thereof  are  hereinbefore  directed  to  be  invested  would 
be  payable  or  applicable  under  the  trusts  herein  contained 
in  case  the  sale  and  investment  aforesaid  were  then 
actually  made.  Provided  also,  and  I  declare,  that  the 
several  persons  for  the  time  being  entitled  for  life  or 
otherwise  to  the  income  of  the  ultimate  residue  of  my 
estate  shall  be  considered  entitled  to  such  income  from 
the  day  of  my  death  (p).  Provided  always,  and  I  here- 
by declare,  that  if  I  shall  in  my  lifetime  advance  or  give, 
or  covenant  or  agree  to  advance  or  give  to  or  with  any  of 
my  said  children  any  sum  or  sums  of  money  on  his  or  her 
marriage  or  otherwise  for  his  or  her  advancement,  prefer- 
ment, or  benefit,  then  (unless  I  shall  in  writing  direct  the 
contraiy)  every  such  sum  shall  be  taken  in  or  towards 
satisfaction  of  the  provision  intended  to  be  hereby  made 


{p )  See  the  direction  as  to  the  enjoyment  of  intermediate  income 
until  sale  or  conversion,  supra,  p.  60 ;  and  as  to  the  right  to  the 
intermediate  income  in  the  absence  of  any  special  direction,  see  the 
references  in  p.  7,  note  (a),  supra. 
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in  favour  of  the  child  to  or  with  whom  such  sum  shall  be 
advanced  orgiven,  or  covenanted  or  agreed  to  be  advanced 
or  given,  or  in  favour  of  his  or  her  issue,  and  shall  be 
brought  into  hotchpot  and  accounted  for  accordingly,  and 
as  regards  every  or  any  sum  to  be  so  advanced  or  given, 
or  covenanted  or  agreed  to  be  advanced  or  given,  to  or 
with  any  of  my  said  daughters,  J.  B.,  E.  B.,  and  L.  B., 
such  sum  shall  in  the  first  place  be  taken  in  or  towards 

satisfaction  of  the  legacy  of  £ hereby  provided  for 

her  or  her  issue  as  aforesaid  (q).    And  I  declabe  that  41.  clause  sap- 

plemental  to 

(q)  As  to  the  satiB&Gtion  or  ademption  of  legacies  by  portions,  see 
the  notes  to  Ex  parte  Pye,  2  Lead.  Cas.  Eq.,  5th  ed.,  pp.  356  et  seq. 
A  clause  directing  advances  to  children  or  other  property  to  be 
broaght  into  hotchpot  by  them  should  not  (as  is  sometimes  done), 
be  framed  as  patting  the  legatees  to  their  election  (as  in  the  case  of 
the  common  hotohi>ot  danse  annexed  to  a  trust  for  children  in 
de&olt  of  appointment),  which  would  not  meet  the  case  where 
the  shares  given  by  the  will  are  settled  on  the  legatees  and  their 
iasoe,  or  otherwise,  but  should  operate  merely  as  a  direction  that 
the  amount  or  value  of  the  advances  or  other  property  shall  be 
bronght  into  account  in  calculating  the  share  of  each  legatee  under 
the  wiU.  In  connection  with  the  operation  of  clauses  of  this  nature, 
see  Auaten  v.  Fowdl,  31  Beav.  583 ;  and  as  to  the  mode  of  working 
out  such  a  clause,  and  as  to  charging  interest  on  advances  after  the 
testator's  death,  see  EiUon  v.  Eilton,  L.  B.  14  Eq.  468 ;  Field  v. 
Seward,  5  Ch.  D.  538. 

In  the  following  form,  past  as  weU  as  future  advancements  are 
directed  to  be  brought  into  account ;  and  a  power  of  determining 
doubtful  points  connected  with  the  operation  of  the  clause  is  given 
to  the  trustees : 

"  I  DECLARE,  that  except  so  far  as  I  may  hereafter  pro-  40  a.  Past  and 

.,..,.  n  .1  .     future  adTances 

Vide  to  the  contrary,  every  sum  of  money  or  other  provi-  ^o  the  testator's 
sion  heretofore  or  hereafter  riven  or  acfreed  to  be  riven  pl"ldren  to  be 

-  in  Batififaction 

by  me  to  or  with  any  of  my  daughters  upon  her  mar-  pro  tanto  of 
riage,  or  to  or  with  any  of  my  sons  for  his  establishment  ■^*"^- 
in  business  or  otherwise  for  his  advancement  in  the  world, 
shall  (for  the  purpose  only  of  ascertaining  the  share  of 
such  daughter  or  son  respectively)  be  considered  as 
forming  part  of  the  respective  share  of  such  daughter  or 
son    respectively  under  this   my   will  in   my  residuary 


rv-  .W-  <*  •*•»••  •  "'»•  '      '*'—  *  -**?  ■ 
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statutory  pro- 
YiBions  as  to 
appointment  of, 
and  indemnity 
to,  trustees. 


iOb.  Clause  de- 
claring amounts 
to  be  brought 
into  hotchpot. 


upon  every  or  any  appointment  of  a  new  trustee  or  trus- 
tees of  this  my  will,  the  number  of  trustees  may  be  aug- 


estate  or  the  trust  funds  arising  from  the  conversion  of  or 
representing  the  same,  and  shall  be  accoimted  for  in  the  way 
of  hotchpot  accordingly  (being  if  and  so  far  as  material 
as  between  the  settled  portion  of  any  such  share  and  that 
which  shall  belong  to  the  legatee  absolutely  brought  into 
account  primarily  as  against  the  former),  and  in  case  of 
any  dispute,  difference,  or  doubt  as  to  what  sums  of 
money  and  other  provisions  are  liable  to  be  brought  into 
account  as  aforesaid,  or  as  to  the  amount  or  value  of  any 
advancement  or  otherwise  relating  to  the  operation  of 
the  direction  lastly  hereinbefore  contained,  I  declare  that 
the  trustees  or  trustee  for  the  time  being  of  this  my  will 
(other  than  the  child  whose  advancement  shall  be  in 
question  in  case  such  child  shall  happen  to  be  a  trustee  of 
this  my  will)  shall  have  full  power  to  decide  upon  and 
settle  the  same,  and  their  or  his  decision  shall  be  final" 

The  following  form  fixes  the  amount  to  be  brought  into  hotch- 
pot by  the  sons  in  respect  of  advances  already  made : — 

"  Provided  always,  and  I  declare  that  my  sons  D.  B. 
and  E.  B.  respectively  shall  be  considered  to  have  received 
and  been  advanced  the  respective  sums  following  in  my 

lifetime  (that  is  to  say)  the  said  D.  B.  the  sum  of  £ , 

and  the  said  £.  B.  the  sum  of  £ ,  and  that  such 

respective  sums  shall  be  brought  into  account  in  the  way 
of  hotchpot  as  against  my  said  sons  D.  B.  and  K  B.  re- 
spectively in  the  division  of  the  said  trust  premises 
representing  my  residuary  estate." 

The  case  where  the  advances  constitute  debts  differs  of  course 
from  the  common  case  where  they  were  in  the  natore  of  gifts,  or 
haying  been  originally  loans,  have  ceased  to  be  recoverable ;  sinoe 
in  the  former  case  the  debt  would  necessarily  have  to  be  brought 
into  account  without  any  provision  for  the  purpose.  This  differ- 
ence is  not  material  where  the  shares  in  the  residue  are  given 
absolutely,  but  becomes  so  where  they  are  settled.  In  that  case 
there  should  either  be  a  direction  that  the  advances,  so  far  as  con- 
stituting debts,  with  or  without  the  interest  thereon  to  the  testator's 
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mented  or  reduced,  but  not  to  less  than  two ;  and  (in  ad-     prwjbdbkt  v. 
dition  to  the  ordinary  powers,  indemnity,  and  right  to       will  of  a 

TRADIR,  WITH 


8PB0IAL 
OLACBBS. 


death,  shall  be  appropriated  in  part  satisfftotion  of  the  share  of  the 
debtor  under  the  will,  so  as  to  keep  aliye  the  debt  (in  which  case  the 
operation  of  the  will  would  be  similar  to  the  bequest  in  Precedent 
iii.,  p.  108,  of  a  debt  in  trust  for  the  debtor  and  his  issue),  or  else 
the  debt  should  be  forgiven,  but  directed  to  be  brought  into 
hotchpot,  as  in  the  following  form : — 

"Provided  always,  and  I   declare  that    the  sums  40c.  Proviflion 

(amounting  to  £ )  which  I  have  advanced  by  way  of  j^g  advancee*"^ 

loan  to  my  son  D.  B.,  and  any  other  sum  or  sums  I  may  "»*<>  hotehpot 
hereafter  advance  to  him,  or  for  his  benefit,  or  so  much  is  aettied. 
thereof  as  may  be  owing  to  me  at  my  decease,  and  the 
interest  thereon,  shall  not  be  charged  or  claimed  as  a  debt 
owing  to  me  from  him  or  his  representatives,  but  all  such 
sums   (whether  legally  constituting  debts  or  not),  with 

interest  thereon  from  my  decease  at  the  rate  of  £ per 

cent,  per  annum  (but  not  any  interest  thereon  prior  to  my 
decease),  shall  be  brought  into  account  in  the  way  of 
hotchpot  in  the  division  of  my  residuary  estate  as  against 
the  said  D.  B.  and  his  wife  and  children,  and  the  other 
persons  interested  in  his  share  of  my  residuary  estate 
imder  the  trusts  hereinbefore  declared/' 

In  the  following  form  (in  connection  with  which  see  Meineriz- 
agen  v.  W<UUr$^  L.  £.  7  Gh.  Ap.  670)  provision  is  made  for  protect- 
ing the  testator's  widow  from  being  prejudiced  by  advances  to 
children  when  she  takes  a  life  interest  in  a  fractional  part  of  the 
entire  estate : — 

"Provided  always,  and  for  the  purpose  of  direct-  40rf.  Proriiioii 
ing  the  mode   in   which   the   two-third    parts  whereof  t^^^^i^" 
the  income  is  to  be   paid  to  or  received   by  my  said  count  in  lavour 
wife  as  hereinbefore  is  mentioned  are  to  be  ascertained,  I  ^^low  when  she 
hereby  declare  that  the  sum   of  £ which  I   gave  takes  the  income 

•^  .  -^  of  a  fractional 

With   my  daughter  as  her  marriage  portion  and  every  part  of  the 
other  sum  which  by  virtue  of  this  my  will,  will  have  to  *****•• 
be  brought  into  hotchpot  against  the   provision   hereby 
made  by  me  for  any  of  my  children,  shall  be  included  in 
the  computation  of  the  amount  of  my  residuary  estate. 
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42.  Power  for 
executors  to 
agree  with 
partners  to 
wind  up  any 
business  which, 
according  to 
articles,  ought 
to  be  carried 
on. 


reimbursement  by  law  given  to  trustees)  the  said  trustees 
or  trustee  shall  be  at  liberty  to  dispense  wholly  or  par- 
tially with  the  investigation  or  production  of  the  lessor's 
title,  on  purchasing  (r)  or  lending  money  on  the  security 
of  leaseholds,  or  otherwise  to  purchase  or  lend  on  the  secu- 
rity of  any  hereditaments  with  less  than  a  marketable 
title,  and  shall  not  be  answerable  for  any  loss  thereby 
occasioned.  [Decla/ration  as  to  devolution  of  trustees* 
'powers,  av/pra,  p.  56.  Devise  of  trust  and  mortgage 
estates,  supra,  p.  58.  AppointmeTd  of  eocecvUors,  supra, 
p,  61.]  And  I  herebt  declare,  that  in  respect  to  any 
trade  or  trades,  business  or  businesses,  in  which  I  may  be 
engaged  at  the  time  of  my  death,  and  which  I  may  by 
articles  of  partnership  or  otherwise  have  bound  my  exe- 
cutors to  continue,  it  shall  be  lawful  for  the  acting  ezecu- 

the  income  of  two  third  parts  whereof  is  to  be  paid  to  or 
received  by  my  said  wife  as  aforesaid,  and  every  sum 
which  any  of  my  said  children  will  have  to  bring  into 
hotchpot  as  aforesaid  shall  in  the  first  instance  be  brought 
into  hotchpot  against  the  third  part  devolving  upon  such 
child  in  the  lifetime  of  my  said  wife  of  the  share  of  such 
child  in  such  my  residuary  estate,  and  if  in  excess  of  such 
third  part  shall  to  the  extent  of  such  excess  be  brought 
into  hotchpot  against  the  other  two  third  parts  of  the  share 
of  such  child  in  such  my  residuary  estate,  but  as  to  any 
such  excess  as  last  aforesaid,  the  income  corresponding 
to  such  excess  shall  not  be  payable  to  my  said  wife,  but 
shall  sink  during  her  life  in  the  same  manner  as  if  the 
amount  of  such  excess  had  been  advanced  under  the 
power  of  advancement  hereinbefore  contained  to  the  child 
accountable  for  the  same  in  the  way  of  hotchpot  as  afore- 
said." 

(r)  See  supra,  p.  55,  note  (a).  It  will  be  seen  that  this  clause 
corresponds  with  that  at  p.  65  supra,  except  that  the  provision  as 
to  the  indemnity  of  the  tnistees  extends  to  hereditaments  purchased 
as  well  as  those  taken  on  mortgage,  as  the  will  contains  a  power 
to  invest  in  the  purchase  of  land. 
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tors  or  executor  for  the  time  being  of  this  my  will  either    i»»bosi>knt  v. 
to  continue  the  same  or  any  of  them  after  my  death  for      will  of  a 
the  full  period  agreed  upon  or  for  a  less  period,  or  not  to    **^8p1wial"* 
continue  the  same  at  all,  as  such  executors  or  executor        olausm. 
and  the  partner  or  partners  engaged  therein  may  at  any 
time  or  times  agree  upon;  And  I  empower  my  said  ^8-  —and to 

-  .  make  arrange* 

actmg  executors  and  executor  in  case  of  such  trade  or  ipents  for  con- 
trades,  business  or  businesses  being  so  continued,  to  con-  Bu^*1Siahie«!.*°* 
tinue  the  same,  and  on  the  same  being  discontinued  to 
wind  up  and  close  or  dispose  of  the  same,  upon  such  terms 
as  to  the  employment  of  my  capital  therein  and  the 
general  management  of  such  trade  or  trades,  business  or 
businesses,  during  the  continuance  thereof,  and  as  to  the 
drawing  out  and  the  securities  for  the  payment  out  of  the 
capital  at  the  expiration  thereof,  and  in  other  respects,  as 
may  have  been  agreed  upon  by  the  articles  of  partnership 
or  agreements  subsisting  between  me  and  my  partner  or 
partners,  or  upon  such  other  terms  as  my  said  acting 
executors  or  executor  and  the  said  partner  or  partners 
engaged  therein  may  at  any  time  or  times  agree  upon. 
And  I  DIRECT  my  said  acting  executors  or  executor  forth-  44.  Diiection 

•  •1       r>j^  1      j-L    1         •     1  J     1  f  t»  that  executors 

With  alter  my  death  to  wind  up  and  close  or  dispose  of  shall  wind  up 
any  concern  or  concerns  in  which  I  may  be  engaged  at  JSiJ'"'"^  *^? 
the  time  of  my  death  and  which  I  may  not  have  bound  ^  l>o«nd  to 
my  executors  to  continue,  upon  such  terms  m  every 
respect  as  such  my  executors  or  executor  may  think 
expedient,  but  without  prejudice  to  the  rights  and  inte- 
rests of  any  partner  or  paitners  who  may  be  engaged  with 
me  therein  (s) ;  Provided  always,  and  I  hereby  further 


(»)  See  in  Precedent  II.,  p.  97,  supra,  the  danse  anthorieing  Responsibilities 

executors  to  wind  up  the  testator's  partnership  business,  and  the  of  trustees  and 

extensive  powers  contained  in  the  next  Precedent,  enabliug  the  ^f^^^  busineffl." 
trustees  to  carry  on  the  testator's  business,  and  make  arrange- 
ments in  relation  thereto  with  a  view  to  the  admission  of  the  tes- 
tator's sons.    As  to  the  responsibilities  of  trustees  concerned  in  t 

VOL.    IV.  M 
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PBSOSDVRT  V. 


WILL  OF  A 

TBiJ>BR,  WITH 

SPBOIAL 

OLAVSBS. 

45.  — but  with 
power  for  that 
object  and  with 
certain  oonBents 
to  carry  on  the 
bosineaa; 


46.  — and  to 
employ  the  capi- 
tal already 
therein  and 
freBh  capital 
from  the  general 
estate; 


47.  — ^paying 
interest  for  the 
same ; 


declare,  that  in  order  that  any  trade  or  trades,  business 
or  businesses  in  which  I  may  be  engaged  at  the  time 
of  my  death,  and  which  I  either  may  or  may  not  have 
bound  my  executors  to  continue,  may  be  closed  or  dis- 
posed of  to  greater  advantage,  it  shall  be  lawful  for  my 
said  acting  executors  or  executor,  but  without  prejudice 
to  the  rights  and  interests  of  any  partner  or  partners 
who  may  be  engaged  with  me  therein,  and  so  that  all 
my  children  who  may  for  the  time  being  be  living  and 
of   age  consent  thereto  in  writing,   to  continue  every 
or  any  such  trade  or  business  after  the  period  when  my 
executors  or  executor  are  or  is  hereinbefore  directed  to 
close  or  dispose  of  the  same  as  aforesaid,  for  such  time 
or  times  and  in  such  manner  in  all  respects  as  they  or  he 
may  think  expedient,  and  that  either  alone  or  in  conjunc- 
tion with  any  partner  or  partners  who  may  be  engaged 
with  me  therein  or  in  conjunction  with  any  other  person  or 
persons ;  And  I  hereby  declare,  that  for  the  purpose  and 
in  tlie  course  of  continuing  under  any  of  the  provisions 
aforesaid  every  or  any  such  trade  or  business  as  hereinbe- 
fore is  mentioned,  it  shall  be  lawful  for  my  said  acting 
executors  or  executor,  at  any  time  or  times  of  their  or  his 
proper  authority,  and  at  their  or  his  sole  discretion,  to  use 
and  employ  any  capital  which  may  be  employed  therein  at 
the  time  of  my  death,  and  in  case  such  consent  of  my 
children  as  last  aforesaid  be  given,  then  in  like  manner 
to  use  and  employ  any  money  part  of  my  general  estate 
over  and  above  such  capital ;  Bur  in  every  case  interest 
at  the  rate  of  £o  per  cent  per  annum  shall  be  allowed 
and  paid  out  of  such  trade   or  business  half-yearly  on 


their  fiduciary  character  in  carrying  on  a  business,  see  Peachey, 
Settlements,  p.  873,  note  (A),  and  the  authorities  therein  referred 
to;  and  see  the  remarks  of  Lord  Eldony  C,  in  Ex  parte  Garland^ 
10  Yes.  119,  with  reference  to  the  liability  of  an  executor  who 
enters  into  trade.  See  also  as  to  executors  continuing  the  testator's 
business,  Lindley,  Partnership,  Vol.  ii.  pp.  1060  et  soq.,  4th  ed. 
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the  capital  or  money  so  to  be  used  and  employed ;  And  prkobdkht  v. 

such  gains  and  profits  arising  from  the  continuance  of  will  ov  i 

every  or  any  trade  or  business  under  any  of  the  provi-  ''*^bp^lm["^ 

sions  aforesaid  as  shall  belong  to  my  estate  over  and  cLxuBEa. 


above  the  interest  of  the  capital  or  money  employed  ^8.  —and  the 

-        ,  ,        .  .    BQipluB  profits  to 

therein  belonging  to  my  estate,  shall  form  part  of  and  fall  into,  and 

from  time  to  time  be  added  to  the  capital  or  principal  ^^^  ^^  ^^^ 

of  my  general  residuary  estate,  and  any  losses  to  be  goaeral  residue. 

sustained   in   the  course   of  continuing  the  same,  and 

which  shall  not  fall  on  any  pail^ner  or  pawners,  or  other 

person  or  persons  who  may  continue  the  same  with  my 

said  executors  or  executor,  shall  be  borne  out  of  the  capital 

or  principal  of  my  general  residuary   estate.      And  I  49.  Power  for 

FURTHEB  DECLABE,  that  for  the  purpose  and  in  the  course  employ  clerks, 

of  the  continuing  and  winding  up  respectively  of  every  or  "®^^^'*°**»  ^«- 

any  trade  or  business  as  aforesaid,  and  for  other  purposes 

relating  to   my  estate,  it  shall  be  lawful  for  my  said 

executors  or  executor  to  employ  such  clerks,  travellers, 

servants,  agents,  accountants,   and   other  persons  at  or 

for  such  salaries,  wages,  or  remuneration  as  they  or  he 

may  deem  proper.    Provided  always,  and  I  hereby  so.  Appointment 

J  of  executors  and 

declare,  that  the  appomtment  of  my  said  sons and  dispositions  of 

as  executors,  or  any  of  the  bequests  and  dispositions  ^ect^debta 

hereby  made,  shall  not  affect  any  debts  owinsf  or  which  owing  by  or  to 

^  '  JO  executors  and 

may  be  owing  to  or  from  me  by  or  to  such  sons  or  any  of  legatees, 
them,  or  any  other  of  my  children,  or  any  other  claims 
which  are  or  may  be  depending  or  subsisting  between  me 
and  such  nay  sons  or  any  of  them,  or  any  other  of  my  chil- 
dren (Q.     And  I  FUKTHEK  DECLARE,  that  as  to  the  execu-  ?!•  Bxecntorato 
.  •         ,  nave  unlimited 

tion  in  all  respects  of  this  my  will,  and  of  the    several  discretion,  sub- 


(t)  As  the  appointment  of  a  debtor  of  the  testator  as  executor 
vonldnot  exting^uiah  the  debt  (see  supra,  p.  121,  note),  the  express 
provision  in  the  text  is  in  this  respect  unneoessary ;  but  the  general 
exclusion  of  the  doctrine  of  the  satisfaction  of  debts  by  legacies  (see 
note,  p.  76)  may  be  of  service. 

M  2 
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PRECEDENT   V. 

WILL   OF  A 

TRADER,   WITH 

SPEOIAL 

0LAU8BS. 

ject  to  the  con- 
sents expressly 
required. 


trusts  and  powers  herein  contained,  in  those  cases  in  which 
I  have  not  already  expressed  myself  to  this  effect,  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  and 
my  acting  executors  or  executor  for  the  time  being  respec- 
tively, shall  have  the  most  full  and  entire  discretion, 
subject  (in  all  cases  where  I  have  so  provided)  to  such 
consent  being  given  as  hereinbefore  is  mentioned.  \_Ap' 
pomtmentof  the  exeewtors  as  guardians  of  the  teatator^a 
infant  daughter  L,  B.  during  her  minority,  see  p.  62, 
supra,]    In  witness,  &c. 


WILL   QITlNa 

DETERMINABLE 

AND  PROTBOTBD 

LIVE  INTERESTS. 


VI. 

PRECEDENT  Yi.    WILL  disposvYig  of  RESIDUABT  estate  in  favour  of  tea- 

tator*a  wife  for  life  with  remainder  to  hia  children 
by  NAME,  including  those  dying  in  hia  lifetime 
leavimg  issue,  with  'provision  for  daughters  bring- 
ing tlieir  marriage  portions  into  hotchpot. 
Settlement  of  the  ahare  of  a  son  on  him  and  hia 
wife  and  issue,  giving  him  a  life  interest  pro- 
tected againat  bankruptcy  and  alienation,  and 
of  the  aharea  of  the  daughters  07i  them  and  thmr 
HUSBANDS  and  ISSUE,  the  life  intereata  of  the 
husbands  being  determinable  on  bankruptcy  or 
alienation.  Accruer  clauae.  Very  fuU  powers  to 
the  trustees,  one  of  whom  ia  the  teatator'a  partner, 
to  CARRY  ON  i^e  testatdr'a  businesses  and  make 
arrangements  for  the  ad^hssion  of  his  sons  thereto. 
Power  to  trusteea  to  sell  any  part  of  iJie  eatate  to 
any  of  the  testator' a  children  or  grandchild/ren  at  a 
VALUATION  or  otherwiae.  Proviaion  thai  decision 
of  MAJORITY  of  TRUSTEES  slioll  be  binding.  Power 
to  testator's  partner  to  act  or  abstain  from  actitig 
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as  a  TRUSTEE  in  moMers  in  which  he  is  personally    prmbdeht  yi. 

INTERESTED.  will  giyivo 

DITKBMXMABLI 

I,  A.  B.,  of,  &c.   {aupra,  p.  26.]    I  bequeath,  &c.    ahd  protbotkd 

[specific  bequests  offumiturey  Ac,    Bequest  of  peawniary '- 

legacy  to  wife,  p.  28.  Oeneral  devise  and  bequest  of 
real  and  personal  estate  to  trustees,  one  of  them,  IL  S,, 
being  the  testator* s  partner  in  business,  in  trust  for  sale 
and  conversion,  a/nd  trusts  of  the  produce  to  pay  debts 
and  legacies,  &c.,  and  investment  of  residue,  with  power 
to  vary  investments,  and  for  payment  of  income  to  wife 
durvng  widowhood,  supra,  pp.  30 — 36.1    And  shall  i-  Trust  of  rc«i- 

*        ^      '  ^^  J  due  after  wife's 

from  and  after  the  decease  or  second  marriage  of  my  said  death  or  second 
wife  stand  possessed  of  the  said  trust  premises  constituting  JJiidi^t  ^i 
or  representing  my  residuary  estate  in  trust  for  such  of  "?™®»  whosur- 

^  ©       ^  J  viTe  testator  and 

my  six  children,  D.  B.,  E.  B.,  F.  B.,  G.  L.  the  wife  of  attain  21,  &c, 
E.  L.,  H.  JUL  the  wife  of  O.  M.,  and  J.  B.,  as  being  sons  or  ^m  leaWng* 
a  son  shall  survive  me  and  have  attained  or  shall  attain  "^^^ 
the  i^e  of  twenty-one  years  or  shall  die  under  that  age 
leaving  issue,  or  shall  die  in  my  lifetime  leaving  issue  living 
at  my  death,  or  being  daughters  or  a  daughter  shall  sur- 
vive me  and  have  attained  or  shall  attain  the  age  of 
twenty-one  years  or  have  married  or  shall  marry,  or  shall 
die  in  my  lifetime  leaving  issue  living  at  my  death,  in 
equal  shares  (u) ;   BUT  SO  nevertheless  that  each  of  my 


(ti)  It  will  be  seen  that  this  trust  di£fer8  from  that  in  the  last  ^  ^  fnme  of 
Pteoedent  (see  p.  138)  in  defining  in  the  first  instance  the  class  ^^^^  chil^L 
who  are  to  take,  so  as  to  include  children  dying  in  the  testator's  including  those 
lifetime  leaving  issue ;  and  if  the  class  is  extended  in  this  manner,  predoceasing  him 
flien  as  to  any  child  so  dying  the  33rd  section  of  the  Wills  Act  must    ^^^"^  ^^®' 
operate,  except  so  fiEtr  as  its  operation  is  excluded  by  the  trusts  de* 
dared  of  the  share  of  one  of  the  sons  and  the  daughters  (see  snpra, 
pp.  42-3,  note).    The  trust  in  the  text  differs  from  that  at  pp.  42-3, 
note,  in  including  a  son  dying  under  twenty-one  leaving  issue, 
whether  in  the  testator's  lifetime  or  after  his  decease.      The  words 
in  the  text  making  the  daughters*  shares  contingent  on  their  at- 
taining twenty-one  or  marrying  might  in  this  Precedent  have  been 
omitted,  as  the  share  of  a  daughter  dying  under  twenty-one  and 


.z^ 


166 


WILLS. 


PRBOIDINT  TI. 


WILL  aivura 

DITBRMIITABLV 

AHD  PBOTSOTBD 

LITB    INTBRB8TS. 

2.  ^{arried 
daaghters  to 
bring  settlement 
money  into 
hotchpot. 

8.  Declaration 
that  share  of  a 
son  shall  be 
held 


4.  — upon  trust 
for  him  for  life, 
determinable  on 
bankruptcy  or 
alienation ; 


said  daughters  G.  L.  and  H.  M.  shall  be  considered  to  have 
received  in  advance  and  as  part  of  her  share  the  sum  of 

& ,  being  the  amount  settled  by  me  as  her  portion  on 

her  marriage,  and  the  share  of  each  of  such  daughters  in 
my  residuary  estate  shall  therefore  be  less  than  the  share 
of  each  of  my  other  children  by  that  sum  (a).  Provided 
ALWAYS  and  I  declare  that  notwithstanding  anything 
hereinbefore  contained  the  said  trustees  or  trustee  shall 
from  and  after  the  death  or  second  marriage  of  my  said 
wife  stand  possessed  of  the  share  (as  well  original  as 
accruing  under  any  of  the  trusts  or  provisions  of  this 
my  will)  of  my  said  son  D.  B.  of  and  in  my  residuary 
trust  estate  and  the  income  thereof  (whether  my  said 
son  shall  survive  me  or  die  in  my  lifetime  leaving  a  child 
or  children  living  at  my  death)  upon  the  trusts  and  with 
and  subject  to  the  powers,  provisoes,  and  declai*ations  fol- 
lowing, or  such  of  the  same  trusts,  powers,  provisoes,  and 
declarations  as  shall  be  applicable  and  capable  of  taking 
effect  (that  is  to  say),  UPON  TRUST  that  the  said  trustees 
or  trustee  shall,  if  the  said  D.  B.  shall  not  at  my  death  or 
subsequently  before  the  contingent  and  determinable  life 
estate  hereby  given  to  him  comes  into  possession,  be  out- 
lawed or  bankrupt,  and  shall  not  have  assigned,  charged, 
or  incumbered,  or  affected  to  assign,  charge,  or  incumber 
the  income  of  the  same  share  or  any  part  thereof,  or  done 
or  suflFered  anything  whereby  such  income  or  any  part 
thereof  would  through  his  act  or  default,  or  by  operation 
or  process  of  law  or  otherwise,  if  belonging  absolutely  to 
him,  have  become  vested  in  or  payable  to  some  other 
person  or  persons,  pay  the  same  income  to  the  said  D.  B. 
during  his  life  or  until  he  shall  be  outlawed  or  become 


unmarried  would  be  carried  oyer   to  the  other  children  by  the 
accruer  clause  in  the  trusts  of  the  daughters'  shares. 

(a)  See  other  forms  of  clauses  directing  advancements  to  be 
brought  into  hotchpot,  supra,  p.  156  and  note  (s). 


DBTULKINABLB 

▲HD  PBOTBOTBD 

LIVB    IRTBKB8T8. 
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bankrupt,  or  shall  assign,  charge,  or  incumber,  or  aflfect   pmobdbht  vi. 
to  assign,  charge,  or  incumber  the  same  income  or  some     will  aiviifa 
part  thereof,   or  shall  do   or  suffer  something  whereby 
such  income  or  some  part  thereof  would,  through  his  act 
or  default,  or  by  operation  or  process  of  law  or  otherwise,  if 
belonging  absolutely  to  him,  become  vested  in  or  payable 
to  some  other  person  or  persons,  and  after  the  failure  or  5.  —and  in  that 
determination  of  the  trust  hereinbefore  contained  in  favour  ^^income  ^  ^ 
of  the  said  D.  B.,  if  the  same  shall  fail  or  determine  in  his  <l»^  ***«  ^; 

mainder  of  his 

lifetime,  shall,  if  the  said  trustees  or  trustee  shall  in  their  or  life  for  the 
his  absolute  and  uncontrolled  discretion  (b)  think  fit,  but  ^nd  his  hndiy, 
not  otherwise,  during  the  remainder  of  the  life  of  the  said  **•  * 
D.  B.  or  during  any  shorter  period,  either  continuous  or 
interrupted,  pay  and  apply  the  same  income  or  any  part 
thereof,  in  their  or  his  discretion,  as  the  same  shall 
become  payable,  and  without  anticipation,  for  or  towards 
the  maintenance  and  personal  support  of  the  said  D.  B. 
and  his  wife  (if  any),  and  child,  or  children,  and  other  issue 
for  the  time  being  in  existence,  or  at  the  discretion  of  the 
said  trustees  or  trustee,  for  or  towards  the  maintenance 
and  personal  support  of  such  one  or  more,  to  the  exclusion 
of  the  others  or  other  of  such  objects  of  the  present  dis- 
cretionary trust  or  power,  in  such  manner,  and,  if  more 
than  one,  in  such  shares  as  the  said  trustees  or  trustee 
shall  think  proper,  and  in  case  and  so  long  as  there  shall 
be  a  want  of  such  objects  other  than  the  said  D.  B.,  then, 
for,  or  towards  the  maintenance  and  personal  support  of 
the  said  D.  B.  and  the  persons  or  person  to  whom  or  for 
whose  benefit  the  income  of  the  same  trust  premises 
would  for  the  time  being  be  payable  or  applicable  if  the 
said  D.  B.  were  then  dead,  or  such  one  or  more  of  such 
last-mentioned  objects,  to  the  exclusion  of  the  others  or 
other  of  them  in  such  manner,  and  if  more  than  one,  in 

{h)  That  a  dificretion  of  this  nature  cannot  be  interfered  with  by 
the  court  unless  mala  fides  be  shown,  see  Oisbome  y.  Giebome, 
2  App.  Caa.  300;  Tahor  v.  Brooks,  Weekly  N.  1878,  p.  220. 


such  shares  as  the  said  trustees  or  trustee,  in  their  or  bis 
WILL  arriBQ     discretion,  shall  think  fit  (c) :  And  shall  durinsf  such 
AMD  notKOTiD    remainder  of  the  life  of  the  said  D.  B.  from  time  to  time 
-  accumulate  all  the  residue  not  applied  under  the   dis- 
cretionary trust  or  power  hereinbefore  contained  of  the 
same  income,  or  the  whole  income  if  no  part  thereof  shall 
be   so  applied,  in    the   way  of  compound    interest,   by 
investing  the  same  and  the  resulting  income  thereof  in 
any  such  investments  as  are  hereinbefore  authorised,  and  I 
declare  that  all  such  accumulations  shall  be  added  to  the 
capital  of  the  trust  premises  from  the  income  whereof  the 
same  shall  so  have  proceeded,  in  augmentation  thereof, 
and  BO  as  to  form  an  accretion  thereto,  and  be  inseparably 
dia.uTfn'w'^  blended  therewith  (d),  Anb  fhom  and  afteb  the  decease 

ing  wife,  if  an;, 

during  widow-  (c)  Ab  to  life  intereata  detenniDB.ble  on  bankruptcy  or  aJieostton , 

""^^  see  ante  Yol.   iii.   Settlements,  pp.  109—134,  supra,  p.  127,  note. 

It  will  be  aaea  that  the  interest  given  in  the  text  to  the  testator's 
Bon  is  the  prot«ct»d  form  of  life  interest  mentioned  in  Vol.  iii.  pp. 
123  et  seq.,  while  the  int«reBt  given  to  the  hiubauds  of  the  tes- 
tator's daughters  (p.  171,  infra)  is  simplj  a  determinable  life 
interest. 

[d)  This  troat  for  aoonmulatioii  being  capable  of  lasticg  for  the 
whole  lifetime  of  the  son,  is  not  within  the  legal  limit ;  but  as  the 
intention  is  that  tiiB  trustees  shall  apply  the  income  for  the  benefit 
of  the  son  or  hia  family,  and  the  alternative  tmst  merely  forms 
part  of  the  scheme  of  protection  to  the  eon,  and  ia  not  intended  to 
be  act«d  upon,  itdoee  not  seem  worth  while  to  provide  for  the  des- 
tination of  the  income  in  de&ult  of  the  exeroise  of  the  disoretionary 
trust  in  favour  of  the  son  during  anch  part  of  the  life  of  the  son  as 
may  exceed  the  twenty-one  years  allowed  for  accumulation.  The 
following  is  an  abbreviated  form  of  the  somewhat  lengthy  tniat  in 
the  text  giving  a  life  interest  protected  against  bankruptoy  and 
alienation  :— 
Short  form  <■  XJpoH  TRUST  that  the  said  trustees  or  trustee  shall  if 

Ufa  intsrert  pro-  the  Said  D.  B.  shall  not  by  reason  of  any  antecedent  bauk- 
^1^  "tev^nd  "'P'^y  '*'"  alienation  or  charge  or  attempted  alienation  or 
«ii«natioD.  chaise  or  any  other  event  (whether  occurring  in  my  life- 

time or  after  my  decease)  be  disentitled  personally  to  re- 
ceive and  enjoy  the  income  of  the  same  share  or  any  part 
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of  my  said  son  D.  B.  the  said  trustees  or  trustee  shall  pay    pbeobdiitt  ti. 
the  income  of  his  said  share  (including  accretions,  if  any)     will  oitifo 
to  his  wife,  if  any,  surviving  him,  during  her  life  or  until    ^"^teot«d 
she  shall  marry  again  after  his  death ;  And  after  the  ""  "TEBisTg. 


3.  With  re- 

thereof,  pay  the  same  income  to  the  said  D.  B.  during  his  SraeMhemay 
life,  or  until  he  shall  become  bankrupt  or  alienate  or  *PPO"it»  &«• 
chaige  the  same  income  or  some  part  thereof,  or  affect 
so  to  do,  or  the  happening  of  any  other  event  disentitling 
him  personally  to  receive  and  enjoy  such  income  or  some 
part  thereof,  and  after  the  failure  or  determination  in  the 
lifetime  of  the  said  D.  B.  of  the  trust  in  his  favour  lastly 
hereinbefore  contained,  shall  from  time  to  time  during  the 
remainder  of  the  life  of  the  said  D.  B.  in  the  absolute  and 
uocon trolled  discretion  of  the  said  trustees  or  trustee  either 
pay  or  apply  the  whole  or  any  part  of  the  same  income  as 
the  same  shall  accrue  for  or  towards  the  maintenance  and 
personal  support  of  all  or  any  one  or  more  to  the  exclusion 
of  the  others  or  other  of  the  following  persons,  namely,  the 
said  D.  B.  and  his  wife  and  issue  (whether  children  or 
more  remote)  for  the  time  being  in  existence,  and  if  more 
than  one  in  such  shares  and  in  such  manner  as  the  said 
trustees  or  trustee  in  their  or  his  absolute  discretion  shall 
think  fit,  OR  SHALL  pay  or  apply  the  whole  of  the  said 
income  or  so  much  thereof  as  shall  not  be  applied  under 
the  discretionary  trust  or  power  lastly  hereinbefore  con- 
tained to  the  persons  or  person  or  for  the  purposes  to 
whom  or  for  which  the  said  income  would  for  the  time 
being  be  payable  or  applicable  if  the  said  D.  B.  were  then 
dead.'' 

The  danae  at  the  end  of  the  above  form  making  the  unapplied 
income  applicable  as  if  the  tenant  for  life  were  dead,  in  lieu  of 
being  accomulated,  will  often  be  found  a  convenient  mode  of  dis- 
position, as  it  enables  the  ordinary  forms  of  the  nlterior  trusts  to 
be  ofled  without  alteration  (see  ante,  Vol.  iii.,  Settlements,  p.  836, 
note  (c)).  A  similar  trust  might  be  inserted  in  the  case  of  a  simple 
determinable  life  interest  (such  as  that  given  to  the  husbands  of 
the  testator's  daughters,  infra,  p.  171),  so  as  to  fill  up  the  gap  be- 
tween the  detenfiination  of  the  tenant  for  life's  interest  and  Ids 
death,  instead  of^  accelerating  the  ulterior  trusts. 


( 
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death  of  my  said  son  D.  B.,  and  the  death  or  remarriage 
of  his  widow,  if  any,  the  said  trustees  or  trustee  shall 
stand  possessed  of  his  said  share  (including  accretions,  if 
any)  and  the  income  thereof,  in  trust  for  all  and  every  or 
such  one  or  more  exclusively  of  the  others  or  other  of  the 
children  or  remoter  issue  of  the  said  D.  B.  in  such  shares 
and  in  such  manner  in  every  respect  as  the  said  D.  B. 
shall  at  any  time  or  times  by  any  deed  or  deeds,  with  or 
without  power  of  revocation  and  new  appointment,  or  by 
will  or  codicil,  appoint  (e).  [Trust  i/n  default  of  appomt- 
ment  for  sons  of  D.  B,  attaining  twenty-on^,  and 
daughters  attaining  twenty-one,  or  marrymg,  equally, 
and  hotchpot  clause^  p,  141,  supra,  mutatis  mutandis{f)Ji 


Advan  ce- 
ment and  main- 
tenance clauses 
in  settlement  of 
8on*8  share. 


(e)  For  the  fcdl  form  of  the  power  of  appointment  among  issue, 
see  supra,  p.  140.  The  short  form  in  the  text  may  be  used  where 
brevity  is  desired,  as  it  would  suffice  for  most  purposes;  see  ante, 
Vol.  iii..  Settlements,  pp.  155  et  seq. 

(/)  Advancement  and  maintenance  clauses  are  here  omitted,  as 
general  provisions  for  those  purposes  applicable  to  all  the  testator's 
children,  as  well  as  to  the  children  of  his  son  and  daughters,  are 
inserted  subsequently  (see  p.  173).  If  these  clauses  are  inserted 
here,  they  may  be  in  the  form  following : — 

"Provided  always,  and  I  declare,  that  it  shall  be 
lawful  for  the  said  trustees  or  trustee,  after  the  death  or 
re-marriage  of  my  said  wife  and  the  death  of  my  said  son 
D.  B.  and  the  death  or  re-marriage  of  his  widow,  or 
previously  thereto,  with  the  consent  in  writing  of  such 
respective  persons  to  raise,  &c.  [AdvanceTnerU  clause, 
supra,  p,  147.]  And  I  hereby  declare,  that  the  said 
trustees  or  trustee  shall  pay  or  apply  the  whole  or  such 
part  as  they  or  he  shall  think  fit  of  the  income  of  the 
share  to  which  any  child  of  my  said  son  D.  B.  shall  for  the 
time  being  be  entitled  in  expectancy,  and  would,  if  of  age 
or  (as  to  females)  if  married,  be  at  the  time  entitled  in 
possession,  under  the  trusts  hereinbefore  declared,  for  or 
towards  the  maintenance,  &c.  [MavntenarUe  clause,  supra, 
p.  148.    Accumulation  clause,  supi^a,  p,  44.]'* 
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And  if  there  shall  be  no  child  of  the  said  D.  B.  who    prbcsdskt  vi. 

being  a  son,  shall  attain  the  age  of  twenty-one  years,  or,     will  giviho 

being  a  daughter,  shall  attain  that  age,  or  marry,  then    akd^prwS^d 

the  share  of  the  said  D.  B.  in  the  said  residuary  trust  mpb  cttbrksts. 

estate  shall  be  held,  but  subject  to  the  trusts  and  powers  9.  In  default  of 

hereinbefore   and    hereinafter  contained,  upon   trust  for  tothe tarta^V 

such  of  my  six  children  hereinbefore  named  as,  being  sons  ^^^  children. 

or  a  son,  shall  survive  me,  and  have  attained   or  shall 

attain  the  age  of  twenty-one  years,  or  shall  die  in  my 

lifetime,  leaving  a  child  or  children  living  at  my  death, 

or,  being  daughters  or  a  daughter,  shall  survive  me,  and 

have  attained  or  shall  attain  the  age  of  twenty-one  years, 

or  have  mamed  or  shall  marry,  or  shall  die  in  my  lifetime, 

leaving  a  child  or  children  living  at  my  death,  in  equal 

shai-es,  but  as  to  any  share  which  shaU  accrue  under  or 

by  virtue  of  this  present  clause  to  my  said  son  D.  B.  or  any 

of  my  said  daughters  respectively,  the  same  respectively 

shall  go  and  be  held  upon  the  same  trusts,  and  with  and 

subject  to  the  same  powers,  provisoes,  and  declarations  as 

are  herein  declared  and  contained  of  and  concerning  their 

respective  original  shares  of  and  in  the  said  residuary 

trust  estate;  And  I   hereby    declare  that  the  said  10.  Declaration 

trustees  or  trustee  shall,  from   and   after  the   death  or  each  dwighter 

second  marria£ce  of  my  said  wife,  stand  possessed  of  the  "^^  ^  ^'f 

^  J  '  r  npon  trust  for 

share,  as  well  original  as  in  any  way  accruing  under  the  lier  for  life ; 
trusts  and  provisions  of  this  my  will,  of  each  of  my  said 
respective  daughters,  of  and  in  the  said  residuary  trust 
estate,  and  the  income  thereof  (whether  such  daughter 
shall  survive  me  or  die  in  my  lifetime  leaving  a  child  or 
children  living  at  my  death)  upon  the  trusts,  and  with 
and  subject  to  the  powers,  provisoes,  and  declarations 
following,  or  such  of  the  same  trusts,  powers,  provisoes, 
and  declarations  as  shall  be  applicable,  and  capable  of 
taking  eflfect  (that  is  to  say)  Upon  trust  that  the  said 
trustees  or  tiJListee  shall,  &c.  [Trud  for  payTnent  of 
vacome  to  diughter  for    life  for  separate  uae,  supra 
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]  1.  — and  after 
her  death  upon 
trcust  to  pay  the 
inoome  of  a 
moiety  to  her 
Bnnriving  hus- 
band until  bank- 
ruptcy or 
alienation. 


12.  Trnstin 
remainder  for 
daughter's  issue, 
and  in  default 
for  accruer  to 
other  children 
by  reference  to 
trusts  of  son's 
share. 


p,  139.]  And  Afteb  the  death  of  such  daughter,  if  she 
shall  leave  a  husband  surviviDg  her  ivho  shall  not  at  my 
death  or  subsequently  before  the  contingent  and  deter- 
minable life  estate  hereby  given  to  him  comes  into  posses- 
sion, be  outlawed  or  bankrupt,  or  have  assigned,  charged, 
or  incumbered,  or  affected  to  assign,  charge,  or  incumber 
the  income  next  hereinafter  mentioned,  or  any  part 
thereof,  or  have  done  or  suffered  anything  whereby  such 
income  or  any  part  thereof  would,  through  his  act  or 
default,  or  by  operation  or  process  of  law,  or  othei^wise, 
have  become  vested  in  or  payable  to  some  other  person  or 
persons,  shall  pay  the  income  of  the  same  share  to  such 
surviving  husband  during  his  life,  or  until  he  shall  be 
outlawed  or  become  bankrupt,  or  shall  assign,  charge,  or 
incumber,  or  affect  to  assign,  charge,  or  incumber  the 
same  income,  or  some  part  thereof,  or  shall  do  or  suffer 
something  whereby  such  income  or  some  part  thereof 
would,  through  his  act  or  default,  or  by  operation  or 
process  of  law,  or  otherwise,  if  belonging  absolutely  to  him, 
become  vested  in  or  payable  to  some  other  person  or 
persons  (gr) ;  And  afteb  the  death  of  such  daughter  of 
mine,  and  subject  to  the  contingent  and  determinable 
life  interest  hereinbefore  given  to  her  surviving  husband 
(if  any)  as  aforesaid,  shall  stand  possessed  of  the  share  of 
such  daughter  upon  the  like  trusts,  and  with  and  subject 
to  the  like  power  of  appointment  (such  power  to  be  exer- 
ciseable  by  such  daughter,  whether  covert  or  sole)  (h),  for 


(<^)  See  supra,  p.  168,  note  (d).  The  trust  in  the  text  might  be 
assimilated  to  the  first  part  of  the  abbreviated  form  there  given, 
and  if  desired  a  trust  of  the  unapplied  income  might  be  added 
as  suggested  at  the  end  of  the  note,  in  which  case  the  subsequent 
clauses  would  be  in  the  same  form  as  if  a  simple  life  interest  in 
remainder  were  given  to  the  husband. 

(h)  If  advancement  and  maintenance  clauses  (ire  inserted  in  the 
trusts  of  the  son's  share,  they  may  be  incorporated  by  reference  in 
the  trusts  of  the  daughter's  shares  by  adding)  here  the  words, 


\, 
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the  benefit  of  the  children  or    remoter  issue  of  such    pikoidmt  vi. 

daughter  as  are  hereinbefore  declared  and  contained  re-     will  oiyiho 

specting  the  share  of  my  said  son  D.  B.  for  the  benefit  of  his    ^^^  prothotkd 

children  or  remoter  issue  after  the  decease  of  my  said  son,  ""  intebmts. 

and  the  decease  or  second  marriage  of  his  widow  (if  any), 

and  with  the  like  gift  over  or  provision  for  accruer  to  my 

other  children   on  failure   of  the  prior  trusts,   mutatis 

mutandis,  as  is  hereinbefore  contained  concerning  the  share 

of  my  said  son.    [Proviaions  for  advancement,  Tnavrvte- 

nance,  and  accvmivZation,  extending,  if  necessary,  to 

diUdren,  as  well  as  grandchildren,  supra,  p.  45,  n^te, 

mutatis  mutamdis  (i),  and  see  the  forms  of  mmntenamce 

and  ajccuTmdation  clauses  at  p.   148,  note.    Power  to 

postpoTie  conversion  and  subsidiary  provisions,  supra, 

p,  49.   Leasing  power,  p.   51.1    And  I  hereby  further  18.  Power  to 

. ,      .  ,  1  •  1  truateefl  to  con- 

autnonse   and   empower   the   said    trustees    or    trustee  tinae  bamnaflses 
in  case  they  or  he,  in  their  or  his    absolute  and  un-  J^tor^Sone  or 
controlled  discretion,  shall    think    fit,  to    continue,  for  ia  i«rtoe«l>ip ; 
the  benefit  of  my  estate,  for  such  period  or  respective 
periods  as  they  or  he  shall  think  expedient,  any  business 
or  businesses  in  which  I  may  be  engaged  or  interested  at  the 


"and   the   like  provisions  for  advancement  and   main- 
tenance or  otherwise.** 

(t)  If  separate  advancement  and  maintenance  clauses  are  inserted 
with  reference  to  the  daughter's  children,  the  advancement  clause 
may  be  in  the  form  following ;  the  maintenance  and  accumulation 
dauses  may  be  similar  to  those  applying  to  the  son's  children, 
supra,  p.  170,  note : — 

**  Provided  always,  and  I  declare,  that  it  shall  be  law-  ^<i^nee- 

ment  clause 

ful  for  the  said  trustees  or  trustee  after  the  death  or  second  where  a  deter- 
marriage  of  my  wife  and  the  death  of  such  respective  J^toJi^tU  given, 
daughter  of  mine  as  aforesaid,  and  the  failure  or  determi- 
nation of  the  life  interest  hereinbefore  given  to  her  sur- 
viving husband  (if  any),  or  previously  thereto  with  the 
consent  in  writing  of  such  respective  persons,  to  raise,  &c. 
[advancement  clause,  supra,  p,  147.]" 

I 


uA_  - 


employ  or  tears 

tealatofi  capital 
or  any  further 


businees  on  the 
partnenhip  or  K 


17.  FoTerto 

DuJie  arnuigs- 


time  of  my  decease,  whether  alooe  or  in  partnership  with 
the  naid  R.  S.,  or  any  other  person  or  persona,  and 
in  the  latter  ca,se  whether  such  continuance  shall  be 
required  by  the  terms  of  any  articles  or  agreement  of 
partnership  which  may  be  subsisting  at  my  decease  or 
not;  And  to  ENTEB  into  any  new  arrangement  or 
agreement,  from  time  to  time,  with  any  partner  or  partners 
in  relation  to  any  such  business,  either  by  way  of  subeti- 
tution  for  any  arrangement  or  agreement  subsisting  at 
my  death,  or  otherwise,  and  to  take  any  partner  or 
partners,  or  additional  partner  or  partners,  into  any  such 
business,  and  from  time  to  time  to  alter  or  vary  any 
arrangement  or  i^reement  under  which  such  business 
may  be  carried  on,  or  the  nature  of  the  business,  as  the 
said  trustees  or  trustee  may  think  fit  And  ALSO  to 
employ  or  leave  in  any  such  business,  the  capital,  or  share 
of  capital  belonging  to  me,  which  shall  be  employed  or 
engaged  therein  at  my  decease ;  and  also  if  they  or  he 
shall  at  any  time  think  fit,  any  further  part  of  my  estate 
beyond  the  amount  of  such  capital,  whether  they  or  he 
shall  be  personally  engaged  in  carrying  on  the  said 
business  alone  or  in  partnership  or  not,  and  so  that  in  the 
latter  event  the  sum  so  left  in  the  said  business  shall  be 
on  the  footing  of  a  loan  to  the  persons  or  person  carrying 
on  the  said  business,  either  with  or  without  security  (at 
the  discretion  of  the  said  trustees  or  trustee),  and  upon 
the  terms  of  receiving  either  a  iixed  rate  of  interest  or  a  rate 
of  interest  varyingwitb,  or  dependent  upon  the  profits  of  the 
said  business  or  otherwise.  And  I  declare  that  the  said 
trustees  or  trustee  shall  be  entitled  to  be  indemnified  in  the 
fullest  manner  out  of  my  estate  in  respect  of  all  losses  and 
liabilities  which  may  be  sustained  or  incun^d  in  carrying 
on,  or  otherwise  in  relation  to  any  such  business  as  afore- 
said, or  the  employment  or  loan  of  any  part  of  my  estate 
in  or  to  such  business.  And  I  fdrther  i^eclare,  that 
the  said  trustees  or  trustee  may,  from  time  t^  time,  make 
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buj  arrangement  having  for  its  object  any  one  or  more  of  pkkjimht  vi. 
mj  said  sons,  E.  B.  and  F.  B.,  succeeding  to  or  becoming  will  oirnra 
a  partner  or  partners  in  any  such  business,  and  may  dis- 
pose of  such  business,  and  the  goodwill  thereof,  or  any 
share  or  interest  therein  to  any  such  son  by  way  of  sale,  tator's  sona  to 

,  •••i^-i  •  A  1  i*i»i'  /•  succeed  to  or 

or  by  appropriating  the  same  m  or  towards  satisfaction  of  become  partnen 
his  share  in  my  estate,  under  the  respective  powers  in  *>^  ^^"^<»se8. 
that  behalf  hereinafter  contained,  at  such  value  or  sum  as 
may  be  fixed  by  the  said  trustees  or  trustee  in  their  or 
his  absolute  discretion,  and  so  that  such  son  shall  be 
charged  with  such  value  or  sum   in   account  with   my 
estate,  and  in  case  such  value  or  sum  shall  exceed  the 
total  amount  of  the  share  of  such  son  in  my  estate,  he 
shall  pay    or    refund    the   excess  to  my  estate,  in  such 
manner  (whether  by  instalments  or  otherwise),  as  the  said 
trustees  or  trustee  may  think  proper.    And    I    also  18.  Power  to 
EMPOWER  the  said  trustees  or  trustee  to  purchase  the  share  of^artaen. 
or  shares  of  any  partner  or  partnersi,  (whether  in  partner- 
ship with  me  at  my  death,  or  subsequently  admitted),  in 
any  such  business  as  aforesaid,  upon  such  terms  as  they 
or  he  shall  think  proper,  the  share  or  shares  so  purchased, 
to  be  held  upon  the  same  trusts  and  with  the  same  powers 
as  the  share  or  shares  previously  belonging  to  my  estate 
in  such  business.    And  I  further  declare,  that  in  case  19.  Power  to 
the  said  trustees  or  trustee  shall  at  any  time  or  times  be  J^^J  S*buri^ 
engaged  in  any  such  business  as  aforesaid,  in  conjunction  J^®"**  *° 
with  any  partner  or  partners,  such  trustees  or  trustee  mAnagen. 
may  leave  the  entire  management  of  such  business  to 
such  other  partner  or  partners,  and  shall  not  be  concerned 
to  interfere  therein,  or  be  in  anywise  responsible  for  not 
interfering  therein,  it  being  my  intention  that  the  said 
trustees  or  trustee  may  be  enabled  by  leaving  the  manage- 
ment of  such  business  in  the  hands  of  such  partner  or 
partners  to  free  themselves  or  himself  from  the  necessity 
of  in  anywise  attending  to  such  business,  further  than  re- 
quiring such  partner  or  partners  once  in  every  year  to  state 
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PRKOBDBHT  VI. 

WILL  GIYIVQ 

DKTEBMINABLB 

IND  PROTSOTED 

LIFE  IHTBRE8TS. 


20.  Power  for 
one  or  mcHre  of 
the  trustees  (in 
case  of  the 
others  declining) 
to  carry  on  the 
bnsineiscs. 


21.  Declaration 
that  profits  of 
businesses  shall 
be  applicable  as 
income. 


22.  Powers  as 
to  winding  up 
bvsuMSses. 


an  account  of  profit  or  loss^  but  without  any  obligation 
upon  the  said  trustees  or  trustee  to  examine  into  the 
accuracy  of  such  account,  and  the  said  trustees  or  trustee 
may,  in  case  they  or  he  shall  think  proper,  leave  the 
entire  management  of  any  such  business,  or  share  of  a 
business,  to  any  manager  or  managers,  and  may  give 
to  such  manager  or  managers  such  powers  or  autho- 
rities as  may  be  deemed  expedient.  .And  I  further 
DECLARE,  that  in  case  any  one  or  more  of  the  said  trustees 
for  the  time  being  shall  be  unwilling  to  engage  in  any 
such  business  as  aforesaid  on  account  of  the  responsibility 
which  he  or  they  may  incur  thereby,  such  trustee  or 
trustees  may  allow  his  or  their  co-trustee  or  co-trustees  to 
engage  in,  or  to  become  a  partner  or  partners  in  such 
business,  and  alone  to  act  in  relation  to  the  trusts  of  this 
my  will,  so  far  as  relates  to  the  continuance  of  such 
business.  And  I  hereby  declare  that  all  profits,  or 
shares  of  profits,  or  iifterest  which  the  said  trustees  or 
trustee  shall  derive  or  receive  from  any  such  business  as 
aforesaid,  shall  be  for  all  the  purposes  of  this  mj  will 
considered  annual  income,  and  shall  be  applied  accordingly. 
And  I  further  declare  that  the  said  trustees  or  trustee, 
in  case  they  or  he  shall  discontinue  or  withdi'aw  from 
any  such  business  or  businesses  as  aforesaid,  or  shall 
dispose  of  the  same,  or  my  share  or  interest  therein,  may 
make  all  such  arrangements  and  agreements  in  relation 
thereto  as  they  or  he  shall  think  desirable,  and  in  parti- 
cular may  leave  to  any  agent,  partner,  or  other  person, 
the  collection  of  any  outstanding  debts  of  the  concern, 
and  may  give  such  time  as  the  said  trustees  or  trustee 
shall  think  proper  for  payment  by  any  partner  or  partners, 
or  purchaser  or  purchasers  of  any  sum  or  sums  owing  or 
payable  to  my  estate,  and  that  either  with  or  without 
taking  security,  and  generally  may  make  all  arrangements 
in  any  wise  in  relation  to  the  premises  as  fully  and  abso- 
lutely, to  all  intents  and  purposes,  as  they  or  he  could  do 
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if  they  or  he  were  acting  on  their  or  his  own  account,  It    prkcedkst  vi. 

BEING  MY  INTENTION  to  vest  in  the  said  trustees  or  trustee     will  oiviho  i 

for  the  time  being  the  largest  discretion   and  freedom    ^"pbokcte*  ^ 

from  responsibility,  in  order  that  they    or   he  may  be  ""  ihtbbests. 

induced  to  act  in  such  manner  as  they  or  he  in  their  or  28.  Declaration 

his  judgment  shall  consider  will  best  effectuate  my  general  tion  that  sons 

intention  to  let  one  or  both  of  my  sons  succeed  to  my  t^^  *'  I 

businesses,  or  shares  of  businesses,  so  far  as  can  in  the  I 

judgment  of  the  said  trustees  or  trustee  be  effected,  and 

as  they  or  he,  in  their  or  his  uncontrolled  discretion,  shall 

think  desirable  and  expedient  and   suited  to  the  health 

and  inclination  of  such  son  or  sons.    And  I  furtheb  24.  Power  to 

EMPOWER  the  said  tmstees  or  trustee  to  sell  or  dispose  of  JL>di^.^^ato 

any  part  or  parts  of  the  trust  estate  and  premises  under  this  ^  ndcklidltt^a 

my  will  (whether  real  or  personal,  and  including  any  such  valuation  or 

business  or  share  of  business  as  aforesaid),  to  any  child 

or  grandchild  of  mine,  at  such  value  or  sum  as  the  said 

trustees  or  trustee  (with  or  without  the  aid  of  a  valuer  or 

valuers  or  other  competent  person  or  persons),  may,  in  their 

or  his  discretion,  fix  or  agree  upon,  and  upon  such  terms 

in  all  respects,  as  may  be  agreed  upon,  and  so  that  such 

child  or  grandchild  shall  be  charged  with  such  value  or 

8um  in  account  with  my  estate.     [Power  to  tmstees  to 

allot  specijiG  jYi*opeHy,  "  including  any  such  business,  or 

share  of  business  as  aforesaid,"  in  aatisfactioii  of  shares 

of  residue,  sitpra,  p.  154,  note,  mutatis  muta^ulis,  adding 

in  the  direction  tliat  the  property  allotted  shall  be  subject 

to  the  U'usts  and  powers  of  sale  and  management,  dc, 

the  words,  "  including  the  power  of  canying  on  any  such 

business  as  aforesaid,  and  other  powers  incidental  thereto." 

GcTieral  power  to  trustees  to  settle  questions,  p,  54.    D^- 

dam^wwi  as  to  devolution  of  ti'ustees*  poivers,  p.  56.1  And  2.5.  Declaration 

-  T/w.  -    that  decision  of 

I  ALSO  DECLARE  and  direct  that  m  case  any  difference  of  majority  of 
opinion  shall  at  any  time  arise  between  the  said  trustees  ^^j^^^  /  ^^ 
as  to  any  matter  arising  in  the  execution  or  exercise  of 
any  trust,   power  or  discretion,  under  this  my  will,  or 

VOT,.   IV.  N 
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PRBOBDSKf  YI. 


WILL  oiviiro 

DBTERXINABLB 
AND  PBOTBOTED 
LIFR  TRTKRRSTS. 


26.  — andtbat 
powers  given  to 
trustees  may  be 
exercised  by 
executors ; 


27.  —and  that 
testator's  partner 
may  act  notwith- 
standing his 
being  interested; 


28.  —but  with 
liberty  for  him 
to  abstain  from 
acting  in  matters 
in  which  he  is 
interested. 


any  codicil  hereto,  the  decision  of  tho  majority  of  the 
trustees  shall  be  binding  and  conclusive,  and  that  the 
dissenting  trustee  or  trustees  may  and  shall  execute  and  do 
such  deeds,  instruments,  and  acts  as  may  be  requisite  to 
give  effect  to  such  decision,  without  incurring  any  respon- 
sibility thereby.    And  I  Aij^o  declare,  that  any  power, 
authority,  or  discretion  hereinbefore  given  to  or  vested  ia 
the  said  trustees  or  trustee  in  relation  to  the  said  businesaea 
or  otherwise,  may,  if  circumstances  shall  so  require,  be 
exercised  by  the  acting  executors  or  executor  of  this  my 
will,  in  that  character.    And   further,  that   the  said 
K  S.  may  exercise  and  act  on,  or  join  in  exercising  and 
acting  on  all  such  powers,  authorities,  and  discretions  in 
relation  to  the  said  businesses,  notwithstanding  his  being 
personally  interested,   <at  the  time    of   my  decease    or 
subsequently,  as  a  partner    therein,  and  that  no    act 
done  or  concurred  in  by  him,  in  the  execution  of  any 
of  the  trusts  or  powers  of  this  my  will,  shall  be  in  any 
manner  impeached  or  questioned  on  the  ground  of  his 
being  so  personally  interested ;  But,  nevertheless,  if  he 
the  said  R.  S.,  shall  think  fit  to  abstain  from  taking  part 
in  any  particular  act  or  acts  to  be  done  in  the  execution 
of  any  such  trusts  or  powers,  in  relation  to  which  he  shall 
have  a  personal  interest,  such  act  or  acts  may  be  done  by 
the  other  trustees  or  trustee  for  the  time  being,  without 
his  taking  part  therein,  and  as  if  such  other  trustees  or 
trustee  were  the  sole  trustees  or  trustee,  or  with  the 
merely  formal  concurrence,  if  and  so  far  as  requisite,  of  the 
said  K  S.    [Claiiae  as  to  wppointm&nt  of  and  indemnity 
to  trvstees,  p,  55.    Devise  of  trust  cmd  mortgage  estates^ 
p.  58.    Appointment  of  executors,  p,  61,  and  guardixms^ 
p.  62.]    In  witness,  &c. 
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yriLL  DisPOSiNa 

OF  A  BUSINBSS 
6UBJB0T  TO 
ANNUITIES. 


VIL 

WILL  of  a  PERSON  in  business.  Bequest  of  testator's  pRRCfBDENT  vn 
HOUSE,  80  far  as  "not  required  for  carrying  on  his 
budi/neaa,  and  furniture  in  trust  for  his  wife  for 
LIFE,  taith  POWER  to  her  to  dispose  of  the  furni- 
ture and  substitute  other  furniture,  and  direction 
for  providing  her  with  another  residence  in  the 
event  of  the  business  and  house  being  sold.  Be- 
quest of  legacies  to  the  children  of  a  deceased 
daughter,  contingent  on  their  attaining  twenty- 
oTie,  with  MAINTENANCE  in  the  meantime.  Gift  of 
ANNUITIES  to  tlie  testator's  wife  and  a  son  {payable 
monthly),  and  other  persoofis,  protected  against 
ALIENATION.  Provisions  as  to  the  mode  in  which 
the  ANNUITIES  are  to  be  secured.  Gift  of  residue 
to  another  son,  (w*  in  case  of  his  death  to  his  chil 

DREN    hy    SUBSTITUTION.       SHORT     PROVISIONS    for 

carrying  cm,  the  business  w^ith  a  view  to  the  son 
SUCCEEDING  thereto.  Appointment  of  the  sanu 
son  executor  and  trustee  on  his  attaining 
twenty-one. 


I,  A.  B.  &c.,  [supra,  p,  26.  Bequest  ofpen^sonal  oma- 
fiMnts,  consu/mahles,  dc,  to  wife,  0.  B.,  absolutely,  supra, 
p.  71].  I  ALSO  BEQUEATH  to  my  said  wife,  C.  B.,  and 
my  eldest  son,  D.  B.,  their  executors  and  administrators, 

the  leasehold  messuage   and  premises  situate  at  

aforesaid,  in  which  I  now  reside  and  carry  on  my  business, 
for  all  my  term  and  estate  therein,  together  with  the  fur- 
nitore,  fixtures,  and  household  and  domestic  effects  in, 
upon,  or  about  the  same  premises,  Upon  trust  to  permit 
my  said  wife  personally  to  occupy  the  said  messuage  and 
pfemises,  and  to  have  the  use  and  enjoyment  of  the  said 
fiinuture  and  effects  during  her  life  free  from  all  rents, 
Ifttes,  taxes,  expenses  of  repairs  apd  insurance,  and  other 


1.  Beqnest  of 
leasehold  house 
and  fumitui-e  to 
trustees. 


2.  In  trust  to 
permit  testator's 
wife  to  enjoy  the 
same  during  her 
life  free  of  ex- 
pense, except 
such  part  of  the 
house  as  is  re- 
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PREOEDEXT  YII. 


WILL  DISPOSISG 

or  A  BUSIKES:} 

SUBJECT  TO 

ANHUITIES. 

quired  for  the 
bosincfls. 


3.  Direction  as 
to  inventory, 
insurancei  &c 


4.  Power  to  wife 
to  sell  furniture 
and  substitute 
otber  furniture. 


5.  Declaration 
that  on  decease 
of  wife  house  and 
furniture  shall 
fall  into  residue. 


6.  Bequest  of 
annuity  to  wife 
to  be  for  her 
separate  use  in 
case  of  rc-mar- 
rioge; 


outgoings  in  respect  of  the  said  leasehold  premises,  furni- 
ture, and  effects,  which  I  direct  to  be  paid  and  discharged 
by  my  trustees  or  trustee  out  of  the  annual  income  or 
produce  of  my  residuary  estate,  but  so  that  my  said  wife 
shall  permit  such  part  of  the  said  messuage  and  premises 
as  may  be  required  for  such  purpose  to  be  used  for  carry- 
ing on  my  said  business.    And  I  direct  that  my  said 
wife  shall  not  be  required  to  sign  an  inventory  of  the  said 
furniture  and  effects,  and  that  neither  she  nor  any  other 
trustee  of  this  my  will  shall  be  in  anywise  responsible 
for  any  damage  thereto,  or  loss  or  destruction  thereof, 
but  my  said  wife  shall  be  bound  to  keep  the  said  mes- 
suage, furniture,  and  premises  insured  at  the  expense  of 
my  general  estate.    Pbovided  always  and  I  declare  that 
my  said  wife  shall  be  at  liberty  at  her  absolute  discretion 
to  sell  any  of  the  said  furniture  and  effects  at  any  time 
during  her  lifetime,  the  proceeds  of  such  sale  being  ap- 
plied in  the  purchase  of  other  furniture  or  household  or 
domestic  effects,  to  be  approved  of  by  the  other  trustee 
or  trustees  of  this  my  will.     And  I  declare  that  from 
and  after  the  decease  of  mv  said  wife  the  said  leasehold 
messuage  and  premises,  and  the  said  furniture  and  effects 
or  such  part  thereof  as  shall  not  have  been  disposed  of  by 
my  said  wife,  and  any  other  furniture  or  effects  which 
shall  have  been  substituted  for  the  same  or  any  part 
thereof  as  aforesaid,  shall  sink  into  and  become  part  of 
my  residuary  estate,  and  be  subject  to  the  trusts  herein- 
after declared  concerning  the  same.     [Immediate  legacy 
to  wife,  aicpra,  j).  28,]     I  also  bequeath  to  my  said 

wife  an  annuity  of  £ during  her  life,  to  be  paid  to 

her  by  equal  quarterly  payments,  the  first  of  such  pay- 
ments to  be  made  at  the  expii*ation  of  three  calendar 
months  after  my  death,  and  the  same  in  the  event  of  her 
manning  again  to  be  for  her  separate  use  independently 
of  her  husband,  and  so  that  she  shall  not  have  power  to 
alienate  or  anticipate  the  same.    And  I  direct  that  the 
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legacy  and  annuity  hereinbefore  bequeathed  to  my  said  pubckdbst  vii. 

wife  shall  have  priority  over  all  other  bequests  and  dispo-  will  disposing 

sitions  made  by  this  my  will.     I  bequeath  to  my  son  °guV^'^^ 

K  B.  an  annuity  or  yeariy  sum  of  £ for  his  life,  to  axkuitiks. 


be  paid  to  him  by  equal  monthly  payments,  and  the  first  7.  —and  to  haye 
of  such  payments  to  be  made  at  the  expiration  of  one  J[her  disposi-* 
calendar  month  after  my  decease.      [Gift  of  otJier  annul-  **°"*- 
ties,  including  one  to  R,  S,  a  female,  for  her  separate  use  annioity  to  a  boh 
witkout  power  of  anticijxition.']    Provided  always  and  ^^^iJ*^^ 
I  declare  that  inasmuch  as  the  principal  part  of  my  pro-  o.  Diroction  thai 
perty  is  now  employed  in  my  business,  it  shall  not  be  ^"^^^J^f*** 
incumbent  upon  my  executors  or  trustees  or  trustee  to  set  in<»™o  »nd  pro- 

.  .  fits  of  basiness  ; 

apart  or  retain  any  fund  as  a  provision  for  the  payment  of 
any  of  the  said  annuities  hereinbefore  bequeathed,  my  in- 
tention being  that  the  same  shall  be  paid  out  of  the  pro- 
fits of  the  said  business  and  the  income  of  my  residuary 
estate.     But  my  youngest  son,  F.  B.,  or  other  the  person  lo.  —and  that 
or  persons  who  shall  become  beneficially  entitled  to  the  ^^i^"f/^  ^^^ 
said  business  and  residuary  estate  under  the  trusts  here-  ^y  ^^  truatcea, 
inafter  contained,  shall,  if  required  by  the  said  trustees  or  tboir  payment 
trustee  (other  than  the  said  F.  B.),  give  such  security  (at 
the  expense  of  my  estate),  by  way  of  bond  or  covenant,  or 
otherwise,  for  the  payment  of  the  said  annuities,  or  any 
of  them,  as  to  the  said  trustees  or  trustee  (other  than  as 
aforesaid)  may  seem  proper.     Provided  nevertheless  h.  powerto 
and  I  empower  the  said  trustees  or  trustee  at  any  time  ti^f^!|JIJ*erti- 
if  in  their,  his,  or  her  judgment,  and  having  regard  to  the  "«»*  or  a  com- 
circumstances  of  my  estate,  the  same  can  conveniently  bo 
done,  to  provide  for  the  said  respective  annuities  or  any 
of  them,  by  purchasing  in  the  names  or  name  of  the  said 
trustees  or  trustee  (a),  annuities  of  like  amounts  for  the 


(a)  Where,  as  in  this  case,  the  annuity  is  not  given  absolutely, 
it  must  not)  of  oourse,  be  purchased  in  the  name  of  the  annuitant ; 
see  EaUtm  v.  3/ay,  3  Ch.  D.  148,  155,  Eunt-Fovlgton  v.  Furler, 
id.  285,  snpra,  p.  106,  note. 
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WILLS. 


PRECBDSXT  yU. 


^TILL  DISPOSIHO 

OV  ▲  BUSINR8S 

8UBJECT  TO 

ANNUITIB6. 


12.  Provitio  de- 
termining annui- 
ties on  bank- 
ruptcy or  aliena- 
tion. 


13.  Annuity 
after  forfeiture 
to  be  applied  I  at 
discretion  of 
trustees,  for 
benefit  of  an- 
nuitant and  his 
or  ber  family, 
and  if  not  so 
applied,  to  sink 
into  residue. 


lives  of  the  respective  annuitants,  from  Qovemment  or 
some  public  company,  and  the  annuities  so  purchased 
shall  respectively  be  held  and  applied  by  the  said  trus- 
tees or  trustee  upon  the  like  trusts  and  in^ith  and  subject 
to  the  like  powers  and  provisions  as  are  herein  declared  and 
contained  concerning  the  respective  annuities,  to  provide 
for  which  the  same  shall  have  been  purchased.  Provided 
ALSO  and  I  further  declare  that  if  my  said  wife  or  the  said 
R  S.  shall  at  any  time  when  not  under  coverture,  or  if  any 
of  the  other  persons  to  whom  annuities  are  hereinbefore 
bequeathed  shall  at  any  time  alienate,  or  charge,  or  make 
any  disposition  by  way  of  anticipation  of  their  said  re- 
spective annuities  or  any  part  thereof,  or  affect  so  to  do, 
or  if  by  reason  of  the  bankruptcy  of  such  respective 
annuitants  or  the  happening  of  any  other  event  (whether 
in  my  lifetime  or  after  my  decease)  he  or  she  shall  be 
disentitled  personally  to  receive  and  enjoy  his  or  her 
annuity,  such  annuity  shall  thereupon  be  forfeited  (6)  ; 
And  the  same  shall,  during  the  remainder  of  the  life  of 
the  annuitant  who  shall  have  incurred  such  forfeiture,  be 
received  or  retained  by  the  said  trustees  or  trustee,  whom 
I  empower  thenceforth  during  the  life  of  such  annuitant  in 
their,  his,  or  her  absolute  and  uncontrolled  discretion  to  pay 
or  apply  such  annuity  or  any  part  thereof  during  any 
period  or  periods  continuous  or  interrupted  for  the  main* 
tenance  and  pei-sonal  support  or  benefit  of  the  annuitant 
who  shall  have  incurred  such  forfeiture,  and  his  or  her  wife 
or  husband  and  children  or  child  and  remoter  issue  (if  any) 
for  the  time  being  in  existence,  or  any  of  such  objects  to 
the  exclusion  of  the  others  or  other  of  them,  and  if  more 
than  one  in  such  proportions  as  the  said  trustees  or  trustee 
shall  think  fit ;  and  ia  case  and  so  long  as  there  shall  be  a 


(h)  Compare  the  form  of  proviso  for  cesser  of  annuities  on  alietut* 
tion,  supra,  p.  126 ;  and  see  the  form  of  trust  giying  a  determinable 
life  interest,  supra,  pp.  171  et  seq. 
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want  of  such  objects  other  than  such  annuitant,  then  for    pukckdeut  vn. 

the  maintenance  and  personal  support  or  benefit  of  such    will  disposing 

annuitant  and  the  person  or  persons  for  the  time  being     ^buwkct'^ 

entitled  to  the  income  of  my  residuary  estate,  or  any  of      awnuitiks.  ^ 

such  last  mentioned  objects  to  the  exclusion  of  the  others 

or  other  of  them,  and  if  more  than  one  in  such  proportions 

as  the  said  trustees  or  trustee  shall  think  fit.     And  TH£ 

ANKUITY  which  shall  have  been  forfeited  as  aforesaid  shall 

so  far  as  not  applied  under  the  discretionary  trust  or 

power  lastly  hereinbefore  contained  sink  into  my  residuary 

estate  (c).     Pbovided  always,  and  I  declare,  that  the 

said  discretionary  trust  or  power  shall,  in  the  event  of  the 

forfeiture  of  the  annuity  of  my  said  wife,  be  vested  in  the 

trustee  or  trustees  for  the  time  being  of  this  my  will  other 

than  my  said  wife.    I  bequeath  the  sum  of  JE to  14.  Bequest  of 

each  of  the  children  of  my  late  daughter  G.  H.  who  shall  a^'of  a  de- 
be  living  at  my  decease  and  shall  attain  the  age  of  21  ^**^^  daughter 

ci  J  o  contingent  on 

years,  with  interest  thereon  at  the  rate  of  £ —  per  cent,  ^^eir  attaining 

.  '^  21,  with  interest 

per  annum  from  my  decease  until  the  same  shall  become  in  the  meantime 
payable ;  and  in  case  any  of  such  legatees  shall  at  the  t^^^^]^  ™*^* 
time  of  my  decease  be  under  the  age  of  21  years,  I  direct 
that  the  interest  of  their  respective  legacies  and  also  if 
thought  proper  any  part  of  the  capital  thereof  shall  be 
applied  by  the  trustees  or  trustee  for  the  time  being  of 
this  my  will  at  their,  his,  or  her  discretion  for  or  towards 
the  maintenance  (cZ),  education,  advancement,  or  benefit  of 

(c)  Ab  to  the  above  trust,  see  supra,  p.  127,  note,  and  the 
refereuoee  therein,  and  compare  the  forms  of  trusts  giving  a  pro- 
tected life  interest,  supra,  pp.  166  et  seq.,  and  p.  168,  note. 

(<Q  If  the  legacy  is  contingent,  and  the  testator  is  not  the  As  to  the  right 
parent,  or  in  loco  parentis,  interest  by  way  of  maintenance  will  to  maintenance 
not  be  aUowed  by  the  Court  (see  supra,  p.  20,  note) ;  and  it  has  '^^Jfin"^  ""^ 
been  determined  that  the  statutory  proyision  in  23  &  24  Vict  c.   legacies.        • 
14d,  8.  26,  does  not  apply  to  a  case  where  the  infant  on  attaining 
twenty-one  would  not  be  entitled  to  interest  on  his  legacy  until 
the  time  of  payment  {Re  OeorgCy  5  Ch.  D.  837).    It  is  necessary, 
therefore,  that  in  this  case  interest  for  maintenance  shotdd  be 
ezpre&sly  given  where  so  intended.    The  principle  of  the  decision 
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PRECISDKRT  VII. 


WILL   DISPOSIKO 

OF  A  BUSIITKSS 

SUBJKCT  TO 

AKXUITIES. 


15.  In  cafieof 
death  of  any 
legatee  under 
21,  legacy  to 
sink. 


As  to  tho  nile 
that  the  gift  of 
the  intermediate 
interest  on  a 
legacy  Tests  it« 


such  legatees  respectively,  and  may  be  so  applied  by  the 
said  trustees  or  trustee  either  directly  or  by  payment 
thereof  to  the  father  or  guardians  or  guardian  of  such  re- 
spective legatees  without  seeing  to  the  application  thereof^ 
and  whether  their  father,  if  living,  shall  or  shall  not  be  of 
ability  to  maintain  them,  or  any  other  fund  shall  be 
available  for  that  purpose  or  not  (e).  Bur  if  any  of  such 
legatees  shall  die  under  the  age  of  21  yeara,  his  or  her 
legacy  or  such  part  thereof  as  shall  not  have  been  disposed 
of  for  his  or  her  advancement  or  benefit  as  afoi*esaid,  shall 
sink  into  and  become  part  of  my  residuary  estate  (/).    I 

in  lie  George  would  equally  apply  to  a  gift  of  a  legacy,  or  spocifio 
fund  (as  distinguished  from  a  residuary  gift),  to  children  as  a 
class,  contingently  on  their  attaining  twenty-one,  as  in  that  case 
also  the  gift  would  not  carry  the  intermediate  income  (see  Ftdhrton 
v.  Martin,  1  Dr.  &  Sm.  31,  and  the  oases  there  dted) ;  differing  in 
this  respect  firom  a  gift  of  residue  (Be  Cotton^  1  Ch.  D.  232,  supra, 
p.  45,  note).  If  intei'est  is  expressly  given  it  should,  if  so  intended^ 
be  directed  to  be  computed  from  the  testator's  death,  as  in  the  text, 
otherwise  it  would  only  commence  from  the  expiration  of  a  year 
after  his  death  {Knight  v.  Knight,  2  Sim.  &  St.  490,  supra,  p.  29, 
note) 

{e)  As  to  the  rule  that  an  allowance  for  maintenance  will  not  be 
given  where  the  father  is  of  ability  to  maintain  his  children,  see 
ante,  vol.  iii..  Settlements,  p.  180,  note  ;  and  as  to  the  rule  that 
iK'here  several  funds  are  applicable  for  maintenance,  regard  will  be 
had  to  the  interest  of  the  infants  in  deciding  which  fund  shall  b9 
applied,  see  Vol.  iii.,  p.  181,  note. 

(/)  For  a  provision  for  tho  investment  of  the  legacies  of  minors, 
and  maintenance,  &c.,  see  supra,  pp.  73,  et  seq.  It  is  a  well 
established  rule  that  the  gift  of  the  intermediate  interest  on  a 
legacy  to  the  legatee,  or  for  his  benefit,  has  in  general  the  effect  of 
converting  an  otherwise  contingent  into  a  vested  legacy  ( Jarm.  on 
Wills,  vol.  i.,  3rd  ed.,  pp.  dOl,  et  seq. ;  Hawkins,  Oonstr.  Wills,  pp. 
227,  et  seq.)  Thus  a  bequest  to  each  of  the  children  of  A.  when 
they  attain  twenty-one,  with  a  direction  that  the  interest  shall  be 
applied  for  their  maintenance  or  benefit  in  the  meantime,  vests  at 
the  death  of  the  testator  {Hanson  v.  Graham,  6  Yes.  239).  It 
had  been  supposed  (on  the  authority  of  Pulsford  v.  Hunter,  3  Bro. 
C.  C.  416,  and  see  LeaJce  v.  Bobinson,  2  Mer.  387),  that  it  is  neces- 
sary to  the  application  of  the  rule  that  the  whole  income  should  be 
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DEVISE  AND  BEQUEATH  all  my  estate  and  eflfects,  both  real    rMK^mm  yu. 
and  personal,  not  hereinbefore  otherwise  disposed  of,  unto   will  Disposnra 
my  said  T?ife  C.  B.,  and  my  said  son  D.  B.,  their  heirs,      subject  to 
executors,  administrators,   and  assigns,  upon  the  trusts      AwwuiTiKg. 
hereinafter  declared  (that  is  to  say),  upon  trust  that  the  16.  General 
said  trustees  or  trustee  shall,  during  the  continuance  of  qu^to" 
the  trusts  of  this  my   will  (but  subject  as  hereinafter  *r«»*«<»- 

•  J   jv  lit*  e  "J  17.  Ui)oii  trust 

provided),  cany  on  the  business  of ,  now  earned  on  to  cany  on  tes- 

by  me  at aforesaid,  wifh  liberty  to  the  said  trustees  ***°''*  bnsinesB, 

or  trustee  to  retain  and  use  in  the  said  business  the  whole  capital. 


given,  and  that  a  direction  that  the  trustees  shall  apply  all  or  any 
part,  at  their  discretion,  oftheincomeforthemaintenanoeorbonefitof 
the  legatee,  would  not  have  the  effect  of  vesting  the  Idgacy ;  but  the 
contrary  has  recently  boon  decided  (Fox  v.  FoXy  L.  B.  19  Eq.  286, 
where  the  trust  was  to  divide  the  fund  amongst  tho  children  of  A. 
as  and  when  they  should  attain  twenty-five,  and  to  apply  the 
income  of  the  presumptive  shore  of  each  child,  or  so  much  thereof 
as  the  trustees  might  think  fit  for  its  maintenance  in  the  mean- 
time). The  rale  does  not  apply  to  a  bequest  to  such  of  the  children 
of  A.  as  attain  a  given  age,  or  in  other  hke  terms  clearly  importing 
that  the  attainment  of  the  age  is  to  be  a  condition  precedent  to  the 
vesting,  so  that  those  only  who  attain  the  given  age  would  in  that 
cose  take  {Southern  Y.WoUation,  16  IJeav.  166;  Jarmau,  pp.  810, 
et  seq.),  and  if  the  gift  of  the  intei^eet  is  blended  with  that  of  the 
principal,  as  if  tho  testator  gives  to  each  child  on  attaining  twenty- 
cue  a  legacy  vn'th  interest,  the  entire  gift  is  contingent,  and  the 
application  of  the  rule  is  excluded  {Knight  y.  Knight,  2  Sim.  &  St. 
490) ;  but  if  the  legacy  is  directed  to  be  immediately  severed  from 
the  testator's  estate,  and  the  interest  to  be  accumulated  until  the 
legatee  attains  a  given  age,  then  although  tho  principal  and  accu- 
mulations of  interest  are  only  given  to  him  when  he  attains  that 
age,  in  terms  importing  a  contingency,  an  inference  in  favour  of 
immediate  vesting  arises  {Saunders  y,  Vautier,  Cr.  &  Fh.  240;  Z>u»- 
doB  V.  Wo?fe  Murray,  1  Hem.  &  M.  425,  where  the  gift  of  the  prin- 
cipal was  held  to  be  vested,  and  to  carry  the  intermediate  interest 
with  it,  although  the  latter  was  not  expressly  given).  Having 
regard  to  the  above  doctrine,  it  is  necessary,  in  the  case  of  a 
bequest,  such  as  that  in  the  text,  which  is  not  intended  to  take 
eflfectif  the  legatee  should  die  under  twenty-one,  to  express  the 
intention  dearly,  which  is  best  done  by  a  dii*ection,  as  above,  that 
the  legacy  shall,  in  that  event,  sink  into  the  residue. 
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PJISOBDKITT  VU. 


WILL  DISPOSING 

OV  A  BUSIKE8S 

BUBJICT  TO 

ASRUITIBS. 

19.  Employ 
managers,  and 
act  generally. 


20.  Power  to 
any  trnstee  to 
abstain  from 
engaging  in 
business. 


21.  Indemnity 
to  trustees. 


22.  Power  to 
sell  business  and 
lease  of  house ; 


23.  —but  in 
that  case  wife  to 
be  provided  with 
another  resi- 
dence. 


or  any  part  of  the  capital  which  shall  be  employed  thei-ein 
at  my  decease^  and  any  further  part  of  my  estate  which 
they,  he,  or  she  may  think  fit  so  to  use,  AND  with  liberty 
also  from  time  to  time  to  employ  any  person  as  manager 
of  the  said  business,  and  the  said  trustees  or  trustee  shall 
have  the  same  powers  and  discretions  as  to  the  mode  of 
conducting  the  said  business  and  otherwise  in  relation 
thereto  as  if  they,  he,  or  she  were  the  absolute  owners  or 
owner  thereof.  Pbovided  nevertheless,  and  I  further 
declare,  that  if  any  one  or  more  of  the  said  trustees  shall 
be  unwilling  to  engage  in  and  continue  such  business  as 
aforesaid,  he,  she,  or  they  may  allow  his,  her,  or  their  co* 
trustee  or  co-trustees  to  engage  in  and  continue  the  same 
and  to  act  alone  in  the  execution  of  the  trusts  of  this  my 
will  in  relation  thereto.  And  I  declare,  that  any  trustee 
or  trustees  who  may  so  abstain  from  engaging  in  such 
business  shall  be  entirely  free  from  all  responsibility  in 
connection  therewith,  and  that  the  trustees  or  trustee  who 
shall  act  in  the  trusts  hereinbefore  declared  in  respect  of 
the  carrying  on  of  my  said  business  shall  be  entitled  to  be 
fully  indemnified  out  of  my  estate  in  respect  of  all  losses 
and  expenses  incurred  in  or  about  the  same.  Provided 
ALSO,  and  I  declare,  that  in  case  the  said  trustees  or 
trustee  shall  at  any  time  be  of  opinion  that  the  said 
business  cannot  be  continued  to  the  advantage  of  my 
estate,  or  in  case  all  the  trustees  shall  be  unwilling  to 
engage  therein,  they,  he,  or  she  shall  be  at  liberty  to  sell 
or  dispose  of  the  same,  and  the  stock-in-trade  and  effects 
thereof,  with  or  without  the  lease  of  the  said  house  and 
premises  in  which  the  same  is  carried  on  and  the  fixtures 
therein.  BUT  IN  the  event  of  the  said  lease  being 
disposed  of  my  said  wife  shall  be  entitled  to  have  another 
residence  provided  for  her  free  of  rent,  rates,  taxes,  and 
other  expenses  and  outgoings  as  aforesaid,  but  so  that 
the  rent  thereof  shall  not,  in  the  judgment  of  the 
said    trustees    or    trustee   (other  than    my  said    wife), 


WILLS.  187 

exceed  the  rack  rent  value  of  my  said  house  at .    pmo«i>m»  ▼». 

Pbovided  always  and  I  declare  that^  in  the  event  of  the    will  dispobimq 
said  business  having  to  be  sold  (whether  for  the  purpose  of    ^  guBJwr  to 
the  ultimate  division  of  my  estate,  or  previously  thereto),      ahhuims. 
it  shall  be  lawful  for  the  said  trustees  or  trustee  to  sell  24.  Power  to  jmD 
the  same  and  the  goodwill  thereof,  with  or  without  the  son,  notwith- 
said  leasehold  house  and  fixtures  and  the  stock-in-trade  J^g  a\raLe. 
and  effects  of  the  said  business,  to  my  said  son  D.  B.  (not- 
withstanding his  being  a  tnistee  of  this  my  will)  at  a 
price  to  be  fixed  by  the  valuation  of  a  person  to  be 
appointed  by  the  said  trustees  or  trustee  (h) ;  And  SUBJECT  25.  Trast  for 

«  ••         '■•i^*  •1*         1*  1       convorsion  of 

to  the  provisions  herembefore  contamed  m  relation  to  the  nsidae  and 

payment  of 

(h)  See  the  full  provisions  for  carrying  on  a  busLaess  in  the  last 
Preeedent,  pp.  173  et  seq.  The  following  is  another  form  of  a 
short  daose  providing  for  the  carrying  on  of  a  business  with  a 
Tiewto  a  son  succeeding  thereto,  intended  to  follow  the  usual 
power  to  postpone  conversion : — 

^'  ASD  I  especially  empower  my  said  trustees  or  trustee  short  form  of 
in  their  or  his  discretion  to  postpone  the  sale  or  winding-  ^J[^^  ^^  *^° 
up  of  my  business  during  the  miuority  of  my  son  (who  is 
apprenticed  thereto),  and  in  the  meantime  to  carry  on  the 
same  for  his  benefit,  and  with  a  view  to  his  succeeding 
thereto,  and  for  that  purpose  to  employ  any  manager  or 
agent  (if  they  or  he  shall  think  fit)  and  to  retain  and 
employ  in  the  said  business  my  capital  or  any  other  part 
of  my  estate,  or  the  proceeds  of  the  sale  and  calling  in 
thereof,  but  the  said  trustees  or  trustee  may  nevertheless 
at  any  time  discontinue  the  said  business  and  wind  up  or 
dispose  of  the  same  at  their  or  his  discretion;  and  I  give 
to  the  said  trustees  or  trustee  the  like  discretionary 
powers  with  respect  to  the  carrying  on  or  discontinuing 
the  said  business,  and  the  employment  of  my  capital  and 
general  estate  therein,  or  the  withdrawal  of  my  capital 
therefrom  and  the  winding  up  and  disposal  of  the  said 
business  and  settling  the  accounts  thereof,  and  in  all 
other  respects  in  relation  thereto,  as  I  myself  should  or 
might  have  had  or  exercised  if  living.'^ 
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WILL  DI8P08IKQ 

or  A  BU8IHSSS 

SUBJECT  TO 

AKVUITIB8. 


26.  Trusts  of 
residue,  includ- 
ing business,  for 
the  youngest  son 
on  attaining  21 ; 


27.  —but  in 
case  of  his  death 
in  testator's  life- 
time, or  under 
21,  for  his 
chUdren. 


28.  In  default  of 
children,  for 
eldest  son. 

29.  Maintenance 
clause  as  to 
youngest  son. 


said  business^  I  direct  that  the  said  trustees  or  trustee 
shall  sell,  get  in,  and  convert  into  money  my  real  estate 
(if  any)  and  my  personal  estate  not  hereinbefore  specifi- 
cally bequeathed,  or  such  part  thereof  as  shall  not  consist 
of  money  (but  with  power,  nevertheless,  at  their,  his,  or 
her  absolute  discretion,  to  postpone  such  sale  and  conversion 
indefinitely)  and  shall  out  of  the  moneys  to  arise  from 
such  sale,  getting  in,  and  conversion  (including  the  pro- 
ceeds of  the  said  business,  stock-in-trade,  and  effects  and 
leasehold  premises,  in  case  the  same  shall  be  sold),  or 
otherwise  forming  part  of  my  estate,  pay  my  funeral  and 
testamentary  expenses  and  debts,  and  the  pecuniary 
legacies  hereinbefore  bequeathed,  and  shall  invest  the 
residue  of  the  said  moneys  in  or  upon  [invest^ienis,  and 
power  to  vai^,  supra,  p.  34],  AND  I  declake  that  the  said 
tnistees  or  trustee  shall  stand  possessed  of  my  said  residu- 
ary estate  (including  the  said  business  and  premises,  or 
the  proceeds  thereof,  if  sold),  and  the  trust  premises 
representing  the  same  (subject  to  the  payment  of  the  said 
annuities),  in  trust  for  my  said  son  F.  B.,  in  case  he  shall 
be  living  at  my  decease,  and  shall  attain  the  age  of 
twenty-one  years,  for  his  absolute  benefit.  But  in  case 
he  shall  have  died  in  my  lifetime,  or  shall  survive 
me,  and  aftei-wards  die  under  the  age  of  twerity-one 
years,  then  in  trust  for  the  children  or  child,  if  any, 
of  my  said  son  F.  B.,  who,  being  a  son  or  sons, 
shall  attain  the  age  of  twenty-one  years,  or,  being  a 
daughter  or  daughters,  shall  attain  that  age  or  marry,  if 
more  than  one  in  equal  shares ;  And  in  case  there  shall 
be  no  such  child  of  my  said  son  F.  B.,  then  in  trust  for 
my  said  son  D.  B.,  for  his  absolute  benefit ;  Provided 
ALWAYS  and  I  direct  that,  in  case  my  said  son  F.  B.  .shall 
be  living  and  under  the  age  of  twenty-one  years  at  my 
decease,  the  said  trustees  or  trustee  shall  apply  the  whole, 
or  such  part  as  they,  he,  or  she  shall  think  fit,  of  the 
income  of  my  said  residuary  estate,  for  or  towards  the 
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mamtenance  or  benefit  of  the  said  F.  B.  during  his    PAHCBomvn. 

minority,  either  directly  or  by  paying  the  same  to  his    will  Disposnro 

guardian  or  guardians,  without  seeing  to  the  application     ^\^j^^^^ 

thereof,  or  requiring  any  account  of  the  same,  and  shall      awhuitom.. 

accumulate  the  residue  of  such  income  during  his  minority 

by  investing  the  same  and  the  resulting  income  thereof  in 

any  such  investments  as  aforesaid  for  the  benefit  of  the 

person  or  persons   who  may  ultimately  become  entitled 

to  the  said  trust  premises  under  the  trusts  hereinbefore 

contained,  but  with  power  to  apply  any  such  accumulations 

for  the  nudntenance,  education,  or  benefit  of  the  said 

F.  B.  in  any  subsequent  year ;  And  I  FURTflEB  EMPOWEB  so.  Adranoe- 

the  said  trustees  or  trustee,  at  any  time  or  times  during  S"?^  ~^ 

the  minority  of  the  said  F.  !&.,  to  raise  out  of  the  capital 

of  the  said  trust  premises  any  sum  or  sums  they  may 

think  fit,  and  apply  the  same  for  his  advancement  or 

benefit  [Clause  as  to  appoiTitraent  of  and  iTidemnity  to 

trustees,  supixt,  p,  55.    Leaise  of  t)ni8t  and  mortgage 

estates  to  C.  B.  and  D,  A,  p.  58]  ;  and  I  appoint  my  said  81.  Appoint- 

wife  C.   B.,  and  my  said  son  D.  B.,  and  also  my  said  SSat  wn,  id* 

son  F.  B.,  upon  his  attaining  the  age  of  twenty-one  years,  J^^*'^?^*.  ^^ 

executors  and  trustees  of  this  my  will,  and  I  direct  that  2i>  execaton 

the  trust  estate  shall,  upon  the  said  F.  R  attaining  the 

age  of  twenty-one  years,  or  as  soon  as  may  be  after  my 

decease,  in  case  he  shall  have  attained  that  age  in  my 

lifetime,  be  transferred  or  assured,  so  as  to  be  vested  in 

him  jointly  with  the  other  trustees  or  trustee  for  the  time 

being.    In  witness,  &c. 


8"^ 
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PMOIDBHf  Vm. 

WILL 
BIQVBATBIVa 

8HA.BX8  m 
PARTHKRBHIP 

BUSIRKaB. 


WILL  0/  REAL  and  personal  estate,    Specijw  devise  of 

FREEHOLDS    omd  COPYHOLDS   to  t'CStatOv's  WIFE  fOT 

LIFE,  toith  remainder  to  hia  two  sons  or  the  sub* 
vivoR  in  fee.  Bequest  of  policies  to  testator* 9 
wife,  vnth  precatory  direction  that  the  bonusea 
shall  be  applied  in  charity.  Bequest  of  annuity  to 
testat(n^s  wife  for  residue  of  partnership  term 
during  which  his  capital  will  be  retained  in  the 
busvaess.  Direction  to  raise  a  gross  sum  out  of  the 
estate  at  the  end  of  tlie  partnership,  and  pay  the 
INCOME  to  the  fefitoforVwiFE  during  her  life,  (tie 
principal  after  licr  death  to  si/nk  into  the  estate. 
Direction  for  payment  of  interest  on  the  sum  to  be 
raised  until  actually  invested.  Bequest  in  exer** 
ciSE  of  a  power  in  the  partnership  deed  of  such 
SHARE  m  the  busi/ness  to  the  testator* s  elder  son  aa 
noith  the  share  previously  held  by  him  toiU  vest  in  kirn 
a  specified  proportion  of  the  whole  share  disposable 
by  the  testator.  Like  bequest  of  a  different  share 
to  the  testator*s  younger  son  contingently  on  his 
havi/ng  attained  twenty-one  and  complying  vnth  pro- 
visions ofpaHnership  deed,  and  in  def avU  thereof 
GIFT  oyer  to  the  ELDER  SON  OS  TRUSTEE /oT  the  tes- 
tator's estate.  Power,  if  the  testatoi^s  younger 
SON  shaU  be  a  minor,  for  the  eocecuiors  to  arrange 
f(yr  his  subsequent  admission  into  the  business. 
Direction  that  the  testator's  sons  shall  pay  in 
specified  proportions  cm  ANNUITY  to  his  wife 
during  the  partnership  term.  Power  for  the  ex- 
ecutors to  require  the  sons  to  secure  the  annuity. 
Declaration  charging  the  provision  for  the  tes- 
tator's wife  with  the  maintenance  of  his  children 
not  having  attained  a  vested  interest    Trusts  of 
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BBSfDUABT  ESTATE  foT  the  testator's  CmLDRGX,  the     ^ftsciDEHTTin. 

SONS  taking  DOUfiLE  sluires.    Direction  that  the        ^^ 
MARRiAOE  PORTIONS  offhe  testator*8  daughters  shall     ^"^J^** 
be  brought  into  hotchpot.    Declaration  that  half     pabthbiwhip 

BVSIN888. 

ihe  share  of  each  daughter  surviving  the  testator* -      - 

shall  he  settled  in  &acli  manner  as  the  trustees 
and  the  daughter  think  fit,  and  if  not  so  settled 
shaU  he  held  in  trust  for  the  daughter /m*  life,  and 
after  her  death  for  her  children,  and  in  default  of 
children  for  her  testamentary  appointees,  or  her 
representatives  as  her  personal  estate.  Similar 
settlement  of  the  whole  share  of  any  daughter 
predeceasing  the  testator  leaving  issue.  Proviso 
thai  until  the  testator's  children  acquire  a  vested 
vaterest  the  income  of  thevr  presumptive  portions 
shall  be  paid  to  the  testator^ s  wife  charged  with 
their  maintenance.  Power  for  the  executors  and 
trustees  to  VARY  the  adjustment  provided  by  the 
partnership  deed.  Direction  that  the  executors  and 
trustees  other  than  the  son  who  is  a  partner  shall 
represent  the  estate  in  transactions  with  the 
partnership.  Declaration  that  the  will  is  not  to 
be  a  SA'nsFAcnoN  of  provisions  va  the  testators 
marriage  settlement.  Provision  enabling  in- 
vestments to  be  taken  m  the  names  of  not  less  than 
FOUR  ti'ustees. 

I,  A.  B.  of  &a  [supra,  p.  26].    I  devise  my  messuage  j^  j^y^^^  ^f  a 
called House,  with  the  gardens,  pleasure  ffrounds,  ^**"^  "»^  1*"^ 

11111  •!!  partly  freehold, 

plantations,  and  lands  held  therewith,  partly  of  freehold  and  partly  copy 

and  partly  of  copyhold  tenure,  situate,  &c.,  and  now  in  my  tor's' wifoforiifei 

occupation,  with  the  rights,  easements,  and  appurtenances  ^^his^wo  mbT 

thereto  belonging,  to  the  use  of  my  wife  C.  B.  for  her  life,  ?'  **>«  suryivor 

in  {^6 

and  from  and  after  her  decease  to  the  use  of  my  sons  M.  B. 
and  N.  B.  and  their  respective  heirs  and  assigns  as  tenants 
in  common  in  equal  shares ;  and  in  case  either  of  them 


193 


WILLS. 


PBECSDSXT  VIII. 

WILL 
BIQVXATHIVa 
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PARTHBRSHIP 

BUSINESS. 


2.  Recital  that 
the  testator  is 
possessed  of 
policies. 


8.  Bequest' 
thereof  to  the 
testator's  wife. 


4,  Precatory 
direction  that 
bonuses  shall 
be  applied  in 
charity. 


my  said  sons  shall  die  in  my  lifetime  without  leaving  issue 
living  at  my  decease,  then  (as  to  the  entirety  of  the  same 
premises)  to  the  use  of  the  survivor  of  my  said  sons  his 
heirs  and  assigns  absolutely  (a).  Am)  whereas  I  am  pos- 
sessed of  the  following  several  policies  of  assurance  upon 

my  life,  namely,  a  policy  effected  with  the Assurance 

Company  for  £ ,  dated  the day  of ,  and 

numbered [similar  descrvption  of  two  other  polides^ 

Now  I  Bequeath  the  said  respective  policies,  with  the 

respective  sums  of  £ ,  £ ,  and  £ ,  thereby 

I'espectively  assured,  and  all  bonuses,  accretions,  or  addi- 
tions thereto,  unto  my  said  wife  absolutely :  But  it  is  my 
wish  that  only  the  original  sums  assured  be  retained  by 
her  for  her  own  benefit,  and  that  the  bonuses,  accretions, 
or  additions  thereto  be  distributed  by  her  my  said  vdfe 
according  to  her  discretion  for  public  charitable  institu- 
tions and  private  individuals ;  nevertheless,  I  declai'e 
that  such  the  expression  of  my  wish  as  to  the  disposition 
of  such  bonuses,  accretions,  or  additions  shall  be  pre- 
catory only,  not  imposing  on  my  said  wife  any  legal  or 
equitable  obligation,  condition,  trust,  or  election  whatsoever, 
or  interfering  with  her  full  and  absolute  right  of  property 
in  relation  thereto  (b),    [Bequest  of  fwimiture,  cfcc,  and 


(a)  A  devise  to  the  sons  in  joint  tenancy  would  have  the  effect 
of  giving  the  whole  to  the  survivor  in  case  of  the  death  of  either  in 
the  testator's  lifetime  (1  Jarm.  Wills,  3rd  ed.,  p.  316).  If,  as  in 
the  text,  the  intention  is  that  the  devise  shall  (with  the  aid  of  the 
d3rd  section  of  the  Wills  Act)  take  effect  in  favour  of  a  son  so  dying 
leaving  issue,  the  gift  should  be  to  them  as  tenants  in  common. 

{b)  By  leaving  this  amount  to  the  testator's  wife,  subject  to  a 
precatory  direction  to  apply  it  in  charity,  the  duty  will  be  saved^ 
but,  on  the  other  hand,  the  charitable  purpose  will  fail  should  the 
wife  die  in  the  testator's  lifetime,  or  not  justify  the  confidence  re- 
posed in  her.  The  risk  of  failure  from  the  wife's  death  may  be 
obviated  by  a  direct  bequest  in  that  event  for  charitable  purposes. 
As  to  charitable  legacies,  see  supra,  pp.  128  et  seq.,  note,  and  as  to 
the  duty  on  charitable  legacies,  see  p*  79,  note. 
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pecuniary  legacy  to  the  testator's  wife,  see  pp.  26, 28,  supra,  w«cedbht  vin. 

and  other  pecuniary  legacies,]  And  WHEREAsIam  engaged  will 

in  a  partnership  business  carried  on  under  the  firm  of "^arkTin  ^ 

and  company,  pursuant  to  a  deed  or  articles  of  partner-  pabtnkrship 

*■  BT7SIRSSS. 

ship  dated  the day  of ,  by  virtue  of  which  the  r~^~^7 — 

said  partnership  is  to  continue  for  the  term  of years  partnership 

from  the day  of ,  and  my  share  or  interest  in  yrhich  the 

the  capital  of  the  said  business  will  be  liable  to  be  retained  ^J^'^t^^lj  ^ 

therein  (notwithstanding  my  death)  until  the  expiration  ^^  *^^  expira- 

of  the  said  term.    Now  I  bequeath  to  my  said  wife,  g^  Bequest  of 

during  the  residue  of  the  said  pai*tnership  term  which  J^'^j*^,^*^® 

testfttor  8  wixe 

shall  remain  unexpired  at  my  death,  if  she  my  said  wife  during  residue 

shall  so  long  live,  an  annuity  of  £ a-year  to  be  paid  by  term  charged* 

equal  half-yearly  payments,   the  first  whereof  shall  be  of  ^o^^'s 

made  at  the  expiration  of  six  calendar  months  from  my  capital. 

death ;  And    I   charge   such  annuity  upon   and  declare 

that  the  same  shall  be  payable  out  of  the  interest  upon 

my  share  in  the  capital  of  the  said  business,  as  the  primary 

fund  for  the  payment  thereof.    And  in  case  my  said  wife  7.  Direction  to 

shall  be  living  at  the  end  of  the  said  partnership  term,  gam  oat  of  the 

then  I  direct  that  the  sum  of  £ be  raised  out  of  my  Jf  Jt^end'^of  "^ 

estate  at  the  expiration  of  the  said  partnership  term  and  i^^^^fJ^"^*^ 

invested  in  the  names  or  name  of  the  trustees  or  tnistee  for  testator  s  yife 

the  time  being  of  this  my  will  in  or  upon  any  of  the  J^d  to  invest' 
public  stocks,  &c,     [Trust  for  investment  with  powei'  to  ^^^  *^™® » 

vary  investments,  see  p,  34j,  supva\ ;  And  shall  pay  the  8.  —and  to 

,                                   ...                             .  pay  the  income 

income  of  the  said  original  and  substituted  stocks,  funds,  to  the  testator  s 

shares,  and  securities  to  my  said  wife  during  her  life.  And  her^ifeT"^ 

AFTBB  her  death  shall  let  the  said  sum  of  £ ,  and  9.  After  her 

stocks,  funds,  shares,  and  securities  sink  into  and  become  pSiicipai^to 

part  of  my  general  estate.    And  I  declare,  that  during  "°  g^*^j|j^ 

the  interval  which  may  elapse  between  the  end  of  the  said  lo.  Direction 

partnership  term,  and  the  actual  investment  of  the  said  [°Je^J°o®n\^e 

sum  of  £ ,  my  said  wife  (if  living)  shall  be  entitled  to  w*™  *<>  ^ 

.  raised  until 

an  allowance  out  of  my  estate  in  the  nature  and  to  the  the  actoai 

amount  of  interest  after  the  rate  of  £ per  centum  [her^™^^* 
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WILL 
BSQUBATHUra 

SHAllES  IN 
PARTNEBBHir 

BUSIHlfiSS. 


11.  Boqaest  in 
exercise  of  a 
power  in  the 
deed  regulating 
the  testator's 
partnership  of 
such  share  in 
the  business  to 
the  testator's 
elder  son  as 
with  the  share 
previously  held 
by  him  will  vest 
in  him  a  specified 
proportion  of 
the  whole  share 
disposable  by 
the  testator. 


per  annum  on  the  said  sum  of  £ ,  or  so  much  thereof 

as  shall  not  for  the  time  being  have  been  actually  invested, 
such  interest  to  be  computed  from  the  end  of  the  said 
partnership  term  (c).  Akd  vthereas,  &c.  [redtea  articles 
of  partnership  defining  the  testator's  share  of  profits 
(including  a  proportion  relinquished  in  favour  of  his 
eldest  son,  M.  B.),  a/nd  giving  power  to  the  testator  upon 
notice  and  under  certavn  conditions  to  ad/rrdt  his  sons  in 
his  lifetime  to  any  pa/rt  (put  not  to  the  whole)  of  the  rest 
of  his  share  of  profits,  and  also  to  bequeath  to  a/ay  of  his 
sons  such  part  of  his  sha/re  as  should  not  have  been 
disposed  of  in  his  lifetime,  subject  to  a  provision  for  the 
retavner  of  the  testator's  capital  in  the  busimess  during 
the  whole  term  of  the  pa/rtnershi/p,  avd  to  a  provision 
requiri/ag  the  sons  on  admission  i/nio  the  partnership  to 
execute  a  deed  of  covena/nt  adopting  its  terms].  Now  in 
EXERCISE  of  the  power  in  this  behalf  contained  in  such 
deed  or  articles  of  partnership  (d),  and  of  every  or  any  other 
power  enabling  me  in  this  behalf,  I  hereby  bequeath  to 
my  elder  son  the  said  M.  B.,  for  his  own  use  and  benefit, 
such  part  or  share  of  my  share  and  interest  of  and  in  the 
said  partnership  businesses  and  the  gains  and  profits 

thereof  as  together  with  the  one  part  or  share  of 

such  businesses  and  gains  and  profits  to  which  the  said 


(c)  The  propriety  of  providing  an  equivalent  for  the  interest  nntil 
the  investment  hajs  been  made  is  obvious,  and  rests  on  the  same 
grounds  as  in  the  case  of  an  annuity  render  it  expedient  to  provide 
for  payment  of  the  annuity  previously  to  the  appropriation  of  the 
fond  intended  to  answer  the  annuity ;  see  supra,  p.  105,  note. 

((Q  As  to  the  conEtruction  of  a  clause  in  a  partnership  deed 
enabling  one  of  the  partners  to  dispose  of  his  interest  in  the  con- 
cern by  wiU,  and  as  to  the  effect  of  a  general  bequest  as  operating 
as  an  exercise  of  such  a  power,  see  Ponton  v.  Dunn,  1  B.  &  M.  402. 
In  Farquhar  v.  Hadden,  L.  B.  7  Ch.  Ap.  1,  the  question  was  as  to 
the  effect  of  a  bequest  to  the  testator's  partner  of  his  share  in  cer- . 
tain  leasehold  property  in  which  the  partnership  business  was 
carried  on,  where  the  concern  was  insolvent. 
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M.  B.   is  entitled  as  aforesaid  under  the  said  deed  or  PRWJKDBMTvm. 
articles  of   partnership,  and  any  further  part  or  parts  will 

which  I  may  in  my  lifetime  assign  to  him  by  way  of  "sh"j^"/h  ^ 

increase  of  his  part  or  share,  shall  in  the  whole  amount  to  parthbrsdip 

and  make  up parts  or  shares  of  and  in  the  said  part- 

nership  businesses  and   the  gains  and    profits    thereof. 

AkD  I  HEREBY    BEQUEATH  tO  my  younger  son  N.  B.,  for   12.  Like  bequest 

his  own  use  and  benefit  (if  at  my  death  he  shall  have  l\J^re  to^Se 
attained  the  age  of  21  years,  and  subject  to  his  complyinsr  *®****^^^ 

^  ^         '  J  r  J     &   younger  son, 

with  the  provision  and  direction   in   the  said   deed   or  contingently  on 
articles  of  partnership  in  that  behalf  contained),  such  part  attained  21, 
or  share  of  my  said  share  and  interest  of  and  in  the  said  t^fwrovi^ons 
partnership  businesses  and  the  gains  and  profits  thereof  ^  ^nership 
as  together  with  all  or  any  part  or  parts  for  which  I  may 
in  my  lifetime  introduce  and  admit  him  to  be  a  partner' 
in  the  said  partnership,  or  which  I  may  in  my  lifetime 
assign  to  him  by  way  of  increase  of  his  part  or  share,  shall 

in  the  whole  amount  to  and  make  up  parts  or 

shares  of  and  in  the   said  partnership   businesses  and 
the  gains  and  profits  thereof.    Provided  always,  that  13.  Gift  over 
if  my  said  son  N.  B.  shall  not  at  the  time  of  my  death  the  younger  son 
have  attained  the  age  of  21  years,  or  if  he  shall  refuse  attoi^^ll  or 
or  decline  to  comply  with  the  provision  and  direction  not  complying 
in  the   said    deed    or    articles    of  partnership  in   that  of  partnership 
behalf  contained  and  hereinbefore  referred  to,  then  I  eidOT'soVas 
hereby  bequeath  the  said  part  or  share  forming  the  sub-  trustee  for  the 

teirtator  s  estatep 

ject  matter  of  the  bequest  in  favour  of  my  said  son 
N.  B.  hereinbefore  contained  (and  which  would  otherwise 
have  passed  by  such  bequest)  of  my  share  and  interest 
of  and  in  the  said  partnership  businesses  and  the  gains 
and  profits  thereof,  unto  the  said  M.  B,,  To  the  intent 
that  (subject  to  contribution  to  the  annuity  hereinafter 
provided  for  my  said  wife  as  hereinafter  mentioned)  he 
may  be  a  trustee  thereof  for  my  estate,  and  shall  accord- 
ingly (subject  as  last  aforesaid)  account  for  such  gains 
and  profits  and  pay  over  the  same  as  and  when  the  same 
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PREOESBHT  Vm. 


WILL 
BBQUBATHING 

SHARKS  IN 
PABTKEBSHIP 

BusnnESS. 

14.  Power,  if 
the  testator's 
younger  son 
shall  be  a  minor, 
for  the  executors 
to  arrange  for 
his  subsequent 
admission  into 
the  business. 


15.  Direction 
that  the  testa- 
tor's sons  shall 
pay,  in  specified 
proportions,  an 
annuity  to  his 
wife  during 
the  partnership 
term. 


shall  be  received  to  my  executoi*s,  who  shall  stand  pos- 
sessed of  the  same  as  part  of  the  capital  of  my  general 
estate.  Pbovided  always,  and  I  declare,  that  in  the  event 
of  my  said  son  N.  B.  being  a  minor  at  the  time  of  my 
death,  I  authorise  and  (without  imposing  any  legal  or 
equitable  duty  or  obligation,  and  merely  as  an  expression 
of  my  wishes)  I  request  my  said  son  M.  B.,  and  also  my 
other  executors,  if  practicable,  to  make  and  enter  into  an 
arrangement  on  such  terms  as  they  may  think  fit  with 
my  surviving  partner  or  partners  whereby  on  attaining 
the  age  of  21  years,  or  subsequently  thereto,  the  said 
N.  B.  may  be  admitted  a  partner  in  the  said  businesses 
for  the  part  or  share  which  but  for  his  minority  at  my 
death  he  would  have  acquired  under  such  bequest  in  his 
favour  as  hereinbefore  contained,  and  if  such  arrangement 
shall  be  effected,  then  from  the  time  of  its  taking  effect 
the  bequest  of  such  part  or  share  to  my  said  son  M.  B.  as 
trustee  for  my  estate  shall  cease  and  be  thenceforth  in- 
operative, and  from  that  time  the  said  N.  B.  shall  be 
chargeable  with  contribution  to  the  annuity  hereinafter 
provided  for  my  said  wife  to  the  extent  to  which  he  would 
have  been  so  liable  by  virtue  of  the  provisions  hereinafter 
in  that  behalf  contained  had  he  acquired  such  part  or 
share  under  the  direct  bequest  thereof  in  his  favour 
hereinbefore    contained,  and    if-  required    by    my  said 
executors  he  shall  (at  the  expense  of  my  estate)  give  to 
them  such  security  for  the  assumption  and  performance 
of  such  obligation  as  they  may  require.    And  I  direct 
and  require  my  said  respective  sons  M.  B.  and  N.   B. 
respectively,  and  their  respective  executors  or  administra- 
tors, to  pay  (in  the  proportions  hereinafter  mentioned)  to 
my  said  wife  from  my  death  until  the  end  of  the  said 
partnership  term,  if  she  my  said  wife  shall  so  long  live,  an 

annuity  of  £ a  year,  by  equal  half-yearly  payments, 

whereof  the  first  shall  be  made  at  the  expiration  of  six 
calendar  months  from  my  death ;  And  I  direct  that  my 
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said  respective  sons  shall  contribute  to  the  payment  of 

the  said  annuity  of  £ in  the  proportions  following, 

that  is  to  say parts  thereof  (amounting  to  £ 

a-year)  shall  be  contributed  by  the  said  M.  B.,  his  execu- 
tors or  administrators,  and  shall  be  deemed  to  be  a  charge 

upon  his parts  (whatever  be  the  mode  of  acquisition 

of  the  same  or  any  part  or  parts  thereof)  of  my  share  and 
interest  in  the  said  partnership  businesses  and  the  gains  and 

profits  thereof,  and  the  remaining parts  of  such  annuity 

(amounting  to  £ a  year)  shall  be  contributed  by  the 

said  N.  B.,  his  executors  or  administrators,  and  shall  be 

deemed  to  be  a  charge  upon  the  remaining parts  of 

my  said  share  and  interest  in  the  said  partnership  busi- 
nesses and  the  gains  and  profits  thereof;  But  if  the  said 

N.  B.  shall  not  succeed  to  such parts  of  such  my 

share  and  interest,  the parts  of  such  annuity  (amount- 
ing as  aforesaid  to  £ a  year)  shall  be  paid  out  of  the 

corresponding  share  of  profits  devolving  in  that  event  on 
the  said  M.  B.  in  trust  for  my  estate  as  aforesaid  pre- 
viously to  the  addition  of  such  profits  to  the  capital  of  my 
general  estate  as  hereinbefore  provided.  And  I  autho- 
rise my  executors  in  their  discretion  to  require  my  said 
respective  sons  to  assume  and  secure  (at  the  expense  of 

my  estate)  the  payment  of  the  said  annuity  of  £ in 

the  manner  and  proportions  aforesaid,  by  such  instruments 
or  means  (if  any)  as  shall  to  my  said  executors  seem  fit. 
And  I  HEKEBT  DECLARE,  that  the  said  annuity  lastly 
hereinbefore  given  to  my  said  wife,  and  the  said  annuity 

of  £ hereinbefore  given  to  her  as  aforesaid,  and  the 

income  of  the  said  sum  of  £ hereinbefore  in  that 

behalf  mentioned,  and  of  the  stocks,  funds,  shares,  and 
securities  representing  the  same,  are  given  to  my  said 
wife  in  order  to  enable  her  to  support  herself  and  such 
of  my  children  as  for  the  time  being  shall  not  have 
attained  v%sted  interests  in  the  portions  hereinafter  pro- 
vided for  them  respectively ;  But  I  repose  in  her  the  sole 
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16.  Power  for 
the  executors 
to  require  the 
sons  to  secure 
the  annuity. 


17.  Declaration 
charging  the 
provision  for 
the  testator's 
wife  with  the 
maintenance  of 
his  children  not 
having  attained 
a  vested  interest 
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pRBoiDBKT  VIII.    and  uncontrolled  discretion    of   maintaining  the  same 
WILL  children  in  such  manner  as  she  shall  think  fit;  And  I 

'Z'li^T     declare  that  she  may  apply  for  her  own  benefit  so  much 
^^bum'm&*^     of  the  same  annuities  and  income  respectively  as  she 
shall  not  think  proper  to  apply  for  the  maintenance  of 
the  same  children ;  And  after  all  the  said  children  shall 
have  died  or  attained  such  vested  interests  as  aforesaid, 
then  I  declare  that  she  may  apply  for  her  own  benefit 
the  whole  of  the  same  annuities  and  income  respec- 
tively (6).  I  DEVISE,  &c.,  [general  devise  wnd  bequest  of  real 
and  personal  estate,  i/n  trust  for  sale  a/nd  conversion ; 
Declaraiion  of  trusts  of  the  rrumey  produced  by  the  real 
and  personal  estate  for  payrnent  of  funeral  and  testa- 
Tnentary  eaypenses,  debts,  and  legacies,  and  for  invest- 
ment of  residue,  with  power  to  vary  the  investments,  see 
18.  Declaration   supra,  pp.  29 — 36  ;]  And  SHALL  stand  possessed  of  the 
rLidwy^estate   ^^^  residuary  trust  estate  and  premises,  In  trust  for  all 
for  the  testator's  my  children  (including  any  who  may  have  died  in  my 
2i,  and  daugh-     lifetime  leaving  issue  living  at  my  death  (/))  who  being  a 
or'marrybigf the  ^^^  ^^  ^^^  fAisSl  havo  attained  or  shall  attain  the  age 
dkrabJ^sWe.      ^^  twcnty-oue  years,  or  being  a  daughter  or  daughters 

shall  have  attained  or  shall  attain  that  age,  or  shall  have 
married  or  shall  marry  under  that  age,  in  equal  shares, 
except  that  each  of  my  sons  who  survives  me  and  attains 
the  age  of  21  years  shall  take  a  double  share,  and 
the  shares  of  my  said  respective  children  to  become 
vested  in  them  I'espectively  at  those  respective  ages  or 
times,  and  not  before,  and  to  be  paid  to  or  appropriated 
for  them  at  the  same  ages  or  times  respectively,  so  far 
as  the  state  of  investment  of  my  residuary  estate  will 
allow,  it  being  my  will  that  so  long  as  my  share  of  the 
capital  of  the  said  partnership  firm  shall  remain  out- 


(e)  See  supra,  p.  86,  note  (j). 

(/)  See  supra,  pp.  42-3  note,  Idd  note.    It  will  be  seen  that 
the  trust  in  the  text  corresponds  with  that  at  pp.  42-3  note. 
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standing,  or  the  said  sum  of  £ shall  remain  subject  pukceukkt  vm. 

to  the  life-interest  of  my  wife,  or  any  other  part  of  will 

my  residuary  estate  shall  be  outstanding  or  reversionary,  ^^Iak^^is^ 

no  division  in  respect  of  those  respective   portions  of  partnkrship 

^  *  ^  BUSINESS. 

my  residuary  estate  shall  be  made,  but  any  interest  or 

income  accruing  therefrom  shall  be  divided  or  otherwise 
disposed  of  purauant  to  the  trusts  and  provisions  of  this 
my  will,  and  the  division  of  the  capital  shall  be  postponed 
until  the  same  shall  be  got  in  and  reduced  into  possession 
and  freed  from  my  wife's  life  interest  therein  respectively. 
Provided  always,  and  I  declare,  that  inasmuch  as  upon  19.  Direction 

the  marriage  of  my  eldest  daughter with ,  I  get^rt"^^^^ 

advanced  as  her  portion  the  sum  of  £ ,  it  is  my  will  ^J  ***?  testator'a 

\  .  .        daughters  shall 

that  that  sum  and  also  any  other  sum  which  I  may  give  be  brought  into 

or  advance  to  or  with  any  other  daughter  of  mine  as  her    ^    ^ ' 

marriage  portion  (or  an  equivalent  for  such  portion  or 

any  part  thereof  not  consisting  of  money,  to  be  ascertained 

in  case  of  doubt  or  difficulty  as  the  trustees  or  trustee 

for  the  time  being  of  this  my  will  shall  think  fit)  shall 

respectively  be  taken  in  or  towards  satisfaction,  according 

to  the  amount  thereof,  of  the  respective  shares  or  portions 

of  such  respective  daughters  under  this  my  will,  and  shall 

be  brought  into  hotchpot  and  accounted  for  accordingly  (g). 

Provided    always,    and    I    declare,  that   one   moiety  20.  Declaration 

only  of  the  portion  to  which  any  daughter  of  mine  who  ^^l^  *£  ^ 

shall  survive  me  will  be  entitled  under  this  my  will  shall  daughter  surviv- 

*'  ^  mg  testator  shall 

vest  in  such  daughter  as  her  absolute  property  (the  moiety  be  paid  to  her 

absolutely  * 

80  vesting  in  her  absolutely  being  that  one  which  first  ' 

falls  into  possession),  And  that  the  other  moiety  thereof  21.  —and  the 
shall  be  settled  for  the  benefit  of  such  daughter  and  any  S^^^^ehllllr'^ 
husband  she  may  have  married  or  may  thereafter  marry  "  **^f  trustees 

•^  J  J    unj  daughter 

and  her  issue  (whether  children  or  more  remote)  and  think  fit ; 
representatives    or    statutory  next    of   kin    or    any  of 


ig)  See  other  clauses  directing  advancements  to  be  brought  into 
hotdipot,  enpra,  p.  L^,  and  note  {q)y  166. 


BEQUEATHINQ 
SHARES  IN 
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BUSINESS. 
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PRECEDENT  VIII.    such  persoHs,  and  generally  in  such  manner  as  the  trustees 
WILL  or  trustee  for  the  time  being  of  this  my  will  and  such 

daughter  (whether  covert  or  sole)  shall  at  any  time  during 
the  life  of  such  daughter  think  proper ;  And  in  DEFAULT  of 
and  until  any  such  settlement,  and  subject  to  the  same  if 
incomplete  {h),  shall  be  held  by  the  trustees  or  trustee  for 

22.  —and  if  not  the  time  being  of  this  my  will,  Upon  trust  to  pay  the  in- 
he  heidin^t^t  ^ome  thereof  to  such  daughter,  &a  [to  the  daughter  for  life, 
for  payment  of  j^q^  j^^^  separate  use,  p,  140,  supra],  and  from  and  after  the 
daughter  for  her  death  of  each  such  daughter,  In  trust,  &c.  [for  her  children 

separate  use ;         ^^  21,  c6c.,  SUpva,  p.  141]  ;  AND  IN  DEFAULT  of  SUCh  issue, 

23.  —after  her  then  in  trust  for  such  person  or  persons  and  for  such 
children  at  21      purposes  as  such  daughter  shall,  whether  covert  or  sole, 

'   .  by  will  or  codicil  appoint ;  And  IN  DEFAULT  of  such 

of  such  issue,  appointment,  in  trust  for  her  executors,  administrators,  or 
mentoJy  ^in-    ^^igns  as  her  personal  estate ;  (i)    Provided  always,  and 

tees; 

25.  — in  default   " 

for*hw  rep^**  (^)  ^^  ^  *  ^^^  ^^  enabling  the  settlement  made  of  the 
sentatives  as  her  daughters'  shares  by  the  will  to  be  altered,  which  is  effected  in 
personal  estate.     Precedent  V.,  supra,  p.  143,  by  a  separate  clause. 

(t)  If  desired  a  power  may  be  given  to  the  daughter  to  appoint  a 
life  interest  to  a  surriving  husband  (supra,  p.  142). 
As  te  frame  of  Under  the  ultimate  trust  in  the  text,  although  the  daughter 

of  d™u*hte™^*  would  be  unable  to  make  a  bindinj^  disposition  in  fayour  of  a  hus- 
shares  in  default  hand,  she  might  make  an  absolute  testamentary  appointment  in 
of  issue.  his  favour  in  the  event  of  his  surviving  her,  or  leave  the  fund  to 

go  to  him  under  the  trust  in  default  of  appointment  as  her  admi- 
nistrator. Should  it  be  desired  to  adopt  a  stricter  mode  of  settle- 
ment so  as  to  preclude  this,  but  at  the  same  time  to  give  the 
daughter  the  full  power  of  disposition  while  unmarried,  the  follow- 
ing form  of  ultimate  trust  in  default  of  issue  of  the  daughter  may 
be  inserted : — 

Trust  for  claugh-  "  In  TRUST  for  such  persou  or  porsous  and  for  such 
OTrtirtutoIy next  P^^P^ses  as  such  daughter  shall  (but  not  during  coverture) 
of  kin  so  as  to      by  deed,  with  or  without  power  of  revocation  and  new 

exclude  a  hus-  .    .  .  -t  .^  i.   .,  •    ,         * 

band  from  appointment,   or  by  will  or    codicil  appoint ;   And   in 

taking.  DEFAULT  of  such  appointment,  and  so  far  as  no  such 

appointment  shall  extend,  in  trust  for  such  person  or 
persons  as,  under  the  statutes  for  the  distribution  of  the 
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I  declare  that  in  case  any  of  my  daughters  shall  die  in  pmobdbkt  vm. 

my  lifetime  leaving  issue  living  at  my  death,  the  whole  of  will 

the  portion  hereinbefore  given  to  such  daughter  shall  be 

held  by  the  trustees  or  trustee  for  the  time  being  of  this 

my  will,  upon  such  or  the  like  trusts  (so  far  as  applicable  — ~~; — ' — 

26 «  Trast  of 

or  capable  of  effect)  as  are  hereinbefore  declared  concern-  shares  of  dangh- 
ing  the  moieties  hereby  settled  of  the  portions  of  my  t^tor  iea^*g *^ 
respective  daughters  who  shall  survive  me,  for  the  benefit  ^^®- 
of  such  respective  daughters  and  their  respective  issue, 
appointees,    executors,  administrators,    and    assigns ;  (k) 

effects  of  intestates,  would  have  become  entitled  thereto 
at  the  death  of  such  daughter  had  she  died  possessed 
thereof  as  part  of  her  personal  estate  intestate,  and 
without  having  been  married,  such  persons,  if  more  than 
one,  to  take  as  tenants  in  common  in  the  shares  in  which 
they  would  have  taken  under  the  same  statutes." 

As  to  truatB  for  next  of  kin,  see  the  references  supra,  p.  48,''note  («),   As  to  trusts  for 

and  ante,  VoL  HI.,  Settlements,  p.  189  note.      With  reference  personal  repre- 

J,     .    .       sentatiyos  and 
to  the  trust  in  the  text  for  the  daughter's  "  executors,  adminis-  next  of  kin. 

trators  or  assigns  as  her  persoaal  estate,''  it  may  be  remarked 
that  a  trust  for  the  next  of  kin  is  sometimes  to  be  preferred  to  a 
tmst  for  the  personal  representatives,  as  the  latter  would  subject 
the  fund  to  probate  and  legacy  duty  as  part  of  the  estate  of  the 
deceased,  and  in  case  of  his  or  her  dying  insolvent  would  carry 
the  fond  to  the  creditors. 

{k)  If  an  ultimate  trust  for  the  daughter's  next  of  kin  is  substi- 
tuted as  suggested  in  the  last  note,  it  should  be  provided  that 
the  class  of  persons  taking  as  next  of  kin  of  a  daughter  dying  in 
the  testator's  lifetime  shall  be  ascertained  at  the  death  of  the  tes- 
tator, as  otherwise  a  lapse  might  be  occasioned  by  the  next  of  kin 
predeceasing  the  testator,  for  which  purpose  the  following  addition 

thould  be  made  to  the  clause  in  the  text  (the  words  "  statutory 
next  of  kin  "  being  substituted  for  the  words  "  executors,  ad- 
ministrators, and  assigns,"  at  the  end  of  the  clause).  As  to  gifts 
to  a  class  to  be  ascertained  at  the  death  of  a  person  who  in  the 
event  predeceases  the  testator,  see  Gaskell  v.  Holmes,  3  Hare, 
438:— 

"  But  so  that  the  person  or  persons  who  shall  become  Proviso  that  next 
entitled  thereto  by  virtue  of  the  ultimate  trust  for  the  te?p^lSg 
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27.  ProYiBo  that 
until  the  tes- 
tator's children 
acquire  a  vested 
interest,  the 
income  of  their 
presumptive 
portions  shall  be 
Iiaid  to  the 
testator's  wife 
charged  with 
their  mainte- 
nance; 

28.  —and  after 
her  death  shall 
be  received  by 
the  trustees,  and 
the  children 
maintained 
thereout ; 

29.  — the  sur- 
plus to  be  accu- 
mulated and 
added  to  the 
original  fund. 


30.  Power  of 
advancement  in 
favour  of  the 
testator's 
children. 


Provided  always,  and  I  hereby  declare,  that  in  the 
meantime,  and  until  my  respective  children  shall  acquire 
a  vested  interest  in  the  respective  portions  provided  for 
them,  the  whole  income  of  such  respective  portions  or 
presumptive  portions  shall  be  paid  to  my  said  wife  during 
her  life  for  her  own  use,  but  subject  to  the  like  declaration 
as  to  the  maintenance  of  my  children  as  is  hereinbefore 
contained  respecting  the  said  annuities  hereinbefore 
provided  for  her  my  said  wife  and  the  income  of  the 

said  sum  of  £ ;(Z)    And  after  her  death  the  income 

of  such  presumptive  portions  shall  be  received  by  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  and 
the  same  or  a  competent  part  thereof  shall  be  by  them  or 
him  applied  for  or  towards  the  maintenance  and  educa- 
tion of  such  children  respectively,  yet  so  that  each  such 
child  shall  for  or  towards  his  or  her  maintenance  or  edu- 
cation have  the  benefit  only  of  the  income  arising  from 
his  or  ner  presumptive  portion;  And  all  the  surplus 
of  such  income  not  so  applied  or  disposed  of  by  the  said 
trustees  or  trustee  shall  be  accumulated  at  compound 
interest,  in  any  such  investments  as  aforesaid,  and 
be  added  to  the  portion  out  of  which  it  shall  have 
proceeded,  and  be  disposed  of  as  part  thereof  (m). 
Provided  always,  and  I  further  declare,  that  it  shall 
be]  lawful  for  the  said  trustees  or  trustee  at  any  time 
or  times  to  apply  so  much  as  they  or  he  shall  think 
proper,  not  exceeding  in  the  whole  one-half  of  the  poiiion 


testator  are  to 
be  ascertained 
at  his  death. 


statutory  next  of  kin  of  such  daughter  (in  the  event  of 
such  trust  taking  effect)  shall  be  ascertained  as  if  such 
daughter  had  survived  me,  and  died  immediately 
after  me." 

(Q  Compare  the  olause,  supra,  p.  113  note,  directing  the  income 
of  the  expectant  shares  of  miners  to  be  paid  to  the  testator's  wifb 
during  widowhood. 

(m)  See  the  ordinary  forms  of  maintenance  and  aocnmtilatioti 
claoses,  supra,  p.  44. 
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or  respective  portions  to  which  any  such  child  or  children  pbbcebbkt  nn. 
of  mine  shall  be  respectively  for  the  time  being  pre-  will 

somptiyely  entitled    by   virtue  of  this  my   will  for   or     *  to^m""^ 
towards  his,  her,   or  their   respective  advancement  or     partitership 

^  BUSINESS. 


benefit,  as  the  said  trustees  or  trustee  shall  think  fit  {n).  • 

And  I  HEREBY  DECLARE,  that  SO   much  of  the  presump-   81.  Declaration 
,  ,  -  _    -  that  the  advance - 

tive  portion  of  any   of  my  daughters  as   shall   be   so  mentof  adaugh- 
applied  for  her   advancement  or   benefit  shall  be   con-  ^^dcred  as 
sidered  as  paid  out  of  or  on  account  of  that  moiety  of  her  f  ^o  ?^*  ^^  *^' 

,        ,  .  ,  ,  hall  of  her  por- 

portion  which  is  hereinbefore  directed  to  be  paid  to  her  tion  which  is 
absolutely.    And  I  hereby  further  declare,  that  after  the  aUoiuteiy. 
death  of  any  daughter  of  mine,  and  during  the  suspense  32.  Maintenance 
of  vesting  of  the  share  or  shares  of  her  respective  child  or  children  of  the 
children  (if   any)  respectively  under  the  trusts  of  this  *^^^J^ 
my  will,  the  income  of  such  presumptive  share  or  shares 
shall  be   received  by  the  said  trustees  or  trustee,  and 
the  same  or  a  competent  part  thereof  shall  be  by  them 
or  him  applied  for  or  towards  the  maintenance  and  educa- 
tion of  such  child  or  children  respectively  (so  that  each 
such  child  shall  for  or  towards  his  or  her  maintenance  or 
education  have  the  benefit  only  of  the  income  arising  from 
his  or  her  presumptive  share).     And  all  the  surplus  of  33.  Direction 

for  accumulation 

such  income  not  so  applied  or  disposed  of  by  the  said  of  surplus  in- 

tmstees  or  trustee  shall  be   accumulated  at  compound  ^^^' 

interest  in  any  such   investments  as  aforesaid,  and    be 

added  to  the  share  out  of  which  it  shall  have  proceeded, 

and  be  disposed  of  as  part  thereof    Provided  always,  34.  Power  to 

,  ,  I>o8tpone  sale 

and  I  hereby  declare,  that,  notwithstanding  the  trusts  for  and  conversion 
sale  and  conversion  hereinbefore  contained,  it  shall  be  ^naie^te^'^' 
lawful  for  the  said  trustees   or  trustee  to  postpone  and  with  directions 

•^       \  as  to  interme- 

defer  the  sale  and  conversion  of  any  part  of  my  said  real  or  diate  income. 
personal  estate  for  such  period  as  to  them  or  him  shall 
seem  expedient ;  And  that  until  such  sale  and  conversion, 
and  until  the  monies  to  be  produced  thereby  shall  be  in- 

-^- r W-^M a .IfM  "~  ---■  »         ■■■■■■  I       I  ■  . 

(n)  See  the  ordinary  fbrm  of  advanoement  daose,  supra,  p.  43. 
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35.  Power  for 
the  executors 
and  trustees  to 
yary  the  adjust- 
ment provided 
by  the  partner- 
ship deed. 


86.  Direction 
Uiat  the  execn- 
tors  and  trusteesi 
other  than  the 
son  who  is  a 
partner,  shall 
represent  the 
estate  in  trans- 
actions with  the 
partnership. 


vested  in  the  manner  hereinbefore  directed,  the  real  estate 
remaining  unconverted  shall  be  deemed  to  be  personal 
estate,  and  the  income  arising  from  the  said  real  or  personal 
estates  in  the  actual  state  of  investment  thereof  (whatever 
the  same  may  happen  to  be),  including  all  income  accruing 
as  interest  upon  my  share  in  the  capital  of  the  said  part- 
nership or  otherwise  in  respect  of  any  other  outstanding 
estate,  and  all  annuities,  and  other  terminable  descriptions 
of  income,  the  whole  of  which  shall  be  applicable  as 
income,  and  no  part  thereof  as  capital  or  corpus  (but  not 
including  any  such  share  in  the  profits  of  the  said  business 
as  may  be  held  in  trust  for  and  fall  into  my  estate,  and 
which  I  have  hereinbefore  directed  to  form  part  of  the 
capital  of  my  estate),  shall  belong  to  and  be  received  by 
the  person  or  persons  who  would  be  entitled  imder  the 
trusts  hereinbefore  contained  to  the  income  of  the  invest- 
ments which  would  or  ought  to  have  been  made  of  the 
monies  arising  from  such  sale  and  conversion  if  the  same 
had  actually  taken  place  (o).  [Leasing power,  awpra.p.  51.] 
Akd  I  DECLARE,  that  my  executors  and  trustees  shall  be 
at  liberty  to  concur  with  my  partners  in  any  arrangement 
or  agreement  concerning  my  share  and  capital  in  the  said 
partnership,  and  my  liabilities  under  the  said  deed  or 
articles  of  partnei*ship  or  otherwise  in  relation  to  the  said 
partnership,  so  as  to  alter  and  vary  in  any  manner  which 
my  said  executors  and  trustees  may  approve  the  adjust* 
ment  of  the  rights  and  liabilities  of  my  estate,  as  provided 
by  the  said  deed  or  articles  of  partnership ;  And  THAT 
forasmuch  as  my  said  son  M.  B.  is  a  member  of  the  said 
firm,  my  executors  and  tmstees,  exclusive  of  my  said  son, 
shall  represent  my  estate  in  all  transactions  between  my 
representatives  or  estate  on  the  one  hand  and  my  partners 
or  partner  on  the  other  hand,  and  shall  be  the  parties  to 


(r<)  See  the  power  to  postpone  sale  and  conversion,  and  direction 
as  to  intermediate  income,  supra,  p.  49, 
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take  such  securities  from  my  partners  or  partner  as  they  PBBou>ivcTm. 
or  he  shall  be  liable  to  give  or  execute  pursuant  to  the  will 

said  deed  or  articles  of  partnership,  or  any  other  arrange-  "^SZubTw  ** 

ment  or  adiustment  entered  into  by  virtue  of  the  power  in  pabthbb8hip 

"  .  ,  _.  BU8I1H88. 

that  behalf  herembefore  contained.     I  declare,  that  the  — — 

37.  Dedaration 

gifts  and  bequests  hereby  made  to  my  said  wife  or  any  of  that  the  will  is 

my  children,  and  any  advantage  she  or  they  respectively  gatiafaction  of 

may  have  under  this  my  will,  are  not  meant  to  operate  in  ^^^SJun^ 

or  towards  satisfaction  of  or  otherwise  interfere  with  the  marriage  nettle- 
provisions  for  my  said  wife  and  children  respectively  con- 
tained in  my  marriage  settlement,  but  all  such  bequests, 
gifts,  or  advantages  are  intended  to  be  inaddition  thereto  (p). 

I  DECLAEE,  &c.  [dower  clause,  supra,  p,  92].    And  I  S8.  Clause  sup- 

DiRECr   and  declare,  that  (in  addition  to   the  statutory  statuto^  power 

powers  and  provisions  for  and  in  relation  to  the  appoint-  new^tSiIrtees* 

ment  of  new  trustees  and  the  powers,  indemnity,  and  re-  «;d  indemnity, 

*  •''  withproTision 

imbursement  of  trustees)  the  number  of  the  trustees  of  enabling  invest- 
this  my  will  may,  upon  any  appointment  of  a  trustee  or  taken  in  the 
trustees  thereof^  be  augmented  or  reduced,  but  not  so  as  to  ^^  ^^ 
be  permanently  reduced  below  four.    And  that  any  in-  tnistees. 
vestments  made  or  taken  or  transferred  for  the  purposes 
of  this  my  will,  at  any  time  at  which  the  number  of 
trustees  thereof  shall  exceed  four,  may  for  the  purpose  of 
compliance  with  the  rules  of  the  Bank  of  England,  or  on 
any  other  ground  of  expediency  or  convenience,  at  the  dis- 
cretion of  the  trustees  for  the  time  being,  be  made  or  taken 
in  or  transferred  into  the  names  of,  or  so  as  to  be  under 
the  legal  control  of  not  less  than  four  trustees ;  And  if  so 
made,  taken,  or  transferred,  it  shall  not  be  incumbent  upon 
(though  in   their  discretion  it  shall  be  lawful  for)  the 
trustees  for  the  time  being  to  make  any  farther  transfer 
thereof,  if  by  reason  of  the  death  of  a  trustee  or  trustees 
or  otherwise  any  such  investment  shall  become  vested  in 
or  under  the  legal  control  of  less  than  four  trustees,  though 


(p)  As  to  this  clause  seo  p.  C6  note,  supra. 
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WILLS. 

there  be  at  the  time  four  or  more  trustees  of  this  my  will ; 
And  the  trustees  for  the  time  beiug  shall  be  at  liberty  to 
accept  less  than  a  marketable  title  upon  lending  money 
upon  the  security  of  any  hereditaments,  and  shall  not  be 
responsible  for  any  defect  in  title  or  value  thereof  (j). 
[Declaration  as  to  devolution  of  trustees*  powers^  supra, 
p.  56.  Devise  of  trust  and  mortgage  estates,  p.  68.  Ap- 
pointment of  executors,  p.  61.  Appointment  of 
giiardians,  p,  62.]    In  Witness,  &c. 


PRBCBDIHT  IX. 

WILL 

BBQUBATHINO 

PROPKRTT  IN  A 

PBRIODXOAL 

PUBLICATION. 


IX. 

WILL  of  REAL  and  personal  estate.  Bequest  of  weekly 
PUBLICATION,  and  of  LEASEHOLD  premises  in  which 
it  is  carried  on,  upon  trust  to  continue  the  publica- 
tion with  the  existing  or  any  additional  capital. 
Direction  that  trustee  manager  may  be  continued 
at  a  SALARY.  Clause  authorising  delegation  of 
management  Trusts  of  profits  of  the  publication 
for  payment  of  outgoings,  a/nd  svJbject  thereto  as  to 
TWO-FOURTHS  for  legatees  for  life  with  gifts  over, 
and  as  to  the  other  two-fourths  for  addition  to  the 
testator's  general  personal  estate.  Provisions  for 
excluding  cestui  que  trusts  from  control  andfrwn 
right  to  accounts  except  to  specified  extent  Powers 
of  SALE  as  to  (he  unappropriated  two  fourth  shares, 
and  as  to  tlis  entire  publication.    Bequest  to 


(q)  See  the  ordinary  form  of  this  clause,  supra,  p.  65.  The  power 
to  take  investments  in  the  names  of  four  Unistees  is  convenient, 
when  the  numh^  appointed  exceeds  four,  as  it  is  the  rule  of  the 
Bank  of  England  not  to  permit;  investments  to  he  made  in  more 
than  foui'  names,  imless  under  special  circumstances. 


WILLS. 
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WILL 

BflQUBATHDIO 

PROPBRTT  IH  A 

PBRIODIOAL 

PUBLICATION. 


enable  legatee  to  pay  hie  dsbts,  wUh  power  for  the  prkubintix. 
easecutora  to  retava  amd  wpply  tlie  ay/m  beqiieathed. 
DiBEcriON  that  legacies  need  not  be  baised  till 
VHinted,  amd  indemnitt  to  trvsteea  m  case  of 
evervtual  deficiency  offumde  to  pay  them,  Poweb 
for  the  trustees  to  leave  the  testator's  capital  m  his 
business  v/rvtil  a  division  is  required  by  tlie  resi- 
duary legatees  or  iJie  survivors.  Power  to  make 
arrangements  for  one  or  more  of  (he  testator's 
daughters  succeeding  to  the  business  for  the  benefit 
of  all.  Direction  that  all  bequests  to  females  shall 
be  for  their  separate  use.  Provision  that  tlie 
ordinary  powers  of  the  executors  shall  extend  to 
accourUs  and  arrangements  connected  with  the  tes- 
tator's partnership  business  and  with  the  above- 
mentioned  publication. 


I,  A-  B.  of  &c.  [sfup^^,  p.  26].    I  Bequeath  the 

weekly  publication  or  paper  called  the  ,  and  the 

copyright  or  exclusive  right  of  printing,  publishing,  and 
selling  the  same,  together  with  all  engraved  blocks  and 
other  matters  and  things  appertaining  to  the  said  paper  in 
the  publishing  or  printing  o£Sces  of  the  paper  or  elsewhere  ; 

And  also  the  messuage  or  tenement  situate  ^  and 

other  premises  comprised  in  an  indenture  of  lease  dated 

the  ■ day  of and  expressed  to  be  made  between 

^  \parties\  for  the  residue  of  the  term  of  twenty-one 
years  granted  by  the  same  lease,  subject  to  the  rents  and 
lessee's  covenants  therein  reserved  and  contained,  and  to  be 
asfrom  my  death  paid,  observed,  and  performed,  unto  E.  F. 
of  &c.,  and  G.  H.  of  &c.,  their  executors  and  administrators, 
Upon  trust  that  the  said  E.  F.  and  G.  H.  and  the  survivor 
of  them,  and  other  the  trustees  or  trustee  for  the  time 
^ing  of  this  my  will,  shall,  during  so  long  as  they  or  he 
shall  think  fit,  carry  on  and  continue  the  said  publication 
called  the by  means  of  the  capital  employed  therein 


1.  Bequest  of 
weekly  publica- 
tion; 


2.  — and  of 
leasehold  pre- 
mises on  which 
it  is  carried  on. 


8.  — ^totmstees 
upon  trust  to 
continue  the 
publication  with 
the  existing  or 
any  additional 
capital. 
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pRioBDUfT  viii.   there  be  at  the  time  four  or  more  trustees  of  this  my  will ; 

And  the  trustees  for  the  time  being  shall  be  at  liberty  to 
accept  less  than  a  marketable  title  upon  lending  money 
upon  the  security  of  any  hereditaments^  and  shall  not  be 
responsible  for  any  defect  in  title  or  value  thereof  (q). 
[Declaration  as  to  devolution  of  trusteed  powers^  dfwgra^ 
p,  56.  Devise  of  trust  and  mortgage  estates,  p,  58.  Ap- 
pointment of  eocecutors,  p.  61.  Appovntment  of 
guardians,  p,  62.]     In  Witness,  &c. 


PRBCEDIHT  IX. 

WILL 

BSQUBATHlira 

PROPKRTY  IN  ▲ 

PBRIODIOAL 

PUBLIOATIOH. 


IX. 

WILL  of  REAL  amd  personal  estate.  Bequest  o/ weekly 
PUBLICATION,  and  of  leasehold  premises  in  which 
it  is  carried  on,  upon  trust  to  continue  the  publica- 
tion with  the  existing  or  a/ay  additional  capital. 
Direction  that  trustee  manager  may  be  continue 
at  a  salary.  Clause  authorising  delegation  of 
mana/feinent  Trusts  of  profits  of  the  publication 
for  paymeni  of  outgoings,  and  svJbject  thereto  as  to 
TWO-FOURTHS  foT  legatees  for  life  with  gifts  over, 
and  as  to  the  other  two-fourths  for  addition  to  the 
testator's  general  pei'sonal  estate.  Provisions  for 
excluding  cestui  que  trusts  from  control  andfrwn 
right  to  accovmts  except  to  specified  extent  Powers 
of  SALE  as  to  the  unappropriated  two  fourth  shares, 
and  as  to  the  entire  publication.    Bequest  to 


{q)  See  the  ordinary  form  of  this  clause,  supra,  p.  55.  The  power 
to  take  investments  in  the  names  of  £6ur  trustees  is  convenient, 
when  the  number  appointed  exceeds  four,  as  it  is  the  rule  of  the 
Bank  of  England  not  to  permit  investments  to  be  made  in  more 
than  four  names,  imless  under  special  circumstances. 


wmmmmmmm^mmK^m^mmm^^mm^m^ma^^^^^^^^  n 
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enable  legatee  to  fay  his  debtis,  wUh  powei' for  the   prioidint  ix. 
executors  to  retain  cmd  apply  tlie  ay/m  bequeathed.         will 
DiBBCTiON  that  LEGACIES  need  not  be  raised  till   ^^^Ii^J^!^\ 

FR0PBRT7  IH  A 

waifUed,   amd   indemnitt  to    trustees  m  case   of     prmodmal 

PUBLIOATIOir. 

emntiuU  deficiency  of  funds  to  pay  them.    Power  


for  the  trustees  to  leave  the  testator's  capital  m  his 
busmess  until  a  division  is  required  by  tlie  resi- 
duary legatees  or  the  survivors.  Power  to  make 
arraTigements  for  one  or  more  of  the  testator's 
daughters  succeedinu  to  the  business /or  ihe  benefit 
of  all.  Direction  that  all  bequests  to  females  shall 
be  for  their  separate  use.  Provision  that  tlie 
ordinary  powers  of  ihe  executors  shall  extend  to 
accounts  and  arra/ngements  convicted  with  the  tes- 
tator's PARTNERSHIP  BUSINESS  and  With  the  above- 
mentioned  publication. 

I,  A-  B.  of  &c.  [supin,  p.  261    I  Bequeath  the  l  Bequest  oI 

11  IT'  «ii  ti       ▼eekly  publica- 

veekly  publication   or  paper  called  the  ,  and  the  tion; 

copyright  or  exclusive  right  of  printing,  publishing,  and 
selling  the  same,  together  with  all  engraved  blocks  and 
other  matters  and  things  appertaining  to  the  said  paper  in 
the  publishing  or  printing  offices  of  the  paper  or  elsewhere ; 

And  ALSO  the  messuage  or  tenement  situate ^.  and  f^^Ztpre- 

Other  premises  comprised  in  an  indenture  of  lease  dated  mifes  on  which 

the day  of and  expressed  to  be  made  between 

^  [parties]^  for  the  residue  of  the  term  of  twenty-one 

years  granted  by  the  same  lease,  subject  to  the  rents  and 

lessee's  covenants  therein  reserved  and  contained,  and  to  be 

^ftom  my  death  paid,  observed,  and  performed,  unto  E.  F. 

^f  ^.,  and  G.  H.  of  &c.,  their  executors  and  administrators, 

Upon  trust  that  the  said  E.  F.  and  G.  H.  and  the  survivor  8.  —to  trosteeB 

^  them,  and  other  the  trustees  or  trustee  for  the  time  oontinuo  the 

being  of  this  my  will,  shall,  during  so  long  as  they  or  he  Sl!^^^^^^^^^^^^ 

shall  think  fit,  carry  on  and  continue  the  said  publication  any  additional 

called  the by  means  of  the  capital  employed  therein 
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WILL 
BIQUIATHINO 

SHARISni 
PABTNBR8HIP 

BUSXHSSS. 


PBioHDuiT  vni.   there  be  at  the  time  four  or  more  trustees  of  this  my  will ; 

And  the  trustees  for  the  time  being  shall  be  at  liberty  to 
accept  less  than  a  marketable  title  upon  lending  money 
upon  the  security  of  any  hereditaments,  and  shall  not  be 
responsible  for  any  defect  in  title  or  value  thereof  (q), 
[Declaration  as  to  devolution  of  trustees*  powers,  supra, 
p,  56.  Devise  of  trust  and  Tnortgage  estates,  p.  58.  -4p- 
pointment  of  executors,  p.  61.  Appoi/atment  of 
giuirdians,  p.  62.]    In  Witness,  &c. 


PRBCEDIHT  IZ. 

WILL 

BSQUBATnlirO 

PROPKRTT  IN  A 

PRRIODXGAL 

PUBLICATION. 


IX. 

WILL  of  REAL  cmd  personal  estate.  Bequest  o/ weekly 
PUBLICATION,  and  of  LEASEHOLD  premises  in  which 
it  is  carried  on,  upon  trust  to  continue  the  publica- 
tion with  the  existing  or  a/ay  additional  capital. 
Direction  that  trustee  manager  may  be  continue 
at  a  SALARY.  Clause  authorising  delegation  of 
management.  Trusts  of  profits  of  the  publication 
for  payment  of  outgoings,  a/nd  svJbject  thereto  as  to 
two-fourths  for  legatees  for  life  with  gifts  over, 
and  as  to  the  other  two-fourths  for  addition  to  the 
testator's  general  personal  estate.  Provisions  for 
excluding  cestui  que  trusts  from  control  andfmnv 
right  to  accou/nts  except  to  specified  extent.  Powers 
of  SALE  as  to  the  unappropriated  two  fourth  shares, 
and  as  to  the  entire  publication.    Bequest  to 


(q)  See  the  ordinary  form  of  this  clause,  supra,  p.  55.  The  power 
to  take  investments  in  the  names  of  fbor  trustees  is  oonyenient, 
when  the  numb^  appointed  exceeds  four»  as  it  is  the  rule  of  the 
Bank  of  England  not  to  permit  investments  to  be  made  in  more 
than  four  names,  unless  under  special  circumstances. 


WILLS.  207 

enable  legatee  to  pay  hie  dsbts,  wUh  power  for  the   priobdint  ix. 
execiUors  to  retai/n  and  apply  tJie  av/m  bequeathed.         ^^ 
DiBECTiON  that  LEGACIES  need  not  be  raised  till   ^^^JJ'^!^^ 

FR0PBRT7  IH  A 

wanted,   <md   indemnitt  to   trusteea  vn,  case   of     prriodwal 

PUBLIOATIOir. 

eveTvtual  deficiency  offunde  to  pay  them.    Power  


for  the  trustees  to  leave  the  testator's  capital  m  his 
hisiness  until  a  division  is  required  by  iJie  resi- 
duary legatees  or  the  survivors.  Power  to  make 
arrangements  for  one  or  more  of  ihe  testator's 
daughters  succeeding  to  the  business  for  ihe  benefit 
of  aU.  Direction  thai  all  bequests  to  females  shall 
be  for  their  separate  use.  Provision  that  tlie 
ordinary  powers  of  the  executors  shall  extend  to 
accounts  and  arromgements  connecfted  with  the  tes- 
tator's PARTNERSHIP  BUSINESS  and  with  the  above- 
mentioned  publication. 

I,  A.  B.  of  &c.  [supiHi,  p,  261.    I  Bequeath  the  l  Bequest  oI 

weekly  DublicA* 

weekly  publication   or  paper  called  the  ,  and  the  tion; 

copyright  or  exclusive  right  of  printings  publishing,  and 
selling  the  same,  together  with  all  engraved  blocks  and 
other  matters  and  things  appertaining  to  the  said  paper  in 
^he  publishing  or  printing  offices  of  the  paper  or  elsewhere  ; 
And  also  the  messuage  or  tenement  situate  .  and  ?•  *":*??  ®* 

y  ,  ,  Jeaflehold  pre- 

Other  premises  comprised  in  an  indenture  of  lease  dated  miaea  on  which 

the day  of and  expressed  to  be  made  between 

^  [parties']^  for  the  residue  of  the  term  of  twenty-one 

years  granted  by  the  same  lease^  subject  to  the  rents  and 

lessee's  covenants  therein  reserved  and  contained,  and  to  be 

^&om  my  death  paid,  observed,  and  performed,  unto  E.  F. 

^f  ^.,  and  G.  H.  of  &c.,  their  executors  and  administrators, 

Upon  trust  that  the  said  K  F.  and  G.  H.  and  the  survivor  s.  —to  trosteee 

of  them,  and  other  the  trustees  or  trustee  for  the  time  continuo  the 

being  of  this  my  will,  shall,  during  so  long  as  they  or  he  ^^^i^j^'^f 

shall  think  fit,  carry  on  and  continue  the  said  publication  any  additional 

called  the by  means  of  the  capital  employed  therein 
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WILL 
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PABTNBR8HIP 
BUSIHBSS. 


PBiGBDBHT  VIII.   thcpe  be  at  the  time  four  or  more  trustees  of  this  my  will ; 

And  the  trustees  for  the  time  beiug  shall  be  at  liberty  to 
accept  less  than  a  marketable  title  upon  lending  money 
upon  the  security  of  any  hereditaments,  and  shall  not  be 
responsible  for  any  defect  in  title  or  value  thereof  (5). 
[Declaration  as  to  devolution  of  tmsteea*  powers^  sfu/pra^ 
p,  56.  Devise  of  trust  and  mortgage  estates,  p.  68.  -4p- 
pointment  of  executors,  p.  61.  Appoi/ni/ment  of 
guardians,  p.  62.]    In  Witness,  &c. 


PRBCBDIHT  IX. 

WILL 

BBQTTBATnlirO 

PROPKRTY  IN  A 

PBRIODIOAL 

PUBLIOATION. 


IX. 

WILL  of  HEAL  and  personal  estate.  Bequest  of  weekly 
PUBLICATION,  and  of  leasehold  premises  in  which 
it  is  carried  on,  upon  trust  to  continue  the  publica- 
tion with  the  existing  or  a/ay  addJvlional  capital. 
Direction  that  trustee  manager  may  he  continued 
at  a  salary.  Clause  authorising  delegation  of 
management  Trusts  of  profits  of  the  pvMioation 
for  payment  of  outgoings,  a/ad  svJbject  thereto  as  to 
two-fourths  for  legatees  for  life  with  gifts  over, 
and  as  to  the  other  two-fourths  for  addition  to  the 
testator's  general  personal  estate.  Provisions  for 
excluding  cestui  que  trusts  from  control  and  from 
right  to  accomUs  except  to  specified  extent.  Powers 
of  SALE  as  to  the  unappropriated  two  fourth  shares, 
and  as  to  tlie  entire  publication.    Bequest  to 


(q)  See  the  ordinary  form  of  this  clause,  supra,  p.  55.  The  power 
to  take  investments  in  the  names  of  four  trustees  is  oonyenient, 
when  the  numh^  appointed  exceeds  four,  as  it  is  the  rule  of  the 
Bank  of  England  not  to  permit  inyestments  to  he  made  in  more 
than  four  names,  imless  under  special  circumstances. 
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enable  legaiee  to  pay  hie  debts,  mUh  power  for  the  prkubintix. 
exeeutora  to  retain  and  wpply  tits  av/m  bequeathed.         ^^ 
DiBEcrioN  that  legacies  need  not  be  raised  till   ^!!I1"^^™ 

FR0PBBT7  IH  A 

wanted,   a/nd   indeunitt  to    trustees  vn  case   of     p«modioal 

PUBLIOATIOH. 

eventual  deficiency  of  funds  to  pay  them.    Power  


for  the  trustees  to  leave  the  testator's  capital  m  his 
businsss  until  a  division  is  required  by  tlie  resi- 
duary legatees  or  the  sv/rvivors.  Power  to  make 
arrangements  for  one  or  more  of  ihe  testator's 
daughters  succeedinu  to  the  business  /or  the  ben£jit 
of  aU.  Direction  that  all  bequests  to  females  Aall 
be  for  their  separate  use.  Provision  that  tJte 
ordinary  powers  of  ihe  executors  shall  extend  to 
accounts  and  arra/ngements  connected  with  the  tes- 
tator^s  partnership  business  and  with  the  above- 
mentioned  publicoition, 

I,  A.  B.  of  &c.  [supiu,  p.  26].    I  Bequeath  the  l  Bequest  of 

weekly  publication   or  paper  called  the  ,  and  the  tion; 

copyright  or  exclusive  right  of  printing,  publishing,  and 
selling  the  same,  together  with  all  engraved  blocks  and 
other  matters  and  things  appertaining  to  the  said  paper  in 
the  publishing  or  printing  offices  of  the  paper  or  elsewhere ; 
And  also  the  messuage  or  tenement  situate  ,  and  ?•  *T*?f  ^* 

[®  '  Jeasehold  pre- 

other  premises  comprised  in  an  indenture  of  lease  dated  miaes  on  which 

ft® day  of and  expressed  to  be  made  between 

^  [parties']^  for  the  residue  of  the  term  of  twenty-one 

years  granted  by  the  same  lease,  subject  to  the  rents  and 

lessee's  covenants  therein  reserved  and  contsdned,  and  to  be 

^from  my  death  paid,  observed,  and  performed,  unto  E.  F. 

^f  ^.,  and  G.  H.  of  &c.,  their  executors  and  administrators, 

Upon  trust  that  the  said  K  F.  and  G.  H.  and  the  survivor  8.  —to  trosteeB 

of  them,  and  other  the  trustees  or  trustee  for  the  time  coDtinuo  the 

being  of  this  my  will,  shall,  during  so  long  as  they  or  he  Sjj^^i^f;?^^^^^^ 

shall  think  fit,  carry  on  and  continue  the  said  publication  any  ^ditiimal 

called  the by  means  of  the  capital  employed  therein 
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PBBOBDEirF  IS.  at  my  death,  and  any  further  capital   which  the  said 

WILL  trustees  or  trustee  may  think  requisite  for  that  purpose, 

^rm^n\  ®^^^^  additional  capital  to  be  obtained  either  on  loan  or  out 

piEioDioAL  of  my  general  estate,  but  so  that  all  additional  capital  so 

PUBLIOATIOH.  ,                           -                                 1                         1      11                    .                                 1 

taken  out  of  my  general  estate  shall  carry  interest  at  the 


rate  of  £5  per  cent,  per  annum  in  favour  of  my  general 
estate  while  so  employed,  and  shall  eventually  be  refunded 
and  returned  to  my  general  estate,  but  that  the  said 
trustees  or  trustee  for  the  time  being  shall  not  be  liable 
should  such  capital  or  any  part  thereof  or  interest  thereon 
be  eventually  lost,  and  that  they  or  he  shall  have  full 
power  of  conclusively  determining  in  any  case  of  doubt  or 
difficulty  what  shall  be  considered  as  the  capital  employed 
in  carrying  on  the  said  publication  or  paper  at  the  time  of 
my  death,  and  what  shall  be  considered  as  additional 
4.  Direction  that  capital.     And  I  DECLARE,  that  diiring  SO  long  as  the  said 

trustee  man&ger         -ii**  ini  •!  i  i  •^ 

maybe  continued  pubucation  or  paper  shall   be  carried  on  by  the  said 
at  a  salary.  trustees  or  trustee,  the  said  E.  F.,  if  he  shall  be  manager 

thereof  at  the  time  of  my  death,  may,  with  the  concurrence 
of  the  other  trustees  or  trustee  for  the  time  being  of  this 
my  will,  be  continued  as  such  manager  at  his  then  salary, 
or  on  any  other  terms  that  may  be  agreed  upon,  notwith- 
6.  Olause  antho-  standing  his  being  an  executor  and  trustee  (a).  Am)  I 
onnanagementT   DECLARE,  that  the  trustees  and  trustee  for  the  time  being 

of  this  my  will  shall,  while  they  shall  carry  on  the  said 
publication  or  paper,  have  the  fullest  discretionary  power 
in  all  matters  relating  thereto  as  if  they  were  absolute 
proprietors  or  owners,  but  that  the  actual  management 
thereof  may  to  any  extent  that  the  said  trustees  or 
trustee  shall  think  fit  be  delegated  to  the  manager  or 
managers,  or  any  other  person  or  persons  appointed  in 
that  behalf  by  the  said  trustees  or  trustee,  and  under 
any  system  of  checks  or  control  that  the  said  trustees  or 
trustee  shall  in  their  or  his  discretion  think  fit  to  adopt, 

(a)  See  supra,  p.  135  note  (/). 
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it  being  my  intention  that  the  said  trustees  or  trustee  pBicwDraTix. 
shall  not  be  obliged  to  interfere  personally  in  the  manage-  will 

ment  of  the  said  publication   any  further  than  they  or  ^^nRTYm\ 
he   shall  of  their  or  his  free   choice   think  fit.    And  I      pbwowoal 

PUBLICATION. 

BECLABE,  that  the  said  trustees  or  trustee  for  the  time  

being  shall  out  of  the  profits  of  the  said  publication  or  profits  of  pub- 
paper  pay  the  rent  reserved  by  the  said  lease  of  the cation ; 

J           JT  .  7.  —for  pay- 
day of and  all  rates^  taxes,  insurance,  cost  of  paper  ment  of  out- 

and  printing,  salaries,  wages,  and  other  outgoings  and  ^°^"*^ 
expenses  of  or  incidental  to  the  carrying  on  of  the  said 
publication  or  paper,  and  also  the  interest  upon  any  addi- 
tional capital  borrowed  upon  loan  according  to  the  rate  at 
which  the  same  shall  be  borrowed,  and  upon  any  additional 
capital  taken  out  of  my  general  estate  as  aforesaid  at  the 
said  rate  of  £5  per  cent  per  annum  ;  And  sball  apply  8.  Trosta  of 
and  dispose  of  the  net  profits  arising  from  the  said  publi-  "®  ^^     ' 

cation  in  manner  following  (that  is  to  say),  As  to  one  o.  — asfcoone- 
^.ii  PI  /»,!  •!  fourth,  for  a  son 

lourth  share  of  such  net  profits,  the  said  trustees  or  of  the  testator 
trustee  shall  pay  the  same  to  my  son  C.  B.  during  his  ^^^thlir"^ 
life,  and  after  his  death,  if  his  present  wife  M.  B.  shall  ^7^  and  after 

their  deaths  for 

survive  him,  shall  pay  the  same  to  the  said  M.  B.  during  the  daughter  of 
her  hfe,  and  after  the  death  of  the  survivor  of  them  the  *£  thet^tor 
said  C.  B.  and  M.  B.,  shall  pay  the  same  to  S.  B.  (the  ^^i^^iy ; 
only  daughter  of  my  late  son  D.  B.),  her  executors,  admi- 
nistrators, or  assigns  :  And  as  to  one  other  fourth  share  ^'  "T*^  *?  °°® 

'  .  other  fourth  for 

of  such  net  profits,  the  said  trustees  or  trustee  shall  pay  the  widow  of 
the  same  to  the  said  N.  B.,  the  widow  of  my  late  son  deceased  son 
D.  B.  so  loner  as  she  shall  continue  his  widow,  and  after  ^^^^'^^L^®^      , 

o  '  widowhood,  and 

her  second  marriage  (if  she  shall  marry  again)  during  the  after  l»er  mar- 
remainder  of  the  life  of  the  said  N.  B.  shall  pay  two  third  for  her  and  the 
parts  of  such  fourth  share  of  the  said  net  profits  to  her  d^^soV^* 
the  said  N.  B.,  and  the  remaining  third  part  of  such  fourth 
share  to  the  said  S.  B.,  her  executors,  administrators,  or 
:  assigns,  and  after  the  death  of  the  said  N.  B.  shall  pay 

I  the  whole  of  such  fourth  share  of  the  said  net  profits  to 

the  said  S.  B.,  her  executors,  administrators,  or  assigns ; 

YOL.  lY.  r 

t 
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11.  — aatothe 
remaining  two 
fourths,  for 
addition  to  the 
testator^s  general 
personal  estate. 

12.  Proyisions 
excluding  cestui 
que  trusts  from 
control  and  from 
right  to  accounts, 
except  to  speci- 
fied extent. 


18.  Power  of 
sale  as  to  the 
unappropriated 
two  fourth  shares 
of  the  publica- 
tion, with  direc- 
tion for  addition 
of  proceeds  to 
the  testator's 
general  personal 
estate. 


And  as  to  the  remaining  two  fourth  shares  of  the  said 
net  profits,  the  same  shall  from  time  to  time  be  added  to 
and  foim  part  of  my  general  personal  estate.  And  I 
FURTHER  DECLARE,  that   while  the  said   publication  or 

paper  called  the shall  be  carried  on  by  the  said 

trustees  or  trustee  as  aforesaid,  no  person  entitled  to  par- 
ticipate in  the  profits  thereof  under  the  trusts  hereinbefore 
contained,  nor  any  other  person  except  such  trustees  or 
trustee,  shall  have  any  right  of  control  or  interference 
whatever  over  or  in  relation  to  the  management  or  carry- 
ing on  of  the  said  publication,  or  the  mode  or  time  of 
ascertaining  and  dividing  the  profits  thereof,  but  the  same 
shall  be  wholly  in  the  discretion  of  the  said  trustees  or 
trustee ;  nor  shall  any  such  person  have  any  right  of  in- 
vestigating the  accounts  of  and  connected  with  the 
carrying  on  of  the  said  publication,  or  any  right  to  require 
any  explanation  or  information  concerLg  the  ^aii. 
thereof,  except  that  the  said  trustees  or  trustee  shall  in  the 
course  of  every  month  of  January  draw  up  or  cause  to  be 
drawn  up  a  concise  statement  or  balance-sheet,  showing 
the  net  profits  accrued  during  the  year  ending  on  the  then 
preceding  31st  day  of  December,  and  every  person  inte- 
rested in  such  profits  shall  be  entitled  to  inspect  such 
statement  or  balance-sheet,  and  (at  his  or  her  own  expense) 
to  have  a  copy  thereof,  and  if  dissatisfied  therewith  may  at 
any  time  previous  to  the  end  of  the  following  month  of 
February  (but  not  afterwards)  require  the  accounts  to  which 
such  statement  or  balance-sheet  shall  relate  to  be  investi- 
gated at  his  or  her  own  expense  by  a  professional  ac- 
countant, which  request,  if  so  made,  shall  be  complied  with. 
Provided  always,  and  I  declare,  that  it  shall  be  lawful  for 
the  trustees  or  trustee  for  the  time  being  of  this  my  wiU, 
at  any  time  or  times,  to  sell  in  such  manner  and  upon  and 
subject  to  such  terms  and  stipulations  as  they  or  he  shall 
in  their  or  his  uncontrolled  discretion  think  fit,  and  in  par- 
ticular upon  and  subject  to  any  terms  or  stipulations  as  to 
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the  control  over  or  right  of  interference  with  the  manage-     pbkobdent  ix. 

ment  of  the  said  publication  and  the  right  of  investigating  will 

the  accounts  and  affairs  thereof  which  shall  be  acquired  by 

the  purchaser  or  purchasers  (and  either  with  or  without 

a  corresponding  share  or  shares  of  the  said   leasehold  ~ — 

pi-emises  comprised  in  the  said  indenture  of  the day 

of ),  both  or  either  of  the  fourth  shares  in  the  said 

publication,  the  net  profits  arising  from  which  respectively 
are  hereinbefore  directed  to  be  added  to  and  form  part  of 
my  general  personal  estate,  and  to  assure  such  shares  or 
share  to  the  purchaser  or  purchasers  thereof,  subject  to 
a  proportionate  part  of  the  liabilities  of  the  concern  in 
respect  of  additional  capital,  as  well  as  of  its  other 
liabilities ;  and  the  net  proceeds  of  such  sale  or  sales 
shall  be  added  to  and  form  part  of  my  general  personal 
estate.    Provided  always,  and  I  declare  my  will  to  be,  14.  Power  of 

that  it  shall  be  lawful  for  the  said  trustees  or  trustee  for  entire  publico- 

•  •  • 

the  time  being  of  this  my  will,  in  their  or  his  uncontrolled     ^^' 
discretion,  at  any  time  after  my  death,  wholly  to  sell  and 

dispose  of  the  said  publication  or  paper  called  the , 

and  the  copyright  thereof,  and  engraved  blocks  and  other 
matters  and  things  pertaining  thereto,  or  such  parts  or 
shares,  part  or  share  thereof  as  shall  not  have  been  pre- 
viously sold  under  the  power  in  that  behalf  hereinbefore 
contained  (with  or  without  the  said  leasehold  premises  or 
the  unsold  parts  or  shares  thereof)  by  public  auction  or 
private  contract,  and  altogether  or  in  shares,  and  generally 
in  such  manner  and  upon  and  subject  to  such  terms  and 
stipulations  as  the  said  trustees  or  trustee  shall  in  their  or 
his  uncontrolled  discretion  think  fit,  and  to  assure  the 
premises  sold  to  the  purchaser  or  purchasers  thereo£    And  15.  iMrection 

t  1  1  1        <•    1  •  f<>r  addition  of 

I  DECLABE,  that  as  to  the  net  proceeds  of  the  premises  proportion  of 
sold,  such  part  or  proportion  thereof  (if  any)  as  shall  arise  Sond^M  to™ 
from  or  be  attributable  to  the  respective  share  or  either  of  'uiappropnatod 

*  shares  to  the 

the  respective  shares  the  profits  whereof  are  hereinbefore  testator  s  gene- 
directed  to  be  added   to  and  form  part  of  my  general  eetJ^T^ 

V  2 
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16.  — ^and  for 
investment  of 
the  proceeds  of 
the  other  shares; 


1 7.  — ^and  for 
application  of 
income  of  invest- 
ments  in  the 
same  manner  as 
the  correspond- 
ing shares  of 
profits. 


1 8.  Bequest  to 
enable  legatee  to 
pay  his  debts, 
with  power  for 
executors  to 
)  etain  or  apply 
the  sum  be- 
queathed. 


personal  estate,  shall  also  be  added  to  and  form  part  of  tny 
general  personal  estate  ;  And  the  proceeds  of  the  shares 
or  part  or  proportion  of  the  proceeds  corresponding  or 
attributable  to  the  shares  the  profits  whereof  are  in  the 
first  instance  hereinbefore  made  payable  to  the  said  G.  B. 
and  N.  B.  respectively  (such  respective  shares  being 
charged  with  a  due  propoiiiion,  but  not  more  than  a  due 
proportion,  of  the  general  liabilities  and  engagements  of 
the  concern,  and  so  that  a  due  proportion  of  such  liabilities 
or  engagements  be  ultimately  borne  by  and  fall  upon  any 
share  or  shares  which  may  have  been  sold  subject  thereto 
under  the  provision  hereinbefore  in  that  behalf  contained) 
shall  be  invested  by  the  said  trustees  or  trustee  at  their  or 
his  discretion  in  or  upon,  &c.  [investmenta,  see  aupra^ 
p.  34  arid  Tiote]  with  power  to  transpose  the  same  stocks, 
funds,  and  securities  at  discretion ;  And  as  to  one  moiety 
of  such  trust  monies,  stocks,  funds,  and  securities,  the 
income  thereof  shall  be  paid  to  the  said  C.  B.  during  his 
life,  and  after  his  death  to  the  said  M.  B.  if  she  shall 
survive  the  said  C.  B.  during  her  life,  and  after  the  death 
of  the  survivor  of  them,  the  capital  and  income  shall  be 
held  in  trust  for  the  said  S.  B.  absolutely ;  And  as  to  the 
other  moiety  of  the  same  trust  premises,  the  income 
thereof  shall  be  paid  to  the  said  N.  B.  during  her  widow- 
hood, and  afterwards  during  the  remainder  of  her  life  two- 
thirds  of  such  income  shall  be  paid  to  her,  and  the 
remaining  third  to  the  said  S.  B.,  and  after  the  death  of 
the  said  N.  B.  the  capital  and  income  of  such  last-men- 
tioned moiety  shall  be  held  in  trust  for  the  said  S.  B. 
absolutely.     I  bequeath   to  the  said  C.  B.  the  sum  of 

£ for  the  pui^pose  of  enabling  him  to  pay  his  debts 

(but  not  so  as  to  attach  thereto  any  trust  for  his  creditors) : 
Provided  nevertheless,  that  it  shall  be  lawful  for  (but 
not  incumbent  upon)  my  executors  hereinafter  named,  if 
they  shall  think  fit  so  to  do,  instead  of  paying  such 
legacy  to  the  said  C.  B.,  to  retain  the  same,  or  so  much 
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thereof  as  they  shall  think  fit,  and  themselves  pay  or    ^^TKEunnx. 

apply  the  amount  retained  in  or  towards  the  satisfaction  will 

of  the  debts  or  any  of  the  debts  (in  their  discretion)  of 

the  said  C.  B.,  and  to  pay  the  balance  only  (if  any)  to  the 

said  C.  B.    I  bequeath,  &c.  [bequest  of  furniture,  Jkc,, 

and  of  pecuniary  legades];  Provided  always,  and  I  ^^'  ^'^^^^^^ 

expressly  declare  that  it  shall  not  be  incumbent  on  my  need  not  be 

•        actaally  raised 

execntors  or  executor  or  trustees  or    trustee   to  raise  or  appropriated 
or  appropriate  any  fund  for  answering  any  of  the  legacies  ^^ijj^^^ty 
hereinbefore  bequeathed  (whether  vested  or  contingent)  *o  trustees  in 

case  of  eventual 

which  shall  not  for  the  time  being  be  actually  payable,  deficiency  of 
and  that  as  to  any  legacy  or  legacies  not  actually  raised,  ^^^  *®  ^^ 
my  executors  or  executor  and  trustees  or  trustee  shall  be 
under  no  responsibility  .whatever  if,  by  reason  of  losses 
suffered  by  my  estate  in  connection  with  the  carrying  on 

of  the  said  publication  called  the ,  or  with  the  business 

of  a carried  on  by  me  or  with  my  capital  in  partner- 
ship with or  othenvise,  such  legacies  or  any  of  them 

should  for  want  of  funds  not  be  eventually  paid  in  full 

I  DEVISE,  Ac.  {gen^eral  devise  and  bequest  of  real  and 

personal  estate  to  the  trustees  upon  trust  for  sale  and 

conversion,  amd  for  payment   out  of  the  proceeds  of 

fwMTol  amd  testamentary  expenses^  debts,  and  legacies, 

supra,  p.  29,  et  seq.,  and  for  division  of  residue  among 

the  testalfyrs  four  unmarried  daughters  equally.    Power 

to  defer  sale,  supra,  p.  49].    And  I  declare,  that  unless  20.  Power  for 

or  until  otherwise  required  in  writing  under  the  hands  of  leave  the  tes- 

my  said  four  daughters,  or  the  survivors  or  survivor  of  ^bus^^^*** 

them  for  the  time  being,  the  said  trustees  or  trustee  may  «ntu  diyision 

,  J  required  by  the 

continue  all  or  any  part  of  my  capital  in  the  trade  or  residuary  lega- 
business  now  carried  on  by  me,  and,  if  they  or  he  shall  g^rviTorer 
think  fit,  may  employ  therein  any  other  monies  or  funds 
belonging  to  my  general  estate  upon  the  same  terms  as  to 
interest  and  participation  in  profits  as  shall  be  in  force  at 
the  time  of  my  death,  or  upon  any  other  terms  in  relation 
thereto,  and  also  upon  any  terms  as  to  supervision  or 
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21.  Power  to 
make  arrange- 
ments for  one  or 
more  of  the 
daughters  snc- 
oeeding  to  the 
business  for  the 
benefit  of  all  the 
daughters. 


22.  Direction 
that  all  gifts  to 
females  are  to 
be  for  their 
separate  use. 


otherwise,  which  the  said  trustees  or  trustee  shall 
approve  ;  And  the  said  trustees  or  trustee  may,  without 
incurring  any  responsibility  whatever  to  legatees  or 
otherwise,  sanction  and  concur  in  any  arrangement  by 
which  any  one  or  more  of  my  daughters  may  succeed  me 
as  partner  or  partners  in  the  said  business  upon  the  terms 
of  all  my  said  daughters  participating  in  the  corresponding 
share  or  shares  of  profits  or  otherwise,  and  may  (with  the 
like  exemption  from  responsibility)  deal  with  my  estate 
in  any  manner  they  or  he  may  consider  calculated  to  give 
effect  to  any  such  arrangement,  and  consistent  with  the 
equal  division  of  my  residuary  estate  among  my  said  four 
daughters,  so  that  such  arrangement  be  approved  of  by  my 
said  four  daughters  or  the  survivors  or  survivor  of  them  for 
the  time  being,  and  it  shall  be  wholly  in  the  discretion  of 
the  said  trustees  or  trustee  to  determine  if  and  how  far 
any  such  arrangement  shall  include  the  appropriating  or 
otherwise  securing  the  payment  of  the  legacies  herein- 
before bequeathed,  or  such  of  them  as  may  not  have  been 
actually  appropriated  or  raised,  or  any  of  those  legacies. 
And  I  DECLABE  that  every  gift  or  disposition,  whether  in 
the  nature  of  income  or  capital,  hereby  made  to  or  in 
favour  of  a  female,  shall  be  for  her  separate  use,  inde- 
pendently of  any  husband  and  of  his  debts,  control,  and 
engagements,  and  that  in  the  case  of  a  life  or  other 
terminable  interest  she  shall  not  have  power  to  dispose  or 
deprive  herself  of  the  benefit  thereof  by  way  of  anticipa- 
tion (6).     [^Clause  as  to  appoirUment  a/iid  indemnity  of 


22  a.  General  di- 
rection that  all 
interests  in  real 
or  personal 
estate,  whether 
limited  or  abso- 


(h)  The  following  is  a  more  general  danse  declaring  that  gifts 
to  females  shall  be  for  their  separate  use,  and  restraining  them  from 
anticipation  during  coverture : — 

"  And  I  DECLARE,  that  all  devises,  bequests,  and  dispo- 
sitions, whether  of  real  or  personal  estate,  and  whether 
absolute  or  limited,  and  of  whatsoever  nature,  by  this  my 
will  made  to  or  for  the  benefit  of  females,  shall  be  for 
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trustees,  supra,  p,  55.    Declaration  as  to  devolution  of  prbobdewt  ix. 

trustees'  powers,  p.  56.     Devise  of  trust  amd  mortgage  will 

estates,   p.    58.      AppaintmerU   of   executors,    p.    61.]  p3«mT»'*a 

And  I  DECLARE,  that  the  powers  by  law  (c)  riven  to  my  piwodioal 

'^    ,               r    ,                 ^  ^                                ,  PUBLICATION. 

said  executors  or  executor  in  relation   to   my  general 


estate  shall  be  exerciseable  by  them  and  by  my  trustees  executors  to 
or  trustee  for  the  time  being  in  relation  to  any  settlement  ^^^^j*^,.. 
of  accounts  and  arrangements  between  me  and  the  said  "ngemente  con- 

1      1  n   nected  with  the 

or  other  my  partner  or  partners,  and  also  to  all  partnership  and 

matters  arising  in  the  course  of  the  carrying  on  of  the  mentioned   ^*" 

said  publication  called  the ,  and  of  carrying  on  the  Publication. 

said  trade  or  business  of  a ,  if  the  same  is  carried  on 

after  my  death  under  such  circumstances  or  arrangements 
that  my  estate  shall  be  interested  therein  or  in  the  profits 
thereof.    In  Witness,  &c. 


their  respective  sole  and  separate  use,  independently  of  I'lte,  given  to 

•I  1111  xi  1*11  females,  shall  be 

any  and  every  husband  whom  they  may  respectively  have  for  their  sepa- 
at  my  decease,  or  may  thereafter  marry,  and  of  the  debts,  '***  '»»«• 
control,  and  engagements  of  such  husband  or  respective 
husbands,  and  that  in  the  case  of  annuities  or  life  or  other 
terminable  or  reversionary  future  contingent  or  expect- 
ant estates  or  interests,  they  shall  respectively  during 
coverture  have  no  power  to  dispose  or  deprive  themselves 
of  the  benefit  of  the  same  of  any  part  thereof  by  way 
of  anticipation." 

(c)  This  clause  is  intended  to  have  special  reference  to  the 
statutory  powers  of  arranging  and  compromising  vested  in  execu- 
tors, see  supra,  p.  62,  note. 
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X. 


P&lOIDKirT  X. 
WILL 

Disposiira  07 

BBAL  AHD  PKR- 

SONAL  BSTATB  IK 

TRUST  rOB  THB 

thstatob's  Win 

AMD  I8SUI, 

WITHOUT  A 

TRUST  FOR 

COirVRRSION. 


WILL  of  REAL  aThd  PERSONAL  estate.  Bequest  of  lease- 
hold HOUSE,  upon  trust  for  the  testator's  wife 
during  widowhood,  and  afterwards  to  form  part  of 
his  residuary  estate.  I^ower  to  sell  the  house  amd 
trusts  of  proceeds,  including  power  to  reinvest  in 
the  purchase  o/ another  leasehold  house,  to  be 
held  upon  the  like  trusts.  Power  of  leasing  for 
twenty-one  years,  with  or  without  furniture. 
Bequest  of  furniture  to  the  testator's  wife  abso- 
lutely.   General  devise  and  bequest  of  real  and 

PERSONAL  esto^e,  WITHOUT  CONVERSION  (a),  U/JOTl  friw^ 


As  to  wills 
without  a  trust 
for  conTersion. 


As  to  the  legacy 
and  succession 
duties  on  monies 
arising  from  the 
sale  of,  and 
legacies  charged 
on,  real  estate. 


(a)  The  inconyenienods  incident  to  the  framing  of  a  will  of  the 
character  of  that  in  the  text  by  declaring  trusts  of  the  residoaiy 
real  and  personal  estate  in  specie,  with  a  mere  power  of  sale,  in* 
stead  of  using  the  machinery  of  a  trust  (qualified  by  a  power  to 
postpone)  conversion,  as  in  Precedents  I.  and  IL  supra^  has 
already  been  adverted  to  (see  supra,  p.  7) ;  and  to  what  is  there 
said  it  may  be  added  that  a  trust  for  sale  has  the  additional  ad- 
vantage of  avoiding  the  questions  which,  in  the  case  of  a  mere 
power  of  sale,  often  arise  as  to  whether  the  power  is  exercisable. 
Inasmuch,  however,  as  it  occasionally  happens  that  the  testator 
will  not  hear  of  his  real  estate  being  directed  to  be  sold,  although 
assured  that  this  does  not,  any  more  than  a  mere  power,  necessi- 
tate an  actual  sale,  the  Precedent  in  the  text,  of  a  will  without  con- 
version, is  inserted ;  and  although  its  use  as  a  whole  is  not  in 
general  to  be  recommended,  some  of  the  clauses  will  be  found 
useful  for  other  wills  in  which  the  machinery  of  a  trust  for  con- 
version may  more  legitimately  be  dispensed  with. 

It  may  be  proper  here  to  advert  to  the  provisions  of  the  Legacy 
and  Succession  Duty  Acts  with  respect  to  the  duties  payable  in  the 
case  of  a  devise  of  real  estate  with  a  trust  for  or  power  of  sale,  as 
the  question  which  duty  is  payable  will  depend  on  the  frame  of  the 
will  in  the  above-mentioned  respects.  Legacies  charged  upon  real 
estate,  and  monies  arising  from  the  sale  of  real  estate  directed  to 
be  sold,  were  subjected  to  duty  by  45  G^.  3,  c  28  (the  4th  section 
of  which  defines  a  legacy  for  the  purpose  of  duty,  and  see  8  &  9 
Vict  c.  76,  enlarging  the  definition  of  a  legacy  for  this  purpose). 
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to   COMPLETE  SALE  of  freeholds   CONTRACTED   to   be       FBW»i>»ira  x. 

SOLD  by  testator,  arid  for  payment  of  the  income  of  a 


WILL 

DI8P08INO  OV 

BBAL  AND  TBR- 

SOHAL  K8TATX  IN 

TRUST  FOR  THB 


and  they  became  subject  to  the  increased  rates  of  duty  imposed 
first  by  48  Qeo.  3,  o.  149,  and  then  by  55  Geo.  3,  o.  184  (see  the  txstator's  wif« 
schedule  to  the  latter  act).    With  reference  to  these  enactments,  it       ^^^  issub, 
appears  to  be  settled  that  where  a  sale  is  positively  directed,  legacy       ^'^^ovt  a 
duty  will  be  payable  though  no  sale  is  actually  made,  but  the  land      oohyebsion. 

is  taken  in  specie  {AU.-Oen,  v.  Hol/ord,  I  Price,  426 ;  Williamson  

Y.  Advoeate-Oen.y  10  CI.  &  Fin.  1);  and  that  the  proceeds  of  land 
sold  under  a  mere  power  of  sale,  if  the  power  is  given  with  a  view 
to  the  distribution  of  the  proceeds  as  money,  are  chargeable  with 
legacy  duty  {Att,-Gen,  v«  MangleSy  5  Mee.  &  Wels.,  120 ;  AU.-Gen, 
T.  Simoox,  1  Exch.  749) ;  and,  on  the  other  hand,  that  where  there 
is  a  discretion  to  sell  or  not,  whether  expressed  in  the  form  of  a 
mere  power  (as  in  the  Precedent  in  the  text)  or  in  the  form  of  a 
trust,  with  an  indefinite  power  of  postponing  the  sale  (as  in  Pre- 
cedents L  &  U.  supra),  and  no  sale  is  actually  made,  legacy  duty 
will  not  attach  {AU.^Oen,  y.  Mangles,  ubi  supra,  and  see  Hobson  v« 
Neale,  8  Exch.  368,  17  Beay.  178) ;  and  that  if  a  power  of  or  trust 
for  sale  is  inserted,  not  with  a  view  to  the  distribution  of  the  pro- 
ceeds, but  as  part  of  the  ordinary  machinery  of  a  settlement,  the 
proceeds  being  directed  to  be  invested  in  the  purchase  of  land, 
legacy  duty  will  not  be  payable  although  the  property  is  sold 
{Mules  V.  Jennings,  8  Exch.  830,  and  see  Heal  v.  Knight,  id.  839 
note) ;  and  it  would  seem  that  in  such  a  case  the  duty  would  not 
attach  even  though  the  reinvestment  was  directed  to  be  made  in 
the  funds  or  other  securities  {Be  Evans,  2  C.  M.  &  E.  206,  and  see 
The  Advocate-Gen,  v.  Smith,  1  Macq.  760).  In  those  cases  in  which 
legacy  duty  is  not  payable  under  the  above-mentioned  provisions 
sacoeesion  duty  will  be  payable  at  the  same  rate  under  the  act  16 
&  17  Yictb  c.  51,  and  by  s.  29  of  that  act  the  interest  of  any  suc- 
cessor in  monies  to  arise  from  the  sale  of  real  property  under  any 
trust  for  sale  (which  it  seems  must  be  deemed  to  include  a  discre- 
tionary power  of  sale,  see  Hanson  on  the  Act,  3rd  ed.,  p.  313),  so 
fan  as  not  chargeable  with  duty  under  the  legacy  duty  acts,  is  to  be 
chargeable  with  succession  duty  as  personal  property  (t.e.,  in  the 
same  manner  as  legacy  duty  is  chargeable,  see  s.  32),  unless  the 
proceeds  of  sale  are  subject  to  be  reinvested  in  the  purchase  of  real 
property  to  which  the  successor  would  not  be  absolutely  entitled, 
in  whidi  case  they  are  to  be  chargeable  as  real  property  (as  under 
section  21)  on  the  value  of  an  annuity  equal  to  the  annual  produce 
of  the  trust  property  for  the  life  of  the  successor  or  any  less  period 
during  which  he  may  be  entitled. 
The  result  appears  to  be,  that  though  it  may  not  always  be  easy 
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PBBOIDIHT  X. 


WILL 

DiBPosnro  OF 

JLEAL  AHD  PIR- 

80VAL  X8TAT1  15 

TRUST  FOR  THB 

tbstator's  WTFB 

AND  I8SVK, 
WITHOUT  A 

TRUST  FOR 
OONYIRHIOir. 


MOIETY  of  ths  estate  to  the  te8tator*8  wife  during 
WIDOWHOOD  (subject  to  a  precatory  request  to 
MAINTAIN  children),  and  subject  to  the  widow's 
interest  for  the  testator's  children  living  at  his 
DEATH,  and  the  children  then  living  of  any  child 


to  determine,  it  will  in  most  cases  be  a  matter  of  indifference,  whe- 
ther legacy  or  succession  duty  is  payable ;  but  that  in  the  case  of 
a  will  (such  as  that  in  the  text)  containing  a  power  to  sell  the  real 
estate,  whether  the  proceeds  are  to  be  reinvested  in  real  estate  or 
not,  the  question  whether  the  ultimate  devisees  in  fee  are  charge- 
able with  duty  on  the  corpus,  or  on  the  value  of  their  life  interests 
only,  will  depend  on  whether  or  not  a  scJe  takes  place  before  the 
property  comes  to  their  hands. 

In  Laurie  y.  Clutton,  15  Beav.  131,  Sir  J.  ^omf%,  M.  B.,  ox- 
pressed  an  opinion  (though  under  the  circumstances  it  was  needless 
to  decide),  that  if  a  testator  devise  real  estate  to  A.,  and  make  a 
bequest  to  B.  of  A.'s  personal  property,  so  as  to  raise  an  election 
against  the  latter,  this  would  be  in  substance  a  charge  upon  the 
real  estate,  which  would  be  liable  to  legacy  duty ;  and  in  Att,^ 
Oen,  y.  Wyndham,  1  Hurl.  &  Colt.  563,  it  was  held  that  where  real 
estate  was  devised  to  A.  with  an  option  for  B.  to  purchase  it  at  a 
specified  price,  and  the  option  was  exercised,  legacy  duty  was  pay- 
able on  the  price  (but  see  Lord-Advocate  v.  Meiklam,  22  Sco.  Sess. 
Ca.,  2nd  series,  1427).  An  annuity  being  expressly  included  in  the 
statutory  definition  of  a  legacy,  it  has  been  decided  that  a  rent 
charge  created  by  will  {Att-Gen,  v.  Jackson,  2  Cro.  &  Jerv. 
101),  and  a  jointure  charged  under  a  testamentary  power  to 
jointure  {AU,'Oen,  v.  Pickard,  3  Mee.  &  Wels.  552,  in  Gam. 
Scac.,  6  Mee.  &  Wels.  348),  though  the  jointure  be  expressly 
given  in  bar  of  dower  {AtU-Qen.  v.  Lord  Henniker,  7  Exch. 
331),  or  the  power  be  to  appoint  a  jointure  in  bar  of  dower  {Sweet- 
ing V.  Sweeting,  1  Drew.  331),  are  subject  to  legacy  duty,  the  rate 
as  to  the  jointure  being,  of  course,  that  attaching  to  a  legacy  from 
the  donor  of  the  power.  Although  real  estate  situate  abroad,  or  a 
legacy  given  thereout,  is  not  chargeable  under  the  legacy  duty 
acts  (see  Hanson  on  the  Acts,  p.  132),  or  the  succession  duty  act 
(see  the  definitions  in  s.  1  of  the  act) ;  the  share  of  a  deceased  partner 
in  the  real  estate  of  the  partnership,  whether  in  this  country  or 
abroad,  is,  for  fiscal  as  well  as  other  purposes,  to  be  deemed  personal 
estate,  and  as  such  liable  to  legacy  duty  {Forbes  v.  Stevens,  L.  E. 
10  Eq.  178).  As  to  the  duty  on  personal  estate  directed  by  will  to 
be  laid  out  in  land,  see  36  G^.  3,  c.  52,  &  19,  AU.-Gen*  t«  Han- 
cock, 2  Mee.  &  Wels.  563. 
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PREDECEASING  the  tedotOTy  as  to  males  attaining     pbwjbdektx. 
TWENTY-FIVE  and  as  to  females  aMammg  that  age         will 
or    ma/rrying   per    stirpes.     Direction    to   pay    ^^^nn- 

LIMITED  sum  OVi  of  INCOME  of  EXPECTANT  shaveS  of  ^^^  laiAn  vx 

■^  •'  ,     "^         TBUST  FOR  THB 

minor   children    to   the  testator's   wife  during  testatob's  wipb 

WIDOWHOOD,  for    their    maintenance.     Special  without  a 

maintenance,    a^icumvlalion,   and   advancement  *!^1'^* 
clauses  as  to  children  amd  gramdchild/ren  under 

TWBNTT-FIVB.  ULTIMATE  trUSt  foT  testotor's 
NEPHEWS  AND  NIECES  Or  their  CHILDREN  LIVING  at 

time    of  FAILURE   of  prior   trusts.     Powers    of 

MANAGEMENT,  LEASING,   omd  SALE   omd   EXCHANGE, 

amd  GENERAL  power  of  investment.  Power  to  ap- 
propriate paa^  of  estate  specifically  in  satisfac- 
tion of  SHARES  of  RESIDUE. 

I,  A.  B.  of  &c.,  hereby  revoke,  &c.  [supra,  p.  26].   I  be-  i.  Bequest  of 

,^     ^  -n     -n   Tt      t>   a  lA^x-r      #»o         leasehold  house 

QUEATH  to  my   wife  C.  B.,  £.  F.  of  &C.,  and  G.  H.  of  &C.,   to  trustees; 

their  executors  and  administrators,  the  leasehold  messuage 

or  tenement  situate  at with  the  coach-house,  stables, 

offices,  and  appurtenances  thereto  belonging,  as  the  same 
are  held  under  a  lease  thereof  for  the  residue  of  a  term 

of years,  at  the  yearly  rent  of  £ ,  Upon  trust,  2.  —in  trust 

to  permit  my  said  wife  to  have  the  use  and  enjoyment  or  ^e^duS^*""'' 
receive  the  rents  and  profits  (ft)  of  the  same  premises  during  ^^pwhood, 
her  life  or  until  she  shall  marry  again  after  my  death,  she  rent  and  oo^e- 

paying  the  said  yearly  rent  of  £ ,  and  performing  at  * 

her  own  expense  the  covenants  and  conditions  reseryed 

and  contained  in  the  said  lease  under  which  the  same 

premises  are  held,  and  indemnifying  my  other  executors 

and  trustees  and  my  estate  in  respect  thereof;  And  I  8.  -«nd after 

DECLAKE.  that  after  the  death  or  fatu«  marriage  of  my  '^.^t:^^ 

the  same  to  form 

part  of  the  tes- 

tatoi^s  residuary 

(i)  In  Mannox  v.  Greener,  L.  E.  14  Eq.  456,  a  gift  to  the  tes-   *"****• 
tator's  widow  of  "  the  free  occupancy"  of  his  house  was  held  to 
entitle  her  either  to  reside  in  it  or  let  it. 
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PBioEPEKT  X,  gaid  ^ife^  i}^Q  Q^Ad  premises  shall  become  and  be  held  as 

WILL  part  of  my  residuary  estate,  and  shall  become  subject  to 

EBAL  AND  PKB-  *h®  trusts  hereinafter  declared  in  relation  thereto.     Pro- 

^^titJ^f^J^  VIDED  ALWAYS,  and  I  declare,  that  it  shall  be  lawful  for 

TBU8T  FOB  TBI  '  ' 

mstatob's  wi?b    (but  not  incumbent  upon)  the  trustees  or  trustee  for  the 

AWD  TSS1TB 

WITHOUT  1  time  being  of  this  my  will  at  any  time  during  the  widow- 

<»NVBiifflS>H.  ^^^^  ^f  °^y  ^^  "^Q,  upon  her  request  in  writing,  to  sell 

4.  Power  of  sale  ^^^  Said  leasehold  premises  either  by  public  sale  or  private 
during  the  contract,  with  absolute  and  uncontrolled  authority  and 

widowhood  of  '  •' 

the  wife  at  her     discretion  as  to  the  terms  and  conditions  of  and  the 

manner  of  effecting  such  sale,  and  with  full  power  to 
buy  in  and  rescind  or  vary  any  contract  for  sale,  and 
resell  without  being  answerable  for  any  loss  that  may 

5.  Direction  for    be  occasioned  thereby.    And  I  declabe,  that  the  said 

investment  of  i     ii       .  i      ,  n  •  i      •/. 

pzooeeds  of  sale;  trustees  or  trustee  shall,  with  the  consent  of  my  said  wife, 

invest  the  monies  to  arise  from  such  sale  (after  payment 
of  the  expenses  of  and  incidental  to  such  sale)  in  any 
of  the  stocks,  fimds,  or  securities  hereinafter  authorised 

6.  —with  power  as  investments ;  And  may  with  the  like  consent  vary  or 
me^    ^^        transpose  such  investments  into  or  for  others  of  any 

7.  Dii«ctionfor  nature  so  authorised;  And  shall  pay  the  income 
So^Tto^'the  of  such  trust  monies  and  investments  to  my  said  wife 
teetator'8  wif e      durinff  her  life  or  until  she  shall  marry  a^fain  after  my 

during  widow-  o  •'    ^  •' 

hood ;  death  ;  And  that  after  her  death  or  future  marriage  the 

?il  T^^a^V^    said  trust  monies  and  investments  shall  become  and  be 

the  trust  funds 

to  form  part  of     held  as  part  of  my  residuary  estate.     Pbovided  always, 

the  testator's  ±  ^  *f 

xQsiduary  estate,  and  I  declare,  that  it  shall  be  lawful  for  (but  not  incum- 
9.  Power  of  re-  bent  upon)  the  trustees  or  trustee  for  the  time  being  of 
another  lease-       this  my  will,  at  any  time  during  the  widowhood  of  my  said 

held  upon  the^  ^^^>  ^P^^  ^^^  request  in  writing,  to  invest  the  whole  or 
like  trusts.  ^j^j  paj|;  q(  the  same  trust  monies  arising  from  the  sale  of 

the  said  leasehold  premises  and  the  investments  thereof 
(and  for  this  purpose  to  sell,  call  in  or  otherwise  convert 
into  money  any  such  investments)  in  the  purchase  of 
another  leasehold  dwelling-house  and  premises,  to  be 
assigned  to  the  said  trustees  or  trustee,  their,  his,  or  her 
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executors,  administrators  and  assigns,  and  to  be  held  upon     precedeft  x. 
such  trusts,  and  with  and  subject  to  such  powers  and  provi-  will 

sions  (including  the  power  of  sale),  as  are  herein  declared  and    ng/j^  ato  p«r- 
contained  of  and  concerning:  the  said  leasehold  premises  ^^^^  estate  nr 

°  ...  TRUST  FOR  THE 

hereinbefore  bequeathed,  and  so  that  my  said  wife  during  testator's  wife 

her  widowhood  shall  be  under  the  like  liability  to  pay  the       without  i 

rent,  and  at  her  own  expense  perform  the  covenants  and      ^^^^7^^^, 

conditions  reserved   and  contained   in  the  lease   under  '  " 

which   any  premises  so  to  be  purchased  shall  be  held, 

and  to  indemnify  my  other  executors  and  trustees  and  my 

estate    in  respect  thereof.    Provided    always,  and  I  lo.  Power  of 

.  .  leasing  for  21 

declare,  that  it  shall  be  lawful  for  the  said  trustees  or  years  with  or 
trustee  for  the  time  being,  with  the  consent  of  my  said  "^^^  '*""' 
wife,  during  her  widowhood,  and  afterwards  of  their,  his, 
or  her  own  discretion,  to  demise  the  said  leasehold 
premises  hereinbefore  bequeathed,  or  any  other  leasehold 
premises  purchased  under  the  aforesaid  power  in  that 
behalf,  or  any  part  thereof  respectively,  for  any  term  not 
exceeding  twenty-one  years  at  rack  rent,  with  power  (if 
they,  he,  or  she  shall  think  fit)  to  grant  or  concur  in  leases 
of  the  same  premises,  with  the  furniture  in  or  upon  the 
same,  at  an  entire  rent,  and  in  that  case  to  make  or  concur 
in  such  apportionment  of  the  rent  (if  and  when  the 
same  shall  require  to  be  apportioned)  between  the  lease- 
hold premises  and  the  furniture  as  to  the  said  trustees 
or  trustee  in  their,  his,  or  her  uncontrolled  discretion 
shall  seem  fit.    I  bequeath  all  my  plate,  plated  articles,  n.  Beqnest  of 

1         ,.  t  .         It  •.  '    J.  •     1  •      A  furniture,  &c. 

glass,  linen,  chma,  books,  pictures,  pnnts,  musical  mstru-  (except  fixtures), 
ments,  furniture  (c),   and  other  articles  of  domestic  use  ^i^  ai^^tew" 
or  ornament  (with  the  exception  of  the  tenant's  fixtures 

(c)  As  to  what  articles  will  pass  by  a  specific  bequest  of  this  de-   As  to  bequests  of 
Bcription,  see  supra,  p.  26,  note  (c).    In  connection  with  the  case  ^^miiture. 
of  PcOan  V.  Sheppard^  10  Sim.  186,  there  referred  to,  see  Finney 
v.  (Trice,  10  Ch.  I).  13,  where  it  was  held  that  as  a  general  rule  a 
bequest  of   ''household  furniture"  does  not  pass  the  tenant's 
fixtures  in  a  leasehold  house  occupied  by  the  testator. 
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WILL 
DISPOSIVO  OF 
SXAL  AND  PSR- 
80NAL  lOSTATE  IN 

tbust  fob  thb 
tbstatob's  WIFB 

AKDI88UB, 

WITHOUT  A 

TBUST  FOB 

0OHVBB8IOH. 

12.  General  de- 
Tise  and  bequest 
of  real  and  per- 
sonal estate  to 
trustees. 


13.  Upon  trust 
to  complete  sale 
of  freeholds  con- 
tracted to  be 
sold  by  testator  ; 


14.  —and  upon 
further  trust  out 
of  personal,  or, 
if  neoessaiy,  by 
recoune  to  real 
estate,  to  pay 
debts,  &C.,  in- 
cluding mortgage 
debts  and  lega- 
cies. 


in  and  upon  the  said  leasehold  premises  hereinbefore 
bequeathed,  which  are  to  go  and  devolve  with  the  same 
leasehold  premises)  to  my  said  wife  absolutely.    [Bequeet 
to  wife  of  jewellery,  <£c.,  and  consumobbles,  supra,  p,  71, 
and  pecuniary  legacy,  p.  28.    Beqvbests  of  other  legacies,'\ 
I   DEVISE  AND   BEQUEATH  all   the  manors,  messuages, 
lands,  tenements,  hereditaments,  and  real  estate  of  evexy 
tenure,  and  also  all  the  personal  estate  whatsover  and 
wheresoever  of  or  to  which  I  shall  at  my  death  be  seized, 
possessed,  or  entitled,  or  over  which  I  shall  at  my  death 
have  a  general  power  of  appointment  or  disposition  by 
will  (except  what  I  otherwise  dispose  of  by  this  my  will 
or  any  codicil  hereto)  unto  and  to  the  use  of  my  said  wife 
C.  B.  and  the  said  K  F.  and  Q.  H.,  their  heirs,  executors, 
and  administrators  respectively,  UPON  TRUST  to  execute 
and  do  all  necessary  assurances  and  things  for  the  com- 
pletion of  the  sale  of  the  freehold  messuages,  land,  and 
hereditaments,  situate,  &a,  which  have  been  lately  con- 
tracted to  be  sold  by  me  (d),  in  case  the  sale  thereof  shall 
not  have  been  completed  in  my  lifetime,  and  to  receive 
the  purchase  money  for  the  same  which  shall  form  part  of 
my  pei-sonal  estate,  and  to  act  generally  in  relation  to 
such  sale  with  the  same  discretionary  powers  as  I  myself 
could  have  done  if  living :  And  upon  fubtheb  trust  that 
the  said  trustees,  or  the  survivors  or  survivor  of  them,  or 
the  heirs,  executors,  or  administrators  respectively  of  such 
survivor,  shall  out  of  my  personal  estate,  or  the  proceeds 
of  the  sale,  calling  in,  and  conversion  thereof,  or  in  case 


{d)  See  supra,  p.  60,  note.  In  the  absenoe  of  any  indication  (snbh 
as  that  in  the  text)  showing  an  intention  that  the  legal  estate  in 
the  land  contracted  to  be  sold  should  pass  under  the  general  devise, 
it  would,  if  the  contract  were  valid,  pass  under  the  devise  of  trust 
estates;  see  Lysaght  v.  Edwards^  2  Ch.  D.  515,  lefeired  to  in  that 
note.  If  any  difficulty  is  apprehended  in  carrying  out  the  con- 
tract, it  may  be  desirable  to  invest  the  trustees  with  more  special 
powers. 


BISPOSIHO  OV 
SHAL  AND  PBB- 


AKD  I88I7B, 

WITHOUT  A 

TBUST  FOB 

OOHYBBSIOH. 
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of  the  insufficiency  thereof  by  mortgage  or  sale  of  my  real    pmotmkt  x. 
estate,  or  a  competent  part  thereof,  pay  my  funeral  and  will 

testamentary  expenses  and  debts,  including  any  mortgage 
debts  or  charges  specifically  charged  on  my  real  estate  «>»al  estatb  iw 

/.         1   .  TBUST  FOB  THB 

or  any  part  or  parts  thereof  (which  I  direct  to  be  paid  out  tbstatob's  wif b 
of  my  personal  estate  as  far  as  the  same  will  extend  in 
exoneration  of  the  real  estate  charged  therewith  (e) ),  and 
the  legacies  (other  than  specific  legacies)  bequeathed  by 
this  my  will  or  any  codicil  hereto,  and  the  legacy  duty  on 
any  legacies  bequeathed  free  of  duty.    And  I  direct  that  16.  —and  for 
the  said  tnistees  or  trustee  shall  pay  the  net  rents,  profits,  renS widincomo 
income,  and  annual  produce  of  one  equal  moiety  (/)  of  my  ^du*^^®*Ltate 
said  residuary  real  and  personal  estate  to  my  said  wife  *^  testator's  wife 
during  her  widowhood,  which  I  direct  to  be  paid  to  her  in  hood,  subject  to 
the  full  trust  and  confidence  that  she  will  to  the  extent  of  qu^TtoSiS- 
her  ability  provide  for  the  suitable  maintenance,  education,  ***"  children, 
and  bringing  up  of  such  of  our  children  as  may  be  de- 
pendent on  her,  but  not  intending  hereby  to  create  any 
trust  for  or  in  favour  of  such  children,  having  absolute 


(e)  Ab  the  real  estate  is  in  this  Precedent  not  converted,  and  will 
therefore  devolve  differently  firom  the  personal  estate,  it  is  impor- 
tant to  specify  whether  mortgage  debts  are  to  be  borne  primarily 
by  the  realty  or  personalty  (see  supra,  p.  34  note  (t)).  Unless  a 
contrary  intention  were  indicated,  they  would  be  borne  by  the 
realty,  see  the  Act  17  &  18  Yici  c.  113  (Locke  King's  Act),  and 
the  amendment  acts,  SO  &  31  Yict.  c.  69,  40  &  41  Yict.  c.  34. 
Where  the  real  estate  is  charged  with  debts  or  legacies,  the  neces- 
sary machinery  for  raising  money  for  the  purpose  by  sale  or  mort- 
gage is,  in  the  absence  of  express  provision,  and  except  where  the 
property  charged  is  devised  absolutely  in  fee  or  in  tail,  prorided 
by  Lord  St.  Leonard's  Act,  22  &  23  Yict.  c.  35,  ss.  14r— 18,  under 
which  the  power  would,  if  the  real  estate  is  devised  in  trust,  be 
vested  in  the  trustees,  otherwise  in  the  executors.  As  to  the  case 
of  a  devise  in  fee  subject  to  a  charge  of  debts  or  legacies,  see  ante, 
YoL  ii.,  part  ii..  Mortgages,  p.  991,  note.  For  a  form  of  power  to 
raise  money  by  mortgage  for  the  purposes  of  the  will,  see  supra, 
p.  89,  note. 

(/)  See  supra,  p.  86,  note  (r). 
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WILL 
DISPOSING  OV 
REAL  AND  PER- 
SONAL B8TATE  Ur 
TRUST  TOR  THB 

tbstator'b  Win 

AVDJaSUSy 
without  A 

trust  foe 
oonvbrsion. 

16.  Trastof 
residae  subject 
to  the  wido Vb 
interest  for  the 
testator^s  chil- 
dren living  at 
hia  death,  and 
the  children  of 
any  then  de- 
ceased child,  SB 
ta  males  attain- 
ing 25,  and  as 
to  females  at- 
taining 25  or 
marrying,  per 
stirpes. 

Trost  giving  the 
testator's  wife  a 
power  of  ap- 
pointment among 
his  issne  over 
the  moiety  of 
the  residae  in 
which  she  takes 
a  life  interest, 
the  residue  con- 
sisting of  real 
and  personal 
estate. 


reliance  on  my  said  wife  (g) ;  And  subject  to  the  inte- 
rest of  my  said  wife  during  her  widowhood  in  the  rents, 


Hotchpot  clause. 


(g)  Compare  the  clauBes  supra,  pp.  86, 197,  charging  the  provision 
for  the  testator's  wife  with  the  maintenance  of  his  children.  As  to 
precatory  trusts  such  as  that  in  the  text,  see  supra,  p.  51  note. 

Sometimes  a  power  of  appointment  is  given  to  the  wife  oyer  the 
moiety  in  which  she  has  a  life  interest.  In  that  case  the  trusts 
will  have  to  be  varied  as  follows.  It  wiU  be  noticed  that  the 
hotchpot  clause  differs  from  that  at  p.  40,  supra,  as  the  trust  in 
default  of  appointment  includes  grandchildren : — 

''And  I  DIRECT  that  the  said  trustees  and  the  sur- 
vivors and  survivor  of  them,  and  the  heirs,  executors,  and 
administrators  respectively  of  such  survivor,  shall  from 
and  after  the  decease  or  second  marriage  of  my  said  wife, 
stand  seized  and  possessed  of  the  same  moiety  of  my  said 
residuary  real  and  personal  estate  in  trust  for  all  or  such 
one  or  more,  exclusively  of  the  others  or  other,  of  my 
children  or  remoter  issue  born  or  to  be  bom  during  the 
life  of  my  said  wife,  or  within  twenty-one  years  after 
her  death,  at  such  age  or  time,  or  respective  ages  or  times, 
for  such  estates  or  estate,  interests  or  interest,  if  more  than 
one,  in  such  shares,  &c.  [remamder  of  power  of  wppoytd- 
raent,  supra,  p.  38]  ;  And  I  declabe  that  the  said 
trustees  or  trustee  shall  stand  seized  and  possessed  of  the 
aforesaid  moiety  of  my  said  residuary  real  and  personal 
estate  from  and  after  the  decease  or  second  marriage  of 
my  said  wife,  and  in  default  of  any  such  appointment  as 
aforesaid,  and  so  far  as  no  such  appointment  shall  extend, 
and  of  the  other  moiety  thereof  from  and  after  my  de- 
cease, in  trust,  &c.  [for  testator  a  children  cmd  the  issue 
of  deceased  children,  as  in  the  text].  Provided  always, 
and  I  declare  that  no  child  or  grandchild  of  mine  who 
shall  take  any  share  or  interest  of  or  in  the  said  first- 
mentioned  moiety  of  the  said  trust  premises,  or  any  part 
thereof,  under  any  appointment  in  pursuance  of  the  power 
hereinbefore  given  to  my  said  wife,  shall,  in  default  of 
appointment  to  the  contrary,  have  or  be  entitled  to  any 
share  or  interest  of  or  in  the   unappointed  part  of  the 
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profits,  income,  and  annual  produce  of  the  said  moiety  of  pbkcbdbnt  x. 
my    said  residuary  real  and  personal    estate,   the  said  will 

trustees  and  the  survivors  and  survivor  of  them,  and  the  j^^^j^  ^^^^  ^^^, 

heirs,  executors,  and   administrators  respectively  of  such  ^^^^^  bstatb  in 

'  ^  ,  ,  TRUST  FOR  THB 

survivor  shall  stand  seised  and  possessed  of  my  said  resi-  testator's  wipb 
duary  real  and  personal  estate  In  tbijst  for  all  such  of  my       without  a 
children  living  at  my  death,  or  born  in  due  time  after-      <^*verswn 
wards^  and  of  the  children  then  living  or  afterwards  bora 
of  any  child  of  mine  having  died  in  my  lifetime,  as,  being 
male,  attain  the  age  of  twenty-five  years  (h),  or,  being 

same  moiety  of  the  said  trust  premises  without  bringing 
the  share  or  interest  appointed  to  him  or  her  into  hotch- 
pot and  accounting  for  the  same  accordingly." 

{h)  There  is,  of  oonrse,  no  objection  (independently  of  the  late 
Act  40  &  41  Yict.  0.  33)  to  the  trust  of  the  real  as  well  as  the  per-  As  to  contingent 
Bonal  estate  being  contingent,  as  in  the  text,  (corresponding  to  the  remainders  in 
oommon  form  of  trost  where  the  real  estate  is  converted,  see  supra, 
p.  39),  as  the  legal  estate  is  in  the  trustees.  But  if  the  limitations 
▼ere  legal,  reliance  shoxdd  not,  in  the  case  of  a  gift  to  a  class,  be 
placed  on  the  late  Act,  for  although  it  would  protect  the  limitations 
from  total  failure  in  case  none  of  the  objects  should  have  attained 
Tested  interests  on  the  remainder  taking  effect  in  possession,  it 
is  donbtfol  whether  in  the  event  of  some  but  not  all  having  then 
attained  vested  interests,  the  whole  estate  would  not  stiU,  as  under 
the  old  law  (see  Brackenbury  v.  OibhcnSy  2  Ch.  D.  417),  vest  in  those 
who  had  attained  vested  interests,  to  the  exclusion  of  the  others 
(see  Williams  on  Seisin,  p.  205 ;  and  a  learned  controversy  on  the 
subject  in  the  Solicitors'  Journal  for  1878,  pp.  332,  644,  562,  601, 
622,  640,  and  661).  In  the  case  of  legal  limitations  it  would 
therefore  be  advisable,  notwithstanding  the  Act,  to  give  to  the 
children  estates  vesting  at  birth,  with  an  accruer  clause  operating 
to  divest  the  estates  of  any  of  the  objects  who  should  die  under  the 
specified  age,  and,  in  the  case  of  females,  unmarried. 

With  respect  to  the  postponement  of  the  vesting  of  the  shares  of  As  to  postponing 
the  testator's  children  and  grandchHdren  to  the  age  of  twenty-five,   *^®  l^^^t 
it  should  be  remembered  that  an  absolutely  vested  legacy  can  be   childnn  to  a 
daimed  by  the  legatee  on  attaining  twenty-one,  notwithstanding  1^^^  ^S^  ^^^^^ 
a  direction  postponing  the  payment  till  a  later  age,  such  a  direction 
being  nugatory  {JossdynY,  JoeselyUf  9  Sim.  63;  Saunders  v.  Vau- 
tier,  4  Beav.  115,  Or.  &  Ph.  240 ;  Bocke  v.  Bocke,  9  Beav.  66).    To 
effect  the  object,  therefore,  in  such  a  case,  the  legacy  must  be  made 
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RIAL  AND  PBR- 
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TRUST  FOB  THB 

tbstator's  WIFB 

AND  IS8UB, 

WITHOUT  A 

TRUST  FOR 

OONYBRSION. 

As  to  when  such 
dispositions  are 
too  remote. 


Power  to  trus- 
tees to  postpone 
Testing  of  sons' 
shares  to  the  age 
of  twenty-five. 


female,  attain  that  age  or  marry  under  that  age,  their 
respective  heirs,  executors,  administrators,  and  assigns,  if 


contingent^  as  in  the  text,  or  giyen  oyer  on  the  death  of  the  legatee 
under  the  specified  age. 

Where  the  testator  is  disposing  of  his  own  property,  or  of  pro- 
perty oyer  which  he  has  a  general  power  of  appointment  exercisable 
by  deed  or  will  (which  is  equivalent  to  ownership),  and  the  objects 
of  the  disposition  are  his  own  children,  or  the  children  of  another 
person  who  has  died  in  his  lifetime,  the  shares  may  be  made  to 
vest  at  a  later  age  than  twenty-one ;  but  where  the  disposition  is 
made  under  a  special  power  of  appointment,  the  vesting  cannot  in 
general  be  postponed  beyond  twenty-one,  the  test  as  to  the  validity 
of  such  an  appointment  with  reference  to  the  rule  against  perpe- 
tuities being  whether  it  would  have  been  valid  if  incorporated  in 
the  instrument  creating  the  power  (RoiUledge  v.  DorrU,  2  Yes.  Jun. 
357 ;  1  Jarm.  Wills,  3rd  ed.  p.  270).  And  it  has  been  determined 
that  even  a  general  power  of  appointment,  if  exercisable  by  will 
only,  must,  on  the  question  whether  the  appointment  is  too  re- 
mote, be  treated  as  on  the  same  footing  as  a  special  power  {Re 
Powell,  39  L.  J.  Oh.  188,  18  W.  B.  228) ;  an  important  exception 
to  the  general  rule  that  such  a  power  constitutes  ownership.  It 
will  often  happen,  however,  that  the  ages  of  the  appointees  at  the 
date  of  the  will  are  such  that  the  vesting,  although  postponed  to 
a  later  age  than  twenty-one,  must  take  place  within  twenty-one 
years  from  the  testator^s  death,  so  that  the  appointment,  although 
made  under  a  special  power,  would  be  valid  if  confined  to  such  ob- 
jects. See  an  example  of  the  application  of  the  test  of  conformity 
to  the  rule  against  perpetuities  by  reference  to  the  ages  of  the  ap- 
pointees in  Wilkinson  v.  Dtmcatif  30  Beav.  Ill ;  and  see  Peard  v. 
Kekewich,  15  Beav.  166.  If  the  gift  is  to  a  class  and  is  too  remote 
as  to  any  of  the  objects,  it  will  ML  altogether  {Leake  v.  Bohineony 
2  Mer.  363 ;  ffdU  v.  Hale,  3  Oh.  D.  643).  In  the  following  form 
power  is  given  to  the  trustees  to  postpone  the  vesting  of  the  sons' 
shares: — 

"Provided  always,  and  I  declare  that  it  shall  be 
lawful  for  the  said  trustees  or  trustee  at  any  time  or 
times  by  deed  to  declare  that  the  vesting  of  the  share  of 
any  of  my  sons  who  shall  be  under  the  age  of  twenty-one 
yeai's  in  my  said  residuary  estate  shall  be  postponed  until 
he  shall  attain  the  age  of  twenty-five  years,  in  which  case 
the  trusts  of  my  said  residuary  estate  hereinbefore  con- 
tained shall  take  effect  in  the  same  manner  as  if  the  age 
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mde  than  one,  as  tenants  in  common  in  equal  shares  per     p»«oiei>kkt  x. 
stirpes,  so  that  my   children  who   shall   be   objects    of  will 

this  trust  shall  take  in  equal  shares,  and  the  children    BaiL^^irD^PKB- 
being  objects  of  this  trust  of  any  child  of  mine  having  ^^^^  bstatb  m 

,  ,         ,  IBUST  FOR  THE 

died  in  my  lifetime  shall  take  equally  between  them  the  tistatob's  wifb 
share  which  their  parent  would  have  taken  had  he  or      without  I 
she  survived  me  (i).    Provided  always,  and  I  hereby      '^!!„!?f 


17.  Power  to 

of  twenty-five  years  had,  as  regards  the  son  or  sons  as  to  umited smnout 
whom  such  declaration  shall  be  made,  been  therein  speci-  ^f  income  of 

...  sh&res  of  testft- 

fied  m  lieu  of  the  age  of  twenty-one  years  as  the  age  for  tor's  children 
the  vesting  of  the  share  or  shares  of  such  son  or  sons.  ^^^Z\^ 
But  in  that  case  the  income  of  the  expectant  share  of  wife  for  their 
such  son  shall  be  paid  to  him  after  he  shall  have  attained  "**"*  "*""' 
the  age  of  twenty-one  years,  until  he  attains  the  age 
of  twenty-five  years." 

(i)  The  object  of  giving  the  shares  of  childreD  predeceasing  the 
testator  to  their  issue,  which  in  the  text  is  accomplished  by  the 
frame  of  the  primary  trust  (as  in  the  form  supra,  p.  41,  note),  may 
be  effected  by  means  of  a  clause  of  substitution.  See  the  foim  of 
sack  a  dauBe,  supra,  p.  42,  note.  Where  real  estate  is  devised  in 
specie,  it  is  desirable  that  words  of  limitation  should  be  added,  as 
in  the  text,  to  indicate  that  the  objects  are  to  take  absolutely, 
whether  the  disposition  is  legal  or  equitable.  It  will  be  seen  that 
in  other  respects  the  trust  in  the  text  corre^>onds  in  its  frame  with 
those  above  referred  to.  The  following  is  a  form  of  trust  of  real 
and  personal  estate  for  the  testator^s  children,  including  any  who 
may  have  died  in  his  lifetime  leaving  issue,  corresponding  with  the 
form  for  personal  estate,  supra,  p.  42,  note,  but  postponing  the 
vesting  as  to  children  surviving  the  testator  to  the  age  of  twenty- 
five.    See  the  remarks  in  that  note  as  to  trusts  of  this  nature :~ 

"  In  trust  for  such  children  or  child  of  mine  (including  ^^^  *^f  real  and 

,  ^    personal  estate 

any  child  or  children  dying  in  my  lifetime  leaving  issue  for  testator's 
surviving  me)  as,  being  a  son  or  sons,  attain  the  age  of  jng  thwe  m^^' 
twenty-five  years,  or,  if  dying  in  my  lifetime,  attain  the  deceasing  him 
age  of  twenty-one  years,  or  being  a  daughter  or  daughters,  t^^ti^g  of 
attain  the  ace  of  twenty-five  years  or  marry,  or  if  dying  the  shares  of 

r  .,  -  •'o    children  sunriv- 

in  my  lifetmie  attain  the  age   of  twenty-one   years,  or  ing  him  being 
niarry,  their,  his,  or  her  heirs,  executors,  administrators,  P***!^'*®*^  ^  25. 
and  assigns  respectively,  if  more  than  one,  in  equal  shares 

Q  2 
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PBKOKPENT  X.  declare  that  the  said  trustees  or  trustee   for  the  time 

WILL  being  may  out  of  the  rents,  profits,  income,  and  annual 

RBAL  AND  PRR-  producc  01  tho  share  m  my  said  residuary  real  and  personal 

^^^L*!!!"'^  estate  to  which  any  child  of  mine  who  shall  be  under  the 

TRUST  FOB  THK  "^ 

tbstatoe'8  wifr   age  of  twenty-one  years,  and  in  the  case  of  a  daughter 

WITHOUT  I      unmarried,  shall  for  the  time  being  be  entitled  in  expec- 

coHTBBsioK.      taucy  under  the  trusts  hereinbefore  declared,  pay  to  my 

said  wife  during  her  widowhood  any  sum  or  sums  not 

exceeding  in  any  one  -year  the  sum  of  £ ,  for  better 

enabling  her  to  maintain  and  educate  such  child  of  mine 

respectively,   but  without  any  liability  on,  her  part  to 

account  for  the  monies  so  paid  to  her,  or  the  application 

thereof,  so  long  as  she  shall  adequately  maintain  and 

18.  Maintenance  educate  such  respective  child  {k\    And  I  fubther  de- 
clause  a8  to 
children  and        clare  that  (subjoct  to  the  interest  of  my  said  wife  during 

wMie  undCT^     ^^^  widowhood  in  the  said  trust  premises,  and   to  the 
and  as  to  females  provision  lastly  hereinbefore  contained  for  the  mainte- 

nnmamed.  .  . 

nance  during  her  widowhood  of  my  children  who  shall 
be  under  the  age  of  twenty-one  years,  and  in  the  case  of 
daughters  unmarried,  and  so  that  this  present  power  shall 
not  apply  to  any  child  of  mine  as  to  whom  the  said  last- 
mentioned  provision  shall  be  in  force)  the  said  trustees 
or  trustee  for  the  time  being  may  pay  or  apply  the 
whole  or  such  part  as  they,  he,  or  she  shall  think  fit  of  the 
rents,  profits,  income,  and  annual  produce  of  the  share  in 
my  said  real  and  personal  estate  to  which  any  child  or 
grandchild  of  mine  shall  for  the  time  being  be  entitled  in 
expectancy  under  the  trusts  hereinbefore  declared  for  or 


as  tenants  in  common,  so  that  the  share  of  any  child 
dying  in  my  lifetime  leaving  issue  as  aforesaid  shall  vest 
in  his  or  her  heirs,  executors,  administrators,  or  devisees 
respectively,  as  part  of  his  or  her  real  and  personal  estate 
respectively,  in  the  same  manner  as  if  he  or  she  had 
survived  me  and  died  immediately  after  me." 

{k)  As  to  this  clause  see  supra,  p.  86,  note  (9). 
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towards  his  or  her  maintenance  or  education  during  his    PABoiiwnrTx. 
or  her  minority  (which  expression  shall  throughout  this  my  will 

will,  if  the  case  will  admit,  be  taken  to  mean,  m  the  case  ot  r^al  and  pbr- 
a  male,  the  period  during  which  he  shall  be  under  the  age  '^i^gJ^^^^^nlT 
of  twenty-five  years,  and  in  the  case  of  a  female,  the      testator^s 

,  ^  J  WIFE  AND  ISSDK, 

period  during  which  she  shall  be  under  that  age  and  un-       without  a 
married  (Z)),  and  may  either  themselves,  himself,  or  her-      oonvkrsiok. 
self,  so  apply  the  same,  or^may  pay  the  same  for  that  19.  Accumuia- 
purpose  to  the  guardians  or  guardian  or  surviving  parent  **o^  ^^"'*®' 
of  such  child  or  grandchild  without  seeing  to  the  appli- 
cation thereof,  or  may  pay  the  same  allowance  for  main- 
tenance to  such  child  or  grandchild  personally,  if  he  or 
she  shall  have  attained  the  age  of  twenty-one  years ;  And 
SHALL  during  such  suspense  of  absolute  vesting  as  afore- 
said, accumulate  all  the  residue  (if  any)  of  the  same 
rents,  profits,  income,  and    annual  produce  (subject  to 
the   interest   of  my   said  wife  therein)  in  the  way   of 
compound  interest,  by  investing   the   same  and  the  re- 
salting  income  thereof  in  any  such  investments  as  are 
hereinafter  authorised  for  the  benefit  of  the  peraon  or 
persons  who   under  the    trusts   herein    contained  shall 
become  entitled  to  the  property  or  fund  fiom  which  the 
same  respectively  shall  have  proceeded,  and  may  resort  to 
the  accumulations  of  any  preceding  year  or  years,  and 


(2)  The  insertion  of  this  extended  definition  of  the  teiin  **  mino- 
lity,"  where  the  vesting  is  postponed  to  a  later  age  than  twenty 
one,  is  often  nsefiil,  as  it  enables  the  ordinary  clauses  to  be  for  tlxe 
most  part  employed  without  alteration.  As  to  when  a  trust  for 
maintenance  is  confined  to  the  minority  of  the  object,  see  the 
references  in  1  Jarm.  Wills,  3rd  ed.,  p.  370,  note  (Q.  With  regard 
to  the  disposal  of  the  income  of  the  shares  of  the  legatees  in  the 
interval  between  their  attaining  twenty-one  and  acquiiing  vested 
interests,  the  plan  of  extending  the  maintenance  clause  to  that 
period,  so  as  to  give  the  trustees  the  control  as  to  the  allowance  cf 
income,  as  in  this  precedent,  will  usually  be  more  in  accordance 
vith  the  testator's  object  than  that  of  directing  the  whole  income 
of  the  expectant  shares  of  the  legatees  to  be  paid  to  them  after 
attaining  twenty-one,  as  in  the  form  supra,  p.  226,  note. 
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iriLI. 

BisposiHO  or 
real  and  per- 
sonal s8tatb  in 
trust  for  the 
testator's  wive 
and  issue, 
without  a 
trust  for 
oontersion. 

20.  ProYuo 
limiting  the 
trust  for  acca- 
malation  to  a 
period  of  21 
yeaiB  from  the 
testator's  death. 


21.  Adyanoe- 
meat  clause  as 
to  children  and 
gntndchildren. 


apply  the  same  for  or  towards  the  maintenance  or  edu- 
cation of  the  child  or  grandchild  of  mine  for  the  time 
being  presumptively  entitled  thereto  in  the  same  manner 
as  such  accumulations  might  have  been  applied  had  they 
been  income  arising  from  the  original  trust  property  or 
fund  in  the  year  in  which  they  shall  be  so  applied.  Pro- 
vided ALWAYS^  and  I  declare,  that  in  case  at  the  expira- 
tion of  the  period  of  twenty-one  years  from  my  decease 
any  child  or  grandchild  of  mine  shall  not  have  attained 
a  vested  interest  in  the  said  trust  premises  under  the 
trusts  hereinbefore  contained,  the  trust  for  accumulation 
lastly  hereinbefore  contained  shall,  as  to  the  expectant 
share  of  such  child  or  grandchild  in  the  said  trust  premises, 
cease  to  operate,  and  the  whole  of  the  rents,  profits,  in- 
come, and  annual  produce  of  such  share  shall  thence- 
forth and  until  such  child  or  grandchild  shall  attain  a 
vested  interest  be  paid  to  him  or  her  for  his  or  her 
absolute  benefit  (m).  Provided  also,  and  I  hereby 
declare,  that  it  shall  be  lawful  for  the  said  trustees  or 
trustee  for  the  time  being  after  the  death  or  future  mar- 
riage of  my  said  wife,  or  previously  thereto  with  her 
consent  in  writing,  so  far  as  regards  the  execution  of  this 
power  in  favour  of  any  child  of  mine,  and  after  my  death, 
so  far  as  regards  the  execution  <»f  this  power  in  favour  of 
any  grandchild  of  mine,  to  raise  by  sale  or  mortgage  of 
any  part  or  parts  of  my  said  residuary  estate,  real  or 
personal,  or  otherwise,  any  part  or  parts  not  exceeding  in 
the  whole  a  moiety  of  the  value,  to  be  determined  for  that 
purpose  in  such  manner  as  the  said  trustees  or  trustee 


(m)  As  a  trust  for  accumulation  beyond  the  minority  of  the  objects 
and  the  period  of  twenty-one  years  firam  the  testator's  death  would 
be  invalid  under  the  Thellusson  Act  (39  &  40  Geo.  3,  c.  38),  the 
proviso  in  the  text  should  be  inserted  if  there  is  a  possibility  of 
any  of  the  objects  not  having  attained  vested  interests  within 
twenty-one  years  <£rom  his  death ;  but  where  the  trust  is  confined 
to  the  testator's  own  children,  the  state  of  his  DEimily  would  often 
be  such  as  to  render  this  unnecessary. 
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shall  in  their,  his,  or  her  discretion  think  fit,  of  the  then 
expectant  share  of  any  child  or  grandchild  of  mine  in  my 
said  residuary  real  and  personal  estate  under  the  trusts 
aforesaid,  and  to  apply  the  same  for  his  or  her  advance- 
ment or  benefit  as  the  said  trustees  or  trustee  shall  think 
fit,  but  no  purchaser  or  mortgagee  shall  be  concerned  to 
inquire  as  to  the  propriety  of  raising  any  money  for  the 
purpose  of  such  advancement,  or  the  amount  which  ought 
to  be  raised,  or  to  see  to  the  application  thereo£  And  I 
DECLARE  that  if  there  shall  be  no  child  or  grandchild  of 
mine  who  shall  attain  a  vested  interest  in  the  said  trust 
premises  under  the  trusts  hereinbefore  declared,  then, 
subject  and  without  prejudice  to  the  trusts,  powers,  and 
previsions  hereinbefore  declared  and  contained,  the  said 
trustees  or  trustee  for  the  time  being  shall  stand  seised 
and  possessed  of  my  said  residuary  real  and  personal 
estate,  and  the  rents,  profits,  income,  and  annual  produce 
thereof.  In  trust  for  such  of  my  nephews  and  nieces 
(being  children  of  my  own  brothers  and  sisters  {n))  living 
at  the  time  of  such  default  or  failure  of  my  issue  (o),  and 


POEOEDEirT  X. 

WILL 

DISPOSINQ  OF 

BEAL  AND  PER- 

SOITAL  ESTATE  IN 

trust  for  thr- 
isstator's  WIFB 

AND  ISSUB, 
VITHOUT  A 
TRUST  FOR 
G0NTBR8I0N. 

22.  Ultimate 
trust  in  case  of 
failure  of  testa- 
tor's issue  for 
his  nephews  and 
nieces  then 
living,  and  the 
children  of  those 
dead  per  stirpes. 


(n)  It  is  desirable  to  define  the  meaning  of  nephews  and  nieced 
as  is  here  done,  in  order  to  preclude  any  question  as  to  whether 
nephews  and  nieoes  by  marriage,  or  great  nephews  and  great  niecee, 
are  included,  though  the  words  would  not  prim&  facie  have  such 
an  extended  meaning.    See  Hawkins,  Oonstr.  Wills,  p.  85< 

(o)  It  will  be  seen  that  the  ultimate  trust  in  this  precedent 
differs  from  that  in  Precedent  I.,  supra,  p.  47,  in  making  the 
shares  of  the  takers  contingent  on  their  heing  alive  at  the  time  of 
the  fjEulure  of  the  prior  trusts,  other  than  the  trust  for  the  widow, 
the  reason  why  the  trust  is  not  made  contingent  also  on  their 
surviving  the  widow's  interest  being  that  the  latter  is  confined  to 
a  moiety  of  the  property.  In  framing  a  series  of  trusts  the  drafts- 
man is  constantly  instructed  to  make  the  interests  of  the  ulterior 
takers  thus  contingent  on  their  being  alive  at  the  time  when  their 
interests  would  take  effect  in  possession ;  but  although  this  mode 
of  disposition  is  sometimes  convenient  and  proper,  it  will  generally 
be  better  to  suggest  a  departure  from  the  instructions  in  this  re- 
speot  (as  in  the  case  of  the  ordinary  trust  in  settlements  and  wilk 
for  the  children  of  a  tenant  for  lifey  which  gives  them  vested  into- 


As  to  making 
the  interests  of 
remaindermen 
contingent  on 
their  being  alive 
at  the  time  o( 
the  determina- 
tion of  the  prior 
trusts. 
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for  such  children  or  child  then  living  of  any  of  such 
nephews  and  nieces  of  mine  who  may  have  previously 
died,  as  respectively^  being  male,  attain  the  age  of  twenty- 
one  years,  and  being  female  attain  that  age  or  marry  under 
that  age,  their,  his,  or  her  respective  heirs,  executors, 
administrators,  and  assigns,  if  more  than  one,  as  tenants 
in  common  in  equal  shares  per  stirpes,  so  that  my  nephews 
and  nieces  being  objects  of  the  present  trust  may  take  in 
equal  shares,  and  that  the  child  or  children  being  an 
object  or  objects  of  the  present  trust  of  any  deceased 
nephew  or  niece  of  mine  may  take  (in  equal  shares,  if 


rests  on  attaining  twenty-one,  although  they  may  afterwards  die 
before  the  time  of  distribution) ;  or  otherwise  to  give  shares  to 
any  of  the  primary  objects  who  may  have  died  leaving  issue,  or  to 
their  issue  by  substitution.  Moreover,  in  making  the  ulterior 
trusts  thus  contingent  on  survivorship,  care  may  be  necessary  to 
avoid  transgressing  the  rule  against  perpetuities ;  thus,  in  the  case 
of  a  trust  for  A.  for  life,  with  remainder  to  any  wife  he  may  marry 
for  her  life,  an  ulterior  remainder  limited  to  such  of  A.'s  children 
as  shall  be  living  at  the  death  of  the  surviving  parent  would  be  too 
remote,  as  A.  may  marry  a  person  not  bom  at  the  testator's  death 
(Lett  V.  Randall,  3  Sm.  &  G.  83 ;  StuaH  v.  CockereU,  L.  B.  7  Eq. 
363,  5  Gh.  Ap.  713) ;  though  a  remainder  expectant  on  a  life  estate 
to  an  unborn  person  would  of  course  be  valid  if  framed  so  as  ne- 
cessarily to  vest  within  a  life  or  lives  in  being  and  twenty-one 
years,  such  as  a  remainder  to  the  children  of  A.  who  attain  twenty- 
one  (see  1  Jarm.  Wills,  3rd  ed.  p.  264).  The  drafting  of  a  will  in 
which  each  interest  is  to  be  contingent  on  the  objects  being  alive 
at  the  time  of  the  prior  trusts  failing  will  often  be  found  very  trouble- 
some and  embarrassing,  if  the  attempt  is  made  in  each  case  to  express 
in  detail  the  events  in  which  the  trust  is  to  take  effect.  Instead  of 
this,  it  will  often  be  simpler  and  better  to  make  the  trust  con- 
tingent on  the  objects  being  alive  "  at  the  time  of  the  determi- 
nation or  failure  of  all  the  trusts  hereinbefore  declared 
concerning  the  said  trust  premises,'*  or,  "  at  the  time  when 
this  present  trust  shall  take  effect  in  possession ;"  but  this 
form  of  expression  is  not  suited  to  a  case  (such  as  that  in  the  text) 
where  there  is  a  partial  life  interest  or  a  charge  of  annuities,  so  that 
the  remainder  will  not  wholly  fall  into  poesessioii  at  the  same 
time. 
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more  than  one,)  the  share  which  such  nephew  or  niece     nwmDvmx, 
respectively  would  have  taken  if  living.     [Accumudaiion  will 

clause  as  to  shares  under  ultimate  trust  as  at  p,  48,  eupra,  ^l^^^^J^. 

fMdfUia  mutandis!    Provided  always,  and  I  declare,  ^^^^  ^TAn  ih 

-*  ,  TRUST  FOB  THB 

that   the  whole  of  the  net  rents,  profits,  income,  and  tistatob's  wirs 

1  1  •    •  i*  1        /•  •AV1>  I86UB, 

aDnual  produce  arising  from  every  or  any  part  of  my      without  ▲ 
residuary  estate  (real  or  personal)  of  whatever  description,      ^^^ov 

and  whether  of  a  permanent  or  leasehold  or  wastinc:  

character,  shall,  as  well  during  the  first  year  from  my  ^tKl2 

death  as  at  all  times  afterwards,  be  applicable  as  income  ^^~  ^f^ 

imder  the  trusts  of  this  my  will,  no  part  thereof  beine  i>»  i*?  ?<^°*i  „ 

•^       .    '  '^  ,     ^    condition  shall 

in  any  event  liable  to  be  retained  as  corpus  or  capital,  be  enjoyed  in 
[Dower  clause,  supra,  p.  92.]    And  I  dibect  that  during  ^^^  . . 
the  widowhood  of  my  said  wife,  or  after  her  decease  or  for  management 

J  •  J    J      •        xi-         '        '1.       I!  i-»ij  of  real  and  lease- 

second  marriage,  and  durmg  the  minority  of  any  child  or  ^^i^  property 

grandchild  of  mine  who  shall  be  interested   under  the  d^«  ^^^^ 

°  ^  widowhood  of 

trusts  hereinbefore  contained,  the  said  trustees  or  trustee  testator's  wife 
shall  retain  possession  or  receive  the  rents  and  profits  of  ties  of  his  chil- 
my  said  residuary  i^eal  and  leasehold  property,  and  pay  all  ^^^  *^™"^" 
outgoings  and  expenses  which  may  be  payable,  or  which 
they,  he,  or  she  may  think  fit  to  pay  in  respect  thereof, 
and  may  let  and  manage  and  superintend  the  manage- 
ment of  and  cultivate  the  same  premises,  and  may  cut 
timber  and  trees  if  falling  into  decay,  or  if  requisite  with 
a  view  to  the  growth  or  preservation  of  other  trees  (but 
not  otherwise),  and  erect,  pull  down,  and  repair  houses 
and  other  buildings  and  erections,  and  drain  or  otherwise 
improve  all  or  any  of  the  said  premises,  and  insure  houses, 
buildings,  and  other  property  against  loss  or  damage  by 
fire,  and  may  make  out  of  the  income  or  capital  of  my 
residuary  real  or  personal  estate  any  outlay  which  such 
trustees  or  trustee  may  consider  proper  for  any  of  the 
purposes  aforesaid,  or  otherwise  for  the  benefit  or  in 
respect  of  my  said  real  or  leasehold  estate,  and  may 
make  allowances  to  and  arrangements  with  tenants  and 
others,  and  accept  surrenders  of  leases  or  tenancies,  and 
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generally  may  (except  so  far  as  otherwise  expressly  pro- 
vided by  this  my  will)  deal  with  the  said  real  and  lease- 
hold estate  and  premises  as  such  trustees  or  trustee  might 
do  if  they,  he,  or  she  were  absolute  (and  not  merely 
fiduciary)  owners  or  owner  thereof,  without  being  answer- 
able for  any  loss  occasioned  thereby,  and  for  any  of  the 
purposes  aforesaid  may  employ  such  agent  or  agents 
at   such   salary  or   remuneration   as   may  be   thought 

■ 

proper  (p).  And  I  further  empower  the  said  trustees 
or  trustee  during  the  widowhood  of  my  said  wife,  or  after 
her  decease  or  second  maiTiage,  and  during  the  minority 
of  any  child  or  grandchild  of  mine  who  shall  be  interested 
under  the  trusts  aforesaid,  to  demise  aU  or  any  part  or 
parts  of  my  said  residuary  real  and  leasehold  property 
for  the  purpose  of  occupation,  building,  repairing,  or  im- 
proTing,  or  any  purpose  whatsoever  (as  to  copyholds  the 
proper  license  being  first  obtained)  for  such  terms  of  years, 
absolute  or  determinable,  at  such  rents  (uniform  or  vari- 
able, but  being  in  every  case  the  best  rents  that  can, 
imder  the  circumstances,  be  obtained  without  taking  any 
fine  or  premium,  but  nevertheless,  in  any  case  in  which  a 
lease  is  granted  upon  the  surrender  of  a  former  lease,  with 
liberty  to  take  into  account  the  value  of  the  surrendered 
lease  in  fixing  the  terms  of  the  new  lease)  and  generally 
upon  and  subject  to  such  conditions  or  stipulations  and  in 
such  manner  as  the  said  trustees  or  trustee  shall  think  fit, 
with  power  to  enter  into  and  to  vary  or  rescind  any  con- 
tract for  any  such  lease,  and  to  apportion  any  rents 
reserved  or  agreed  to  be  reserved  by  or  in  any  lease  or 
agreement  for  a  lease  {q).  Akd  I  declare,  that  it  shall  be 


{p)  Compare  the  power  of  management,  supra,  p.  64,  note,  which 
it  will  be  seen  is  less  full  than  that  in  the  text. 

{q)  See  other  forms  of  leasing  powers,  supra,  p.  52  and  p.  63, 
note.  If  the  circumstances  of  the  property  are  likely  to  require  it, 
full  powers  should  be  inserted  of  granting  building  and  mining 
leases.    See  pp.  90—92. 
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lawful  for  the  said  C.  B.,  K  F.,  and  Q.  H.,  or  the  survivors 
or  survivor  of  them,  or  the  heirs,  executors,  or  adminis- 
trators of  such  survivor,  or  the  trustees  or  trustee  for  the 
time  being  of  this  my  will,  at  any  time  or  times  during 
the  widowhood  of  my  said  wife,  or  after  her  decease  or 
second  marriage,  and  during  the  minority  of  any  child  or 
grandchild  of  mine  who  shall  be  interested  under  the 
trusts  aforesaid,  to  sell  all  or  any  part  or  parts  of  my  said 
residuary  real  and  personal  estate  hereinbefore  devised 
and  bequeathed  to  them  in  trust   as  aforesaid,  either 
together  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  and  upon  such  terms  and  conditions  and 
m  such  manner  in  all  respects  as  they,  he,  or  she  shall 
think  fit,  or  to  exchange  all  or  any  part  or  parts  of  my  real 
or  leasehold  property  for  any  other  real  or  leasehold  pro- 
perty, such  leaseholds  having  not  less  than  sixty  years  un- 
expired, with  power  to  buy  in  or    rescind  or   vary  any 
contract  for  sale  or  exchange  or  of  any  other  description, 
and  to  resell  without  being  responsible  for  loss,  and  to  give 
or  receive  money  for  equality  of  exchange,  and  for  the 
purposes  aforesaid  or  any  of  them,  to  execute  and  do  all 
such  assurances  and  things  as  they,  he,  or  she  may  think 
fit  (r).    Provided  always,  and  I  declare,  that  no  lease  or 
sale  or  exchange  of  any  part  of  my  said  real  or  leasehold 
property  shall  at  any  time  be  made  under  the  power  here- 
inbefore contained  without  the  consent  in  writing  of  my 
said  wife  during  her  widowhood,  and  of  the  other  person 
or  persons  of  full  age  (if  any)  who  shall  for  the  time  being 
be  entitled  to  or  interested  in  the  same  property,  whether 
absolutely  or  contingently,  under  the  trusts  hereinbefore 
declared.    And  I  declare,  that  the  said  trustees   or 
trustee  shall  stand  possessed  of  the  monies  arising  from 
any  and  every  such  sale  (whether  of  real  or  personal  pro- 

(r)  In  the  case  of  a  mineral  property  power  should  be  given  to 
aell  the  Borface  and  minerals  separately*     See  supra,  p.  81. 


PRBOIDlirT  z. 

whl 
disfobino  of 

SXAIi  AlID  PBR- 
BONAL  ISTAn  IH 
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AND  I88UB, 
WiTHOaT  A 
TBUST  FOB 
OOHTBBSION. 


27.  Proyiflo  as 
to  ooQsentB  to 
leases  and  sales 
or  exchanges. 


28.  Net  proceed! 
of  sale  or  pro- 
perty received  in 
exchange  to  be 
held  on  same 
trusts  as  pro* 
perty  sold  or 
exchanged. 
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29.  General 
power  of  invest- 
ment. 


perty)  or  received  for  equality  of  exchange,  after  payment 
of  the  expenses  of  such  sale  or  exchange,  and  the  stocks, 
funds,  and  securities  representing  the  same,  and  of  any 
hereditaments  taken  on  any  such  exchange  as  aforesaid, 
upon  the  like  trusts  and  with  and  subject  to  the  like 
powers,  provisoes,  and  declarations  (so  far  as  the  same  may 
be  applicable,  having  regard  to  the  nature  of  the  property) 
as  are  hereinbefore  declared  and  contained  concerning  the 
pro})erty  sold  or  exchanged,  and  so  that  the  monies  arising 
from  the  sale  or  received  for  equality  of  exchange  of  my 
real  estate,  or  any  part  thereof,  and  all  investments  of  such 
monies  shall,  for  the  purpose  of  transmission  as  well  as  for 
all  other  purposes,  be  deemed  personal  estate  (s).  And  I 
DECLABE,  that  all  monies  arising  from  any  such  sale  as 
aforesaid  or  forming  part  of  my  estate,  or  otherwise  coming 


Statutory  power 
of  sale  and 
exchange. 


(a)  The  following  is  a  short  form  of  power  of  sale  and  exchange 
intended  to  operate  with  the  aid  of  Lord  Oranworth's  Act,  23  &  24 
Vict.  c.  146,  Part  I.,  but  extending  the  statutory  powers  as  to 
interim  investments  of  the  sale  monies.  The  form  is  adapted  to 
the  precedent  in  the  text,  but  is  necessarily  confined  to  the  real 
and  leasehold  property : — 

"  And  I  FURTHER  DECLARE,  that  the  said  C.  B.,  E.  F., 
and  Q.  H.  and  the  survivors  and  survivor  of  them,  and  the 
heirs,  executors,  or  administrators  of  such  survivor,  or  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  shall^ 
during  the  widowhood  of  my  said  wife  and  after  her 
decease  or  second  marriage,  and  during  the  minority  of 
any  person  who,  if  of  full  age,  would  by  virtue  of  this  my 
will  be  entitled  to  the  possession  or  the  receipt  of  the 
rents  and  profits  of  my  freehold,  copyhold,  or  leasehold 
hereditaments,  or  any  undivided  share  thereof  respectively, 
have  a  power  of  sale  and  exchange  over  all  or  any  of  the 
same  hereditaments,  and  that  interim  investments  of  the 
monies  received  upon  any  sale  or  for  equality  of  exchange 
may  be  made  in  any  such  mode  as  hereinafter  authorised.'* 

It  will  be  observed  that  the  above  power  of  sale,  and  the 
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to  the  hands  of  the  said  trustees  or  trustee  under  any  of    pmoidmt  x. 
the  trusts  or  provisions  of  this  my  will  and  requiring  invest-  will 

ment,  naay  be  invested  by  the  said  trustees  or  trustee  at    bkal^ndmb- 
their,  his,  or  her  discretion  in  or  upon,  &c.  {investment  ^^^  mtatr  im 

ir        '  L  TRUST  FOR  THB 

powers,  see  supra,  p.  34,  cmd  7ioie\,  and  that  any  such  MdiATOR's  wifh 
stocks^  funds,  or  securities  may  be  varied  or  transposed  by       without  a 
the  said  trustees  or  trustee  into  or  for  others  of  any  nature      cohybrsion. 

hereinbefore  authorised  at  discretion.    Provided  always  r7~r       ~     ' 

80.  Power  to 

and  I  declare,  that  notwithstanding  anything  hereinbefore  appropriate 
contained,  it  shall  be  lawful  for  the  said  trustees  or  tiiistee  estate  in  satis- 
for  the  time  being  of  this  my  will,  at  any  time  or  times,  ^^sMuI"*^' 
with  the  consent  in  writing  of  my  said  wife  during  her 
widowhood,  and  of  the  majority  in  number  of  such  of  my 
children  and  grandchildren  for  the  time  being  entitled  to 
or  interested  in  possession  or  expectancy  in  my  residuary 
estate  as  aforesaid  as  shall  at  the  time  be  of  full  age, 
specificaUy  to  allot  or  appropriate  any  part  or  parts  of  my 
estate  (real  or  personal)  in  the  actual  condition  or  state  of 
investment  thereof  for  the  time  being  in  or  towards  satis- 
faction of  the  share  or  shares  of  any  of  my  said  children 
or  grandchildren  in  my  said  residuary  real  or  personal 
estate,  and  to  determine  or  assume  in  such  manner  and 
upon  such  grounds  as  such  trustees  or  trustee  shall  in 
their,  his,  or  her  absolute  discretion  think  fit,  the  value  for 
the  purpose  of  such  appropriation  or  allotment  of  every  or 
any  part  or  parts  of  my  said  real  and  personal  estate,  and 
every  or  any  such  appropriation  and  allotment  shall  take 
effect  from  such  time  or  times,  and  be  made  for  or  in 
respect  of  such  sum  and  in  other  respects  in  such  manner 


poweis  of  leasing  and  sale  in  the  text,  are  exercisable  during  the 
minority  of  any  of  the  objects  over  the  entirety  of  the  property 
withont  the  concurrence  of  the  adult  objects.  That  such  a  power 
18  valid,  see  ante,  Vol.  iii.,  Settlements,  p.  576,  1204,  note;  but  it 
is  sometinies  provided  that  the  concuirence  of  the  adult  children 
shall  be  necessary  to  a  lease  or  sale  of  the  entirety.  See  the  Prece- 
dents of  Wills  in  Strict  Settlement,  infra. 
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PEWJBDKRT  X.  as  the  said  trustees  or  trustee  shall  think  reasonable  and 

WILL  proper.    And  I  declare^  that  any  such  appropriation  and 

rbal^2hd*pbb-  allotment  may  be  made  upon  the  terms  of  such  sum  or 

80NAL  BSTATR  iH  gums  of  mouev  as  the  said  trustees  or  trustee  may  think 

TRUST  FOR  THE  -^  ^     "* 

testator's  wife  fit  being  by  or  on  the  part  of  any  of  the  persons  interested 
WITHOUT  L  under  this  my  will  paid  for  or  by  way  of  equality.  And  I 
TOimBRsioN      FURTHER  DECLARE,  that  upon  every  or  any  such  appro- 

priation  or  allotment  as  aforesaid  the  said  trustees  or 

81,  Power  to  .        i     .      -i  .  -■         i  •  • 

allot  sum  for  tiiistee  may  in  their,  his,  or  her  discretion  apportion  any 

*^^   *^'  then  existing  charges  on  my  estate,  or  any  part  thereof, 

82.  Power  to  ^xA  Create  any  charge  by  way  of  indemnity  or  exonera- 
charges  and  tion,  or  for  effecting  such  equality  as  aforesaid,  and  may 
rents,    c.  apportion  the  rents  payable  under  any  lease  or  leases,  and 

generally  may  execute  and  do  all  such  assurances  and 
things  as  they,  he,  or  she  shall  consider  expedient  or 
proper  for  giving  full  effect  to  such  appropriation  or  allot- 
ment, and  that  every  such  appropriation  or  allotment 
shall,  subject  to  such  consent  or  consents  as  hereinbefore 
prescribed  being  obtained  thereto,  be  absolutely  binding 

83.  Declaration  upon  all  persons  interested  under  this  my  wilL  And  I 
perty^Bpecificaliy  DECLARE,  that  any  property  so  appropriated  or  allotted, 
appropriated.       m^j  ^jjg  proceeds  thereof  if  sold,  and  any  sum  allotted  for 

equality  as  aforesaid,  and  the  investments  representing  the 
same  respectively,  shall,  until  some  person  or  persons  shall 
become  absolutely  entitled  thereto  in  possession  under  the 
trusts  of  this  my  will,  be  and  remain  subject  (according  to 
the  nature  thereof  and  so  far  as  circumstances  may 
require  or  admit)  to  the  powers  and  tiiists  for  manage- 
ment, leasing,  sale,  exchange,  and  investment,  and  varying 
investments,  and  other  incidental  or  subsidiary  powers  and 
provisions  hereinbefore  contained,  in  the  same  manner  as 
if  such  appropriation  or  allotment  had  not  taken  place, 
and  subject  thereto,  such  property  shall  be  held  upon 
the  like  trusts  and  with  and  subject  to  the  like 
powers,  provisoes,  and  declarations  as  the  share  in  or 
towards  satisfaction  whereof  the  same  shall  have  been 
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PRSCSDINT  X. 


appropriated  or  allotted  (t).  [Power  to  trustees  to  determine 
questwas,  supra,  p,  54.     Clause  as  to  appointment  of         will 
and  vndemnity  to  trustees,  p.  55.    Declaration  as  to    j^^I^^r- 


devol/iUion  of  trustees^  powers,  p,  56.    Devise  of  trust  sonal  kstatb  in 

,  \,  ,  ,  TRUST  FOR  THB 

ttTia  Tnortgage  esta;tes,  p.  58.    Appomtment  of  executors  testator's  mn 
and  guardicms,  p.  61.]    In  Witness,  &c. 


AND  IS8UB, 

WITHOUT  A 

trust  FOR 

OONTRRSION. 


XL 


WILL  ofBEAL  and  pebsonal  estate.    Bequest  to  testator^ s 
WIFE  of  a/n  annuity  beducible  on  second  ma/rriage 


PRECEDBRT  XL 


PROPKRTT 

8PBCIFI0ALLT 

AKOVQ  HIS 

CHILDREN. 


WILL 

charged  on  fbeehold  omd  leasehold  property,  t^^tor's^rbal 
Specific  devise  (subject  to  equal  contribution  to  the  ^^  leasehold 
amiuity)  of  certain  fbeeholds  and  leaseholds  to 
each  of  the  testatoi^'s  sons  absolutely,  and  of  other 
freeholds  a/nd  leaseholds  to  trustees  in  trust 
for  eaxh  of  the  testator's  daughters  for  life,  with 
remainder  in  trust  for  her  issue  as  she  may  ap- 
point, a/nd  in  default  for  her  childben  at  tweniy- 
one,  &c,f  so  as  to  exclude  daughters  mabbting 
under  a^/e  without  consent.  Power  to  ea/ih 
DAUGHTER  to  appoint  a  life  estate  to  a  surviving 
husband.  Provision  on  failube  of  trusts  of 
da/iighters^  properties  for  accbueb  to  testator's 
OTHER  childben.  Provision  for  payment  of  money 
by  some  of  the  children  to  others  for  equality. 
^noBiT  provisions  fcyi'  management  a/nd  leasing,  and 
maintenance  and  advancement,  a/nd  sale,  as  to 
the  properties  specifically  devised  in  trust  for  the 


(0  Compare  the  form  of  power  to  appropriate  specific  property 
in  aatisfactioii  of  shares  of  residue  adapted  to  a  will  containing  a 
trust  for  conversion,  supra,  p.  154,  note. 


i 


APPORTIONINO 

testator's  RBAL 

AHD  LEASEHOLD 
PROPERTY 
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PBECEDBHT  XI.  daughUr8.    Devise  and  bequest  of  residuary  real 

WILL  and  PERSONAL  estate  to  trustees  in  trust  for  conver- 

sion and  payment  of  debts,  &c,,  including  mort- 
gage debts,  and  subject  thereto  for  all  the  testator's 

spEciFioALLT  CHILDREN  equally.     Appointment  of  two  sons  exe- 

AMONO  HIS  •.  .   .  ^    , 

CHILDREN.  CUTORS    and  trustees  vnth  substitution  of  two 

"  OTHER  sons  in  case  of  thei/r  death,  cfec. 

1.  Bequest  of  J,  A.  B.  of,  &c.  [supra,  p,  261.    I  BEQUEATH  IBeouest 

aimidty  to  tes-  /••  o  *-      ■'- 

tator'8  wife  re-     offurmture,  &c,,  and  pecunia/ry  legacy  to  «ri/e].  I  also 
nuuTi4^  *^^^    BEQUEATH  to  my  said  wife  during  her  widowhood  an  an- 
nuity of  £ commencing  from  my  death,  and  in  the 

event  of  her  marrying  again,  then  during  the  remainder 
of  her  life  an  annuity  of  £ ,  such  last  mentioned  an- 
nuity to  be  for  her  separate  use  independently  of  her 
husband,  without  power  of  anticipation,  and  her  receipt 
alone  to  be  a  discharge  for  the  same,  and  the  said  respec- 
tive annuities  to  be  payable  quarterly  on  the  four  usual 
quarter  days,  with  an  apportionment  thereof  respectively 
if  necessary  at  the  commencement  and  termination  there- 

2.  Charged  on      of  (a).     And  I  DECLARE  that  the  said  respective  annuities 
leasehold  pro-      hereinbefore  bequeathed  to  my  said  wife  shall  be  charged 
devSedto hte ^^  ^P^^  ^^^  issuing  and  payable  out  of  all  my  freehold  and 
chUdren.  leasehold  property  hereinafter  specifically  devised  and  be- 
queathed unto  or  in  trust  for  my  four  sons,  and  my  two 
daughters  and  their  respective  issue  as  hereinafter  men- 
tioned, and  shall  be  charged  on  the  same  freehold  and 
leasehold  property  exclusively,  and  in  exoneration  of  my 

3.  —with  powers  general  personal  estate  therefrom.    And  I  empower  my 

of  distress  and  .  i       • /.  n     i 

entry.  said  Wife  to  recover  payment  of  the  said  respective  an- 

nuities when  in  arrear  by  distress  and  entry  upon  and 
perception  of  the  rents  and  profits  of  the  freehold  and 
leasehold  property  so  charged  therewith,  or  any  part  or 


(a)  See  a  fuller  form  of  a  bequest  of  such  an  annuity,  supra, 
p.  103,  note  {d). 
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parts  thereof  (6).    Provided  always,  and  I  declare  that    prmedent  xi. 
as  between  my  said  sons  and  my  said  daughters  or  their  will 

issue  respectively  and  the  person  or  persons  who  shall  be-  testato"s^rkal 
come  entitled  from  time  to  time  to  the  respective  freehold    ^"^  leasbhold 

PROPKRTT 

and  leasehold   properties    hereinafter  devised  and    be-     spbcificallt 
queathed  unto  or  in  trust  for  them  respectively  as  afore-       ohildrbn! 
said,  the  said  respective  annuities  of  my  said  wife  shall 'be  4  Proviso  that 
borne  and  paid  by  my  said  apns,  and  my  daughters  or  ^^^  annuity 
their  respective  issue,  or  the  person  or  persons  becoming  the  children  in 
entitled  as  last  aforesaid,  in  equal  shares  and  proportions,  J|^^  P^por- 
80  that  one  equal  sixth  part  of  the  said  respective  an- 
nuities shall  be  borne  and  paid  by  each  of  my  said  sons 
and  daughters,  or  the  issue  of  my  said  daughters,  or  the 
person  or  persons  for  the  time  being  entitled  to  the  free- 
hold and  leasehold  properties  hereinafter  devised  and  be- 
queathed unto  or  in  trust  for  him,  her,  or  them.     But  5.  —but  not  so 
THIS  DECLARATION  shall  not  restrict  or  afifect  the  right  of  Jhe*wife*8"right8. 
my  said  wife  to  recover  payment  of  the  said  respective 
annuities  out  of  the  said  properties  or  any  of  them  in  any 
manner  she  may  think  fit.     And  subject  and  charged  as  6.  Specific 
aforesaid  I  devise  and  bequeath  my  freehold  messuages  or  bequ^^f 
tenements  situate,  &c.,  and  my  leasehold  messuage  or  tene-  ^^^^^  ^^h\d^^ 
ment  situate,  &c.,  with  the  rights,  members,  and  appur-  property  to  each 

soil  Absolutelv 

tenances  thereof  respectively,  unto  and  to  the  use  of  my  son, 
D.  B.,  his  heirs,  executors,  administrators,  and  assigns  ab- 
solutely [avmilar  devises  to  the  other  three  sons'].    And  I  7.  Declaration 
DECLARE  that  in  case  any  of  my  said  four  sons  shall  die  in  g^*  dyinHn 
my  lifetime,  leaving  any  children  or  child  who  shall  be  tost^itor's  hfe- 

^  •'^  '  o         ./  ^  ^  tjtne  leaving 

living  at  my  decease,  then  and  in  such  case  the  devise  and  is-ue  shall  take 
bequest  hereinbefore  contained  q{  the  said  freehold  and  ha-i  survived 
leasehold  hereditaments  and  premises  in  his  favour  shall  ^^"^ 
operate  and  take  effect  in  the  same  manner  as  if  he  had 
survived  me  and  died  immediately  after  me  (c).     And 

[h)  See  a  fuller  form  of  powers  of  distress  and  entry  for  the  re- 
ooTery  of  annuities,  supra,  pp.  125,  126. 
(c)  See  supra,  p.  42,  note.     In  this  precedent  it  is  assumed  that 

VOL.  IV.  B 
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WILL 
APFOBTIOiriKa 

testator's  RBAL 

and  leasehold 

property 

SPECIFICALLY 
AMOHQ  HIS 
OHILDREE. 

8.  Specific  devise 
and  bequest  of 
other  freeholds 
and  leaseholds  to 
trustees  in  trust 
for  one  of  the 
testator's  daugh- 
ters  for  life ; 


9.  — and  after 
her  death  in 
trust  for  her 
issue  as  she  may 
appoint. 


10.  — and  in 
default  of  ap- 
pointment, in 
trust  for  her 
children  at  21, 
&c.,  equally,  so 
as  to  exclude  a 
daughter  mar*> 


SUBJECT  and  charged  as  aforesaid  I  devise  and  bequeath 
my  freehold  messuages  or  tenements  situate,  &c.,  and  my 
leasehold  messuage  or  tenement  situate,  &c.,  unto  and  to 
the  use  of  my  said  sons,  D.  B.  and  E.  B.,  their  heirs,  exe- 
cutors, and  administrators  respectively  upon  trust  {d)  to 
pay  all  the  net  *rents,  profits^  and  annual  produce  of  the 
said  last  mentioned  freehold  and  leasehold  hereditaments 
and  premises  (the  whole  of  the  rents  and  profits  of  the 
said  leasehold  premises  being  treated  as  income,  and  no 
part  thereof  as  liable  to  be  capitalised  (e))  to  my  daughter 
BL  B.  during  her  life  for  her  separate  use  independently 
of  any  husband  she  may  marry,  and  so  that  during  cover- 
ture she  shall  not  have  power  to  dispose  of  the  same  by 
anticipation.  And  from  and  after  the  death  of  my 
said  daughter  H.  B.  the  said  trustees  or  trustee  shall 
stand  seized  and  possessed  of  the  same  freehold  and  lease- 
hold premises  in  trust  for  all  or  any  to  the  exclusion  of 
the  others  or  other  of  the  children  or  remoter  issue  of  her 
the  said  H.  B.  for  such  estate  or  estates^  interest  or  inte- 
rests, if  more  than  one  in  such  shares,  with  such  provi- 
sions for  their  respective  advancement,  either  in  the  life- 
time of  the  said  H.  B.  or  after  her  decease,  and  main- 
tenance and  education,  and  in  such  manner  in  all  respects 
as  the  said  H.  B.,  whether  covert  or  sole,  shall  by  any  deed 
or  deeds,  with  or  without  power  of  revocation  and  new  ap- 
pointment, or  by  will  or  codicil  appoint.  And  IN  DEFAULT 
of  any  such  appointment,  and  so  far  as  no  such  appointment 
shall  extend,  in  trust  for  all  or  any  the  children  or  child  of 
the  said  H.  B.  who,  being  a  son  or  sons,  shall  attain  the 
age  of  twenty-^one  years,  or  being  a  daughter  or  daughters 


all  the  children  are  of  age ;  otherwise  it  might  be  proper  to  ineert 
a  gift  over  on  the  death  of  any  of  the  sons  under  21  and  withoat 
issue,  together  with  the  appropriate  minority,  &c.,  clauses.  See 
the  next  Precedent. 

{d)  It  might  he  better  to  settle  the  daughter'  property  by  the 
machinery  of  a  trust  for  sale ;  see  supra,  p.  216,  note. 

(e)  See  the  references,  supra,  p.  7,  note. 
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Bhall   attain  that  Bge  without   having  previously  mar-  prbctii^ht  xi. 

ried  (/),  or  shall  marry  under  that  age  with  the  consent  will 

of  her  or  their  parents,  or  surviving  parent,  or  guardian  ^bstator's  real 

or  imardians,  their  his  or  her  heirs,  executors,  adminis-  ^^Z^^^^^^^^^ 

O                           »                                                                           '                                  '  PROPERTY 

trators,   and  assigns  respectively,  if  more   than  one  in  bpkcificallt 

.                                        _^  AMONQ  HIS 

equal  shares  as  tenants  m  common.     rfioviDED  ALWAYS  ohilprbw. 


that  no  child  of  the  said  H.  B.,  who  or  whose  issue  shall  rying  under  age 
take  any  share  or  interest  of  or  in  the  said  trust  premises  ^**  ^"  conaen  . 

•^  .  .  '^  .         10.  Hotchpot 

under  any  appointment  in  pursuance  of  the  power  herein-  clause, 
before  contained,  shall,  in  default  of  appointment  to  the 
contrary,  have  or  be  entitled  to  any  share  of  the  unap- 
pointed  part  thereof  without  bringing  the  share  or  shares 
or  interest  appointed  to  him  or  her,  or  to  his  or  her  issue, 
into  hotchpot,  and  accounting  for  the  same  accordingly, 
and  any  question  of  value  which  may  require  to  be  deter- 
mined for  this  purpose  shall  be  determined  in  such  man- 
ner as  the  said  trustees  or  trustee  shall  think  fit,  and  such 
valuation  shall  be  conclusive.    And  subject  and  charged  ii.  Specific 
as  aforesaid  I  devise  and  bequeath  my  freehold  messuages  bequ<»*of  other 
and  tenements  situate,  &c.,  and  my  leasehold  messuages  ("^^^^k^f^^^^^jie 
and  tenements  situate,  &c.,  unto  and  to  the  use  of  my  trustees  upon 
said  sons  D.  B.  and  E.  B.,  their  heirs,  executors,  and  ad-  for  another 
ministrators  respectively,  upon  the  like  trusts  and  with  ^^^  fssue.*^ 
and  subject  to  the  like  powers,  provisoes  and  declarations 
for  the  benefit  of  my  daughter  J.  B.  and  her  issue,  as  are 
hereinbefore  declared  and  contained  concerning  my  said 
freehold  messuages  or  tenements  situate,  &c.,  and  my  said 
leasehold   messuage   or  tenement  situate,   &c.,   for   the 
benefit  of  my  said  daughter  H.  B.  and  her  issue.    Pro-  12.  Povecr  to 

i-rii  1  •       1111       1       ^ir       ®*^^  daughter 

VTOED  ALVAYS,  and  I  declare  that  it  shall  be  lawful  for  to  appoint  a  Ufe 
each  of  my  said  daughters  by  deed  executed  prior  to  and  iuli^\Ting 
in  contemplation  of  marriage,  or  by  will  or  codicil  to  husbami. 
appoint  unto  or  for  the  benefit  of  any  husband  who  may 


(/)  It  will  be  observed  that  this  form  of  trust  excludes  a  daughter 
inairyiiig  under  age  without  consent  from  a  share.  See  supra, 
p.  72,  note  (e). 
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1 3.  Proviso  for 
accruer  to  other 
children  in  case 
of  the  trosts  of 
either  of  the 
daughters'  pro- 
perty failing. 


survive  her  aa  interest  for  the  term  of  his  life  or  any  less 
interest  in  the  whole  or  any  part  of  the  freehold  and  lease- 
hold hereditaments  and  premises  hereinbefore  devised  and 
bequeathed  in  trust  for  such  daughter  during  her  life, 
subject  to  any  conditions  or  restrictions  she  may  think  fit, 
and  that  in  the  event  of  any  such  appointment  being 
made  the  interest  so  appointed  unto  or  for  the  benefit  of 
such  surviving  husband  shall  take  effect  in  precedence  of 
and  priority  over  the  trusts  and  provisions  hereinbefore 
declared  and  contained  concerning  the  share  of  such 
daughter,  to  take  effect  after  her  death  (gr).  Provided 
ALWAYS,  and  I  declare,  that  if  either  of  my  said  daughters 
shall  die  without  leaving  or  having  had  any  child  who 
shall  attain  a  vested  interest  under  the  trusts  hereinbefore 
declared  in  the  said  freehold  and  leasehold  hereditaments 
and  premises  hereinbefore  devised  and  bequeathed  in 
trust  for  such  daughter  and  her  issue,  then  and  in  such 
case  the  same  freehold  and  leasehold  premises  shall  from 
and  after  the  decease  of  such  daughter  or  such  default  or 
failure  of  her  children,  whichever  shall  last  happen,  and 
subject  to  the  said  respective  annuities  of  my  said  wife 
and  to  the  powers  hereinbefore  and  hereinafter  contained, 
and  to  any  and  every  exercise  of  such  powers  (h),  be  held 
in  trust  for  such  of  my  said  six  children  (other  than  such 
daughter)  as  shall  be  living  at  my  decease  or  shall  have 
died  in  my  lifetime  leaving  any  child  or  children  who 
shall  be  living  at  my  decease,  their  heirs,  executors,  ad- 
ministratoi's,  and  assigns  respectively  as  tenants  in  common 
in  equal  shares,  so  that  this  present  trust  shall,  in  the  case 
of  any  child  of  mine  who  shall  have  died  in  my  lifetime 


{g)  Compare  the  form  of  a  similar  power  applicable  to  personalty, 
supra,  p.  142. 

(h)  These  words,  of  course,  have  reference  to  the  previous  powers 
of  appointment  in  favour  of  the  daughters'  issue  and  a  surviving 
husband,  and  the  subsequent  powers  of  maintenance  and  advance- 
ment. 
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leaving  issue  as  aforesaid,  operate  and  take  effect  in  the    prwjidbht  xi. 
same  manner  as  if  he  or  she  had  survived  me  and  died  will 

appokti0hi77o 

trstator's  real 

asd  leasehold 

property 


immediately  after  me.     Provided  always,  and  I  hereby 

declare,  that  for  the  purpose  of  equalising  the  values  of 

the  respective  properties   hereinbefore   devised   and  be-     specifioallt 

queathed  unto  or  in  trust  for  my  said  sons  and  my  said       ohildrrn. 

daughters  and  their  issue  respectively,  the  said  freehold  14  proyiso 

and  leasehold  hereditaments  and  premises   hereinbefore  charging  the 

,    *  ,       property  devised 

devised  and  bequeathed  to  my  said  son  D.  B.  as  aforesaid  to  some  of  the 
shall  (whether  such  devise  and  bequest  thereof  shall  take  the  payment  of 
efiFect  or  fail)  be  subject  to  and  charsred  with  the  payment  ^o'^fiy^^^' 

/J  o  r  J  equality. 

to  the  said  trustees  or  trustee  of  the  sum  of  £ ,  and 

that  the  said  freehold  and  leasehold  hereditaments  and 
premises  hereinbefore  devised  and  bequeathed  in  trust  for 
my  said  daughter  H.  R  and  her  issue  as  aforesaid  shall 
(whether  such  trusts  thereof  shall  take  effect  or  fail)  be 
subject  to  and  charged  with  the  payment  to  the   said 

trustees  or  trustee  of  the  sum  of  £ ,  and  I  declare, 

that  the  said  respective  sums  of  £ and  £ shall 

be  raisable  immediately  after  my  decease,  together  with 

interest  thereon  respectively  at  the  rate  of  £ per 

cent,  per  annum  from  that  time  until  payment ;  And  I  15.  Power  to 

EMPOWER  the  said  trustees  or  trustee  to  raise  the  same  raUe  Uie  same. 

respective  sums  and  interest  or  either  of  them  or  any  part 

thereof  respectively,  if  deemed  necessary  or  expedient,  by 

mortgage  of  or  charge  upon  all  or  any  part  or  parts  of  the 

said  freehold  and  leasehold  hereditaments  and  premises 

hereinbefore  charged  with  the  payment  thereof  respectively, 

(but  80  that  no  person  advancing  money  on  any  mortgage  or 

charge  purporting  to  be  made  under  this  present  power 

shall  be  concerned  to  see  that  such  money  is  wanted,  or 

that  no  more  than  is  wanted  is  raised)  and  to  secure  the 

repayment   of  any  moneys   so   raised   as  aforesaid  with 

interest  at  such  rate  as  may  be  thought  proper  by  moiii- 

gage  of  the  hereditaments  to  be  charged  therewith,  with 

or  without  a  power  of  sale,  and  with  such  other  powers  and 
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16.  The  monies 
SO  raised  to  be 
held  in  trust  for 
two  of  the  sons. 


17.  Proviso  that 
in  case  the 
devises  to  the 
sons  should  fail 
the  sums  to  be 
paid  to  them  for 
equality  shall 
fall  into  the 
residue. 


1 8.  Power  to 
the  trustees 
d'uring  the 
daughters'  lives 
to  manage  the 
properties  settled 
on  them  : 


19.  — and  to 
grant  leases,  &c 


provisions  and  upon  such  terms  in  all  respects  bb  the  said 
trustees  or  trustee  may  think  fit ;  And  I  declare,  that 
the  said  trustees  or  trustee  shall  stand  possessed  of  the 
said  respective  sums  and  interest  so  charged  for  equality, 

as  to  the  sum  of  £ ,  part  thereof,  with  the  interest 

thereon,  in  trust  for  my  said  son  R  B.,  his  executors^  ad- 
ministrators, and  assigns,  and  as  to  the  sum  of  £ 

further  part  of  the  said  sums  to  be  paid  for  equality  as 
aforesaid,  together  with  the  interest  thereon  in  trust 
for  my  said  son  F.  B.,  his  executors,  administrators, 
and  assigns.  Provided  always,  and  I  declare,  that 
if  either  of  my  said  sons  E.  B.  and  F.  B.  shall  die 
in  my  lifetime  without  leaving  any  child  who  shall  be 
living  at  my  decease,  then  and  in  such  case  the  sum  of 
money  and  interest  hereinbefore  directed  to  be  raised  for 
equality  as  aforesaid  and  to  be  held  in  trust  for  such  son 
shall  become  part  of  my  residuary  personal  estate,  and  be 
subject  to  the  trusts  hereinafter  declared  concerning  the 
same  ;  And  I  direct,  that  during  the  lifetime  of  my  said 
daughters  respectively  the  said  tnistees  or  trustee  shall 
retain  possession  or  receive  the  rents  and  profits  of  the 
freehold  and  leasehold  properties  hereinbefore  devised  and 
bequeathed  in  trust  for  my  said  respective  daughters 
during  their  lives,  and  pay  all  outgoings  and  expenses 
which  may  be  payable  or  which  the  said  trustees  or  trustee 
may  think  fit  to  pay  in  respect  thereof,  and  shall  manage 
the  same  with  the  same  powers  in  that  behalf  as  if  they 
or  he  were  absolutely  entitled  thereto  (i) ;  And  I  em- 
power the  said  trustees  or  trustee  during  the  lifetime  of 
my  said  daughters  respectively  to  demise  all  or  any  part 
or  parts  of  the  freehold  and  leasehold  properties  herein- 
before devised  and  bequeathed  in  trust  for  my  said 
daughters  for   their  respective  lives  for  any  term,  &c. 


(t)  See  the  fiiller  form  of  powers  of  management,  &c,,  in  the 
last  precedent,  p.  233. 


WILLS.  247 

[remaind-er  of  leasing  power,  see  supra,  p,  52],  and  to  pbscemkt  xi. 
accept  surrenders  of  leases  and  tenancies^  and  to  make  will 

allowances  to   and  arrangements  with  tenants ;    And   I  testTtor's^rbal 

FURTHER  DECLARE,  that  the  said  ti-ustees  or  trustee  shall,  ^^  lbasbhold 

.  .  ,  .  PBOPERTT 

during  the  minority  of  any  child  of  either  of  my  said     spkcipicallt 
daughters  who  shall  for  the  time  being  be  entitled  to  or       oHiLDRSfr. 

interested  in  any  part  of  my  real  or  leasehold  property  or  20  Powers  of 

any  share  thereof  under  the  trusts  hereinbefore  contained,  management  and 

leasing  during 

enter  into  and  remain  in  the  possession  or  receipt  of  the  the  minorities 
rents  and  profits  of  the   same  premises   or  such  share  of  the  daugh^re 
thereof,  and  shall  have  the  like  powers  of  mana£:ement  ^^  reference  to 

^  °  the  preceding 

and  leasing  and  accepting  surrenders  of  leases  thereof,  and  powera. 
other  incidental  powera  in  relation  thereto,  as  are  herein- 
before given  to  the  said  trustees  or  trustee  during  the  life- 
time of  my  said  daughters  respectively,  in  relation  to  the 
property  hereinbefore  devised  and  bequeathed  in  trust  for 
them  respectively,  and  that  such  powers  of  leasing  may  in 
the  case  of  such  minor  being  entitled  to  or  interested  in 
an  undivided   share  only  of  such  premises  be  exercised 
over  or  in  relation  to  such  undivided  share  only,  or  the 
entirety  of  the  same  premises  without  the  concurrence  of 
the  other  persons  or  person  entitled  thereto  or  any  of 
them  (k) ;  And  I  declare,  that  the   said  trustees  or  21.  Maintenanon 
trustee  may,  at  their  or  his  discretion,  apply  the  T^hole  or  tZ."^ 
any  part  of  the  rents,  profits,  and  annual  income  to  which  da^gi^tera. 
any  child  of  either  of  my  said  daughters  who  shall  be 
under  the  age  of  twenty-one  years,  and  in  the  case  of  a 
female  a  spinster,  would  for  the  time  being,  if  of  full  age, 
be  absolutely  entitled  in  possession,  under  the  trusts  here- 
inbefore contained,  for  or  towards  the  maintenance,  educa- 
tion, or  benefit  of  such  minor,  either  directly  or  by  paying 
the  same  to  his  or  her  guardian  or  guardians  for  that 
purpose,  without  seeing  to  the  application  thereof ;  And  22.  Accnmnla- 
SHALL  ACCUMULATE  the  surplus  of  such  rents,  profits,  and    *°"  ^  ^^^' 


(Jc)  See  supra,  p.  237,  note. 
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23.  Advance- 
ment clause  as 
to  children  of 
daughters. 


24.  Power  of 
sale  as  to  the 
property  devised 
in  trust  for  the 
daughters. 


25.  Proceeds  to 
be  held  on  trusts 
corresponding 


income  during  the  minority  or  minority  and  spinsterhood 
of  such  minor  by  investing  the  same  and  the  resulting 
income  thereof  in  any  of  the  investments  hereinafter 
authorised,  and  I  declare,  that  such  accumulations  shall  be 
added  to  and  devolve  as  personal  estate  with  the  property 
or  share  from  which  the  same  shall  have  proceeded,  but 
with  power  nevertheless  to  the  said  trustees  or  trustee  to 
apply  such  accumulations  for  the  maintenance,  education, 
or  benefit  of  such  minor  in  any  subsequent  year ;  And  I 
AUTHORISE  the  said  trustees  or  trustee  at  any  time 
(without  prejudice  to  any  estate  or  interest  prior  to  the 
estate  or  interest  of  such  child)  to  raise  by  sale,  mortgage, 
or  otherwise  any  part  or  parts  not  exceeding  in  the  whole 
a  moiety  of  the  value,  to  be  determined  for  that  purpose 
in  such  manner  as  the  said  trustees  or  trustee  shall  in 
their  or  his  discretion  think  fit,  of  the  hereditaments  or 
share  thereof  to  which  any  child  of  either  of  my  said 
daughters  shall  be  entitled,  whether  in  possession  or  not, 
and  whether  absolutely  or  in  contingency  or  expectancy, 
or  otherwise,  under  the  trusts  aforesaid,  and  to  pay  or 
apply  the  same  for  his  or  her  advancement  or  benefit  as 
the  said  trustees  or  trustee  shall  think  fit,  but  no  pur- 
chaser or  mortgagee  shall  be  concerned  to  enquire  as  to 
the  propriety  of  raising  any  money  for  the  purpose  of  such 
advancement,  or  the  amount  which  ought  to  be  raised,  or 
to  see  to  the  application  thereof;  And  I  empower  the 
said  trustees  or  trustee  at  any  time  or  times  during  the 
lifetime  of  my  said  respective  daughters,  with  their  re- 
spective consent  in  writing,  and  afterwards  at  the  dis- 
cretion of  the  said  trustees  or  trustee,  to  sell  all  or  any 
part  or  parts  of  the  freehold  and  leasehold  hereditaments 
and  premises  hereinbefore  devised  and  bequeathed  in 
trust  for  my  said  daughters  and  their  issue  respectively  as 
aforesaid,  either  together  or  in  parcels,  &c,  [ustud  «t6- 
sidiai'y  provisions,  see  supiu,  p.  80] ;  And  I  declarer 
that  the  said  trustees  or  trustee  shall  stand  possessed  of 
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the  net  proceeds  of  any  and  every  such  sale,  whether    pmchhht  xi. 
arising  from  freehold  or  leasehold  property,  and  the  stocks,  will 

funds,  and  securities  representing  the  same,  upon  such 
trusts    and   with  and  subject  to  such  powers,  provisoes, 
and  declarations  (so  fietr  as  the  same  may  be  applicable,     speoificallt 
having  regard  to  the  nature  of  the  property)  as  shall       childrsit. 
correspond  with  the  trusts,  powers,  provisoes,  and  decla>  with  the  trusts 
rations   hereinbefore  declared  and  contained  concerning  ©f^e  property 
the  property  from  the  sale  whereof  the  same  shall  have 
arisen,  and  so  that  the  proceeds  of  the  sale  of  any  freehold 
property  and  all  investments  of  such  proceeds  shall,  for 
the  purpose  of  transmission  as  well  as  for  all  other  pur- 
poses,   be  deemed  personal  estate   (I),    I  devise  and  26.  Deyise  and 
BEQUEATH  all  my  real  and  personal  estate  whatsoever  and  J^^^Jg^  ^j" 
wheresoever  not  otherwise  disposed  of  by  this  my  will  or  personal  estate 

to  trustees. 

any  codicil  hereto  (including  any  real  or  personal  estate 
over  which  I  may  have  any  general  power  of  appointment 
or  disposition  exerciseable  by  will,  and  including  any  real 
or  personal  property  the  dispositions  whereof  hereinbefore 
contained  may  fail)  unto  and  to  the  use  of  the  said  D.  B. 
and  £.  B.,  their  heii-s,  executors,  and  administrators  re- 
spectively, according  to  the  nature  of  the  property.  Upon  27.  Upon  trust 
TRUST  that  the  said  trustees  or  trustee  shall  forthwith  or  and  payment  of 
at  any  time  or  times  after  my  decease,  at  their  or  his  citdiigmort^ 
absolute  discretion,  and  in  such  manner,  &c.     [Trust  for  ^?**^'»  '^^  *^«*- 

cies  f 

converaion  and  payment  of  fwneral,  dec,  expenses  and 
debts,  '*  including  any  debts  or  sums  specifically  charged 
by  way  of  mortgage  or  otherwise  on  any  part  or  parts  of 
my  real  or  leasehold  property  hereinbefore  specifically 
devised    and    bequeathed  *'    (m),    and    legacies,  supra, 

(/)  For  a  statutory  power  of  sale  see  supra,  p.  236,  note.  ^  ^  ^jjg  j^^. 

(m)  Pre-nooBly  to  the  passiiig  of  the  Act  of  17  &  18  Vict.  o.  113  denoe  of  mort- 
(Locke  King's  Act),  the  well  understood  rule  that,  unless  dis-  ^.^®^**^" 
tinctly  exonerated,  the  general  personal  estate  was  the  primary  mortgaged  estate 
fond  for  the  payment  of  debts,  including  mortgage  debts,  usually  and  the  testa- 
pieyented  any  question  arising  as  to  the  order  of  application  of  ^^  mother 
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pRioiDiNT  XI.  2>p.  32,  33].    And  shall  stand  possessed  of  all  the  residue 

WILL  of  such  monies  in  trust,  &c.  [trvst  for  all  the  teatator'a 

APPOBTIOKIHa 

tkstator's  rial  

^^^j^mTY^  the  assets  of  a  testator  whose  general  personal  estate  was  adequate 

spboifioallt  for  the  payment  of  his  debts  and  legacies.    By  that  Act,  as  to  any 

AMOMo  HIS  person  dying  after  the  31st  of  December  1854,  seised  of  or  entitled 

oHiLPRBif.  ^  ^jjy  estate  or  interest  in  any  land  or  other  hereditaments  charged 


28.  —and  to  with  the  payment  of  money  by  way  of  mortgage,  and  who  does  not 
stand  poBseRsed  ty  his  will,  or  some  other  document,  signify  a  contrary  or  other 
proc^^^  ^  intention,  his  heir  or  deyisee  is  not  to  be  entitled  to  have  the  mort- 
tnist  for  testa-  gage  debt  discharged  out  of  the  personal  estate,  or  other  real 
tor's  children  estate,  of  the  deceased;  but  the  land  charged  is,  as  between  the 
orXiMbefore  different  persons  daiming  under  the  deceased,  to  be  primarily 
him  leaying  liable  to  the  payment  of  the  mortgage  debts  charged  thereon,  eyery 

i"^®*  part  according  to  its  value  bearing  a  proportionate  part  thereof. 

It  is,  however,  provided  that  the  Act  is  not  to  affect  the  rights  of 
any  person  claiming  under  any  will,  deed,  or  document  made  be- 
Locke  King*s         fore  the  1st  day  of  January,  1855.    By  the  explanatory  Act  of 
Act  of  1864.  1367  (30  &  31  Yiot  c.  69),  it  was  enacted  that  in  the  construction 

Explanatory  Act  of  the  will  of  any  person  dying  after  the  31st  December,  1867,  a 
^  general  direction  that  the  debts,  or  that  all  the  debts  of  the  testa- 

tor should  be  paid  out  of  his  personal  estate,  should  not  be  deemed 
to  be  a  declaration  of  a  contrary  intention  under  the  above  Act, 
unless  such  contrary  intention  should  be  further  declared  by  words 
expressly,  or  by  necessary  implication,  referring  to  all  or  some  of  the 
testator's  debts  or  debt  charged  by  way  of  mortgage  on  any  part 
of  his  real  estate  (s.  1);  and  that  the  word  ''mortgage''  in  the  Acta 
should  extend  to  any  lien  for  unpaid  purchase  mouey  upon  any  lands 
Amendment  Act  or  hereditaments  purchased  by  a  testator  (s.  2).  By  the  Amend- 
o£  1877.  ment  Act  of  1877  (40  &  41  Vict.  0.  34)  it  was  further  enacted  that 

the  previous  Acts  should,  as  to  any  testator  or  intestate  dying  after 
the  31st  December,  1877,  be  held  to  extend  to  a  testator  or  intes- 
tate dying  seised  or  possessed  of  or  entitled  to  any  land  or  other 
hereditaments,  of  whatever  tenure,  charged  with  the  payment  of 
money  by  way  of  mortgage  or  any  other  equitable  charge,  inclu- 
ding any  lien  for  unpaid  purchase  money ;  and  that  the  devisee  or 
legatee,  or  heir,  should  not  be  entitled  to  have  such  money  dis- 
charged out  of  any  other  estate  of  the  testator  or  intestate  unless 
(in  the  case  of  a  testator)  he  should,  within  the  meaning  of  the 
Acts,  have  signified  a  contrary  intention,  and  that  such  contrary 
intention  should  not  be  deemed  to  be  signified  by  a  charge  of  or 
direction  for  payment  of  debts  upon  or  out  of  residuary  real  and 
personal  estate,  or  residuary  real  estate. 
Decisions  on  the        jt  was  determined  under  the  original  Act  that  copyholds  are 

within  it  {Piper  v.  Fiper,  1  J.  &  K.  91),  and  this  is  made  abun* 
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children  surviving  him  or  dying  in  hia  lifetime  leaving 
issue,  as  at  p.  244,  mutatis  mutandis,  avd  omitting  Hie 

dantly  dear  by  the  Amendment  Act  of  1877 ;  and  leaseholds, 
which  were  held  not  to  be  within  the  original  Act  (see  In  re  Worms- 
ley,  4  Ch.  D.  665),  are  now  brought  within  it  by  the  Amend- 
ment Act  of  1877.  But  bequests  of  chattels  personal  which  are 
in  mortgage  are  still  subject  to  the  old  law,  and  the  mortgage 
debt  must  therefore  in  that  case  be  discharged  out  of  the  personal 
estate,  unless  an  intention  to  the  contrary  is  shown  {Lewis  v.  Lewis, 
L.  B.  13  Eq.  218).  The  interest  of  a  testator  in  the  monies  to 
arise  from  the  sale  of  land  held  in  trust  for  sale,  tmder  which  the 
land  was  after  his  decease  actually  sold,  has  been  held  not  to  be 
an  '<  interest  in  land"  within  the  Act  {Lewis  y.  Lewis,  ubi  supra). 
The  Act  was  held  to  apply  to  an  equitable  mortgage  by  deposit  of 
deeds  {Pembroke  v.  Friend,  IJ.  &  H.  132 ;  Cohhy  v.  CoUhy,  L.  B. 
2£q.  803;  and  see  now  the  Act  of  1877);  and  to  a  mortgage 
given  as  collateral  security  only  {Coleby  y.  Cohhy),  A  vendor's 
lien  for  unpaid  purchase  money,  which  was  held  not  to  be  within  the 
original  Act  {Hood  v.  Hood,  3  Jur.  N.  S.  684,  26  L.  J.  Oh.  616 ;  and 
see  BarnweU  v.  Irenionger,  I  Dr.  &  Sm.  260), was  brought  within  it 
by  the  second  section  of  the  Act  of  1867  ;  the  latter  enactment  was 
held  not  to  apply  where  the  vendor  died  intestate  {Harding  v. 
Harding,  L.  B.  13  Eq.  493),  but  this  restriction  has  been  removed 
by  the  Act  of  1877.  Although  the  original  Act  speaks  of  the  liabi- 
lity to  the  debt  as  between  the  different  persons  claiming  under  the 
deceased,  it  was  decided  under  that  Act  (and  the  decision  appears 
to  apply  equally  to  the  Amendment  Acts),  that  a  mortgaged  estate 
must  bear  the  mortgage  as  against  the  Crown  taking  the  person- 
alty on  failure  of  next  of  kin  {Dacre  v.  Fairickson,  1  Dr.  &  Sm« 
186).  La  Forcher  v.  Wilson  (14  W.  R  1011),  the  right  of  the 
devisee  of  the  mortgaged  estate  to  exoneration  out  of  the  person- 
alty was  held  to  be  subject  to  the  right  of  the  pecuniary  and  specific 
legatees  to  be  first  satisfied;  (and  as  to  the  right  of  pecuniary 
legatees  to  marshal  as  against  a  devisee  of  real  estate  in  respect  of 
unpaid  purchase  money,  see  Lord  Lil/ord  v.  Pofwys  Keck,  L.  B. 
1  £q.  347).  As  to  the  liability  as  between  a  specifically  devised 
mortgaged  estate  and  the  residuary  realty,  where  the  personalty 
charged  with  debts  is  insufficient,  see  Rodhouse  v.  MM,  35  L.  J. 
Ch.  67.  As  to  when  the  Act  will  apply  as  between  the  representa- 
tives of  a  devisee  of  real  estate  subject  to  a  general  charge  of  debts 
and  legacies,  see  Hepworth  v.  Hilly  30  Beav.  476. 

A  great  many  cases  arose  under  the  original  Act  upon  the  ques- 
tion what  amounted  to  the  signification  of  a  contraiy  or  other 
intention  within  the  meaning  of  the  Act,  so  as  to  exclude  the  appli- 
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exclude  the 
Btatutoiy  rule. 


words  appropriate  to  real  estate.     General  potver  of 
investment  and  varying  investments,    S7ipra,    p.  236. 


cation  of  the  statutory  rule  of  administration.  A  mere  direction 
for  payment  of  debts  (not  specifying  any  particular  fund)  was  held 
not  to  have  this  effect  (Pembroke  v.  Friend,  1  J.  &  H.  132  ;  Coote 
y.  Loumdea,  L.  R  10  £q.  376) ;  nor  a  direction  that  all  the  testator's 
debts  should  be  paid  by  his  executors  out  of  his  estate  ( Woolsten' 
cro/t  V.  WooUtencro/t,  2  De  G.  F.  &  J.  347 ;  and  see  Brownson  v. 
Lawren4Xy  L.  B.  6  Eq.  1).  On  the  other  hand,  after  a  considerable 
conflict  of  decision,  it  was  finally  settled  by  the  case  of  Eno  y. 
Tatham  (3  De  G.  J.  &  S.  443,  and  see  Mellish  v.  Vallins,  2  J.  &  H. 
194),  that  a  general  direction  that  the  testator's  debts  should  be 
paid  out  of  the  personal  estate,  or  any  other  specified  fund,  was 
not  sufiioient  to  exonerate  the  mortgaged  estate;  but  it  will  be 
seen  that  this  construction  has  been  overruled  by  the  Acts  of 
1867  and  1877,  which  (taken  together)  declare  that  a  mere  di- 
rection for  payment  of  the  debts  out  of  the  personal  estate,  or  the 
residuary  real  and  personal  estate,  or  the  residuary  real  estate, 
shall  not  be  deemed  to  signify  a  contrary  intention.  The  effect 
of  these  enactments  is  that  the  rule  in  Eno  v.  Tatham  is  abol- 
ished, although  the  debts  are  directed  to  be  paid,  not  out  of  the 
personal  or  residuary  real  estate  generally,  but  out  of  a  specified 
part  of  the  personal  or  real  estate  {Oall  v.  Fenwich,  43  L.  J.  Ch. 
178,  22  W.  R  211;  /n  reNeivmarchy  9  Ch.  D.  12).  In  Brown- 
$on  y.  Lawrence  (ubi  sup.)  it  was  held  that  the  specific  deyise  of 
one  of  two  estates  comprised  in  the  same  mortgage,  and  leaving 
the  other  to  pass  by  the  residuary  devise,  indicated  a  con- 
trary intention  within  the  Act;  but  this  view  was  questioned 
in  SackvUle  v.  Smyth,  L.  R  17  Eq.  153 ;  and  the  contrary  was 
decided  in  O-tbhins  v.  Eyden,  L.  R  7  Eq.  371,  having  regard  to  the 
doctrine  now  settled  (after  some  conflict  of  authority)  that  a  resi- 
duary devise  is  still,  notwithstanding  the  Wills  Act,  specific.  See 
further  as  to  the  effect  of  the  Act,  Oreated  v.  Oreated,  26  Beay.  621, 
Allen  V.  Allen,  30  Beav.  395.  Although  the  Act  directs  that  every 
part  of  the  mortgaged  land,  according  to  its  value,  shall  bear  a 
proportionate  part  of  the  mortgage  debts  charged  on  the  whole, 
of  course,  where  there  is  a  principal  and  a  collateral  security, 
the  land  comprised  in  the  principal  security  will  be  primarily 
liable  {Stringer  v.  Harper,  26  Beav.  33) ;  and  where  two  estates  (A 
and  B)  devised  to  different  persons,  were  charged  with  the  same 
mortgage  debt,  but  estate  A  formed  the  primary  security,  and 
estate  B  was  charged  as  a  further  security  on  the  occasion  of  a 
further  advance,  it  was  held  that  the  original  debt  must  be  borne 
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Power  to  trusteed  to  determine  questions,  p.  54].    I  BE-  pbbobdmwt  xi. 

CLABE,  that  if  either  of  my  said  sons  D.  B.  and  E.  B.  shall  will 

die,  whether  in  my  lifetime  or  after  my  decease,  or  shall  testator's  rbal 

refuse  or  become  unfit  or  incapable  to  act  in  or  by  deed  ^\^^^^^^ 

declare  his  desire  to  be  discharged  from  the  trusts  of  this  speoiwoallt 

-r-i     T>        1       n    1                                                          !•  AM050  HIS 

my  will,  then  my  said  son  £ .  B.  shall  become  a  trustee  of  ohildbbn. 


this  my  will  in  place  of  the  son  so  dying  or  refusing  or  29.  Appoint- 

becoming  unfit  or  incapable  to  act,  or  desiring  to  be  dis-  ™J^*  wngto be 

charged,  and  if  both  of  them  my  said  sons  D.  B.  and  E.  B.  trusteea  in  plaoe 

shall  so  die  or  refuse  or  become  unfit  or  incapable  to  act  originally  ap- 

or  declare  their  desire  to  be   discharged  from  the  said  event  of  thei/ 

trusts,  or  in  case  one  of  them  the  said  D.  B.  and  E.  B.  and  ^®*^»  **'- 

also  the  said  F.  B.  shall  so  die  or  refuse  or  become  unfit  or 

incapable   to  act  or  declare  his  desire  to  be  discharged 

from  the  said  trusts,  then  and  in  such  case  I  appoint  my 

said  son  Q.  B.  to  be  a  trustee  of  this  my  will,  and  I  direct 

that  the  trust  estate  shall  whenever  necessary  be  assured 

and  transferred  so  as  to  be  vested  in  the  trustees  for  the 

time  being  [clause  as  to  appointment  of  and  indemnity 

to  trustees,  supra,  p.  65].    And  I  declare,  that  all  the  so.  Declaration 

powers,  authorities,  and  discretions  hereinbefore  vested  in  of  trustees' 

powers. 

by  estate  A,  and  the  further  advance  by  the  two  estates  rateably, 
according  to  their  values,  the  value  of  estate  A  being  computed 
for  this  purpose  after  deducting  the  original  debt  {Be  Boche/ort  y, 
Dawes,  L.  R.  12  Eq.  540).  Where  real  and  personal  estate  are 
comprised  in  the  same  mortgage,  the  Act  does  not  throw  the  whole 
debt,  but  only  a  rateable  proportion  of  it,  on  the  real  estate  (Tres- 
irail^Y.  Mason,  7  Oh.  D.  655 ;  and  see  OaXl  v.  Fenwick,  ubi  sup.}. 
As  to  the  effect  of  the  proviso  in  the  original  Act  that  it  is  not  to 
affect  the  rights  of  persons  claiming  under  wills  or  other  documents 
made  prior  to  1855,  see  Piper  v.  Piper,  ubi  sup.,  Power  v.  Power^ 
8  Ir.  Ch.  Rep.  340,  Eol/e  v.  Perry,  3  De  G.  J.  &  S.  481,  Nelson  v. 
Page,  L.  R.  7  Eq.  25. 

In  preparing  a  will  in  which  the  real  and  personal  estates  are 
sabject  to  different  destinations,  the  draftsman  should  always  con- 
sider how  mortgage  debts  are  to  be  borne,  and  the  intention  in 
this  respect  should  be  unequivocally  expressed,  and  not  left  to  the 
operation  of  the  Acts  or  the  general  rules  of  law. 
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renounce. 


or  given  to  my  trustees  shall  vest  in  and  devolve  upon 
and  be  exerciseable  by  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  or  the  executors  or  administrators 
or  (as  to  any  real  estate  vested  in  them)  the  heirs  of  the 
last  surviving  trustee  (n).  [Devise  of  trust  and  mortgage 
estates,  supra,  p.  58].  I  appoint  my  said  sons  D.  B.  and 
E.  B.  executors  of  this  my  will,  and  in  case  either  of  them 
shall  die  in  my  lifetime  or  shall  renounce  probate  thereof 
I  appoint  my  said  son  F.  B.  an  executor  in  his  place,  and 
in  case  one  of  them  the  said  D.  B.  and  E.  B.  and  also  the 
said  F.  B.  shall  so  die  or  renounce,  then  I  appoint  my 
said  son  Q.  B.  an  executor  (o).    In  witness,  &c. 
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PAUOHTBRS. 


XIL 

WILL  of  REAL  and  personal  estate.  Direction  to  keep 
up  testator*s  housekeepino  for  a  certain  period. 
Specific  DEVISE  of  real  estate  to  a  son  in  pee,  wiih 
GIFT  OVER  on  his  DEATH  in  testator's  lifetime  or 
v/nder  twenty-one  withottt  issue.  Short  ^wow- 
eions  for  yLA^xomiLEST!  during  son's  minority,  and 
MAINTENANCE  and  ADVANCEMENT,  and  powcrs  of 
LEASING  and  SALE  and  exchange.  Devise  of  other 
real  estate  to  the  children  of  a  deceased  son  cts 
TENANTS  in  COMMON,  uuith  ACCRUER  clause,  and 
provisions  for  management,  &c.,  by  refereuce  to 


(n)  Compare  the  form,  8u]yra,  p.  56. 

(o)  As  to  the  appointment  of  an  executor  in  snbstitntion  for  the 
original  executor,  see  supra,  p.  120,  note,  Williams  on  Executors, 
7th  ed.,  p.  245.  The  substituted  appointment  might,  if  desired,  be 
made  to  take  effect  (as  in  the  case  of  the  trusteeship)  in  the  event 
of  the  death  of  either  of  the  original  executors  at  any  time,  whether 
happening  in  the  testator's  lifetime  or  afterwards  (Id.  246) ;  and 
power  may  be  given  to  an  executor  to  appoint  another  executor  in 
the  place  of  one  deceased,  or  as  an  addition  to  the  number,  (Id., 
247). 
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those  previously  contained.  Power  to  executors  and 
trustees  to  continue  a  loan.  Trusts  of  residue 
for  CHILDREN  by  NAME  equally,  v>itk  hotchpot 
clause  as  to  the  previous  devise  of  real  estate  to  the 
son.  Option  to  son  to  purchase  certain  real 
estate  cut  a  valuation.  Settlement  0/ daughters' 
shares.  Shares  of  children,  dying  in  testator's 
lifetime  without  issue,  or  of  sons  dying  under 
twenty-one  without  issue,  to  SINK  into  residue. 
Trusts  of  a  house  and  furniture  for  the  benefit  of 
the  UNMARRIED  DAUGHTERS /or  the  time  being. 

I,  A*  B.  of  (fee  [supra,  p.  26,]  I  direct  that  the 
expenses  of  maintaming  and  keeping  up  for  the  benefit 
of   my    unmarried    daughters    the    housekeeping    and 

establishment  of  my  house  in  where  I  now  reside, 

or  such  other  house  as  I  may  reside  in  at  my  death,  in 
tlie  same  manner  and  upon  the  same  scale  as  I  shall  have 
usually  maintained  and  kept  up  the  same  (including 
rates,  taxes,  servants'  wages,  tradesmen's  bills,  and  other 
outgoings  and  expenses  to  such  amount  as  my  executors 
shall  determine)  shall  for  six  calendar  months  from  my 
death  be  defrayed  and  paid  out  of  my  general  estate  (a). 
I  DEVISE  my  freehold  lands  and  hereditaments  called  the 

""^ —  estate,  situate  in  the  parish  of in  the  county 

^^  ■— — ,  to  the  use  of  my  eldest  surviving  son  D.  B.,  his 
^eirs  and  assigns.  Bur  in  case  my  said  son  D.  B.  shall 
^®  in  my  lifetime  without  leaving  issue  living  at  my 
decease,  or  in  case  he  shall  survive  me  and  afterwards  die 
^^der  the  age  of  twenty-one  years  and  without  issue  (b) 

(^)  The  purpose  of  this  direction  is  obvious,  to  provide  for  keeping 
^  ^U  establishment  for  the  testator's  unmarried  daughters  until 
T^^y  get  into  receipt  of  the  incomes  afterwards  provided  for  them, 
f^  ^  the  duty  of  executors  with  regard  to  breaking  up  the  testator's 
^^^sekeeping,  see  Field  v.  Peckelt,  29  Beav.  676. 
v^)  An    immediate  devise  contingent  on  the  devisee  attaining 

^^uty^one  or  dying  under  twenty- one  without  issue  would  be 


P&KOXDSirT  XII. 

WILL  WITH 

81>BCIAL  TRUSTS 

OF  A  HOUSB  AND 

VURNITURB  F0& 

VKMARRIBI) 

DAUaHTBBS. 


1.  Direction 
that  testator's 
housekeeping 
and  establish- 
ment be  kept  np 
for  a  certain 
period  at  the 
expense  of  his 
estate. 


2.  Specific  de- 
vise of  freeholds 
to  the  eldest  sur- 
yiying  son, 

3.  With  gift 
over  on  his 
death  in  the  tes- 
tator's lifetime 
or  under  21 
without  issue  to 
the  second  son. 
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pBioBDBirT  XII.    then  I  devise  the  same  lands  and  premises  to  my  second 

WILL  WITH      surviving  son  £.  B.^  his  heirs^  and  assigns.     And  in  case 

n-T^n«f /3n   ^v  Said  SOU  E.  B.  shall  also  die  in  my  lifetime  without 

OF  A  HOUoB  AND  *'  ^ 

FURNITURE  FOR    leavinff  issue  livinor  at  my  decease,  or  shall  survive  me 

UNMARRIED  °  &  J  ' 

DAUQHTERB.  aud   aftcrwards  die  under  the  age  of  twenty-one  years 

4.  In  the  eyent  ^.nd  without  issue,  then  I  declare  that  the  said  lands  and 

8on^»r»o°^  premises  shall  become  part  of  my  residuary  real  estate 

dying  to  fall  and    pass    under    the    general    devise    thereof   herein- 

into  the  residue. 

6.  Management    ^*®^  contained.     PROVIDED  ALWAYS,  and  I  direct,  that 
dauBe  as  to  the     during  the  minority  of  such  one  of  my  said  sons  D.  B.  and 

spccificaUy  de-  ^^  '^ 

Tised  freeholds     E.  B.  as  shall  for  the  time  being  be  entitled  to  the  said 

during  minority.  .  ,        *u       j      •        i,        •    v.  f  ^   '      A    ^u 

premises  under  the  devise  herembeiore  contained  the 
trustees  or  trustee  for  the  time  being  of  this  my  will  shall 
enter  into  and  remain  in  the  possession  or  receipt  of  the 
rents  and  profits  of  the  same  premises,  and  manage  and 
cultivate  the  same  with  the  like  powers  in  that  behalf  as 
6.  Maintenance    if  they  or  he  were  absolutely  entitled  thereto  ;  And  MAY, 

CulillflO  <m  to  tiie 

same.  at  their  or  his  discretion,  apply  the  whole  or  any  part  of 

the  net  rents  and  profits  thereof  (after  payment  of  all 
outgoings  and  expenses)  for  or  towards  the  maintenance, 
education,  or  benefit  of  my  son  who  shall  for  the  time 
being  be  entitled  as  aforesaid,  either  directly  or  by  paying 

valid  as  an  executory  devise  (see  1  Jarm.  Wills,  3rd  ed.,  pp.  820 
et  seq.)»  although,  prior  to  the  late  Act  40  &  41  Vict.  c.  d3»  if 
limited  in  remainder  on  an  estate  of  freehold  it  would  have  been 
liable  to  failure  by  the  non-happening  of  the  contingency  during  the 
continuance  of  the  particular  estate  (resulting,  under  the  old  law, 
in  the  absurdity  that  in  the  case  of  a  devise  to  A.  for  life,  remainder 
to  B.  in  cose  he  should  attain  twenty-one,  the  remainder  to  B.  if 
under  age  at  A.'s  death  would  have  failed  if  A.  died  the  day  after 
the  testator,  but  if  A.  died  before  the  testator  would  have  been 
good;  see  1  Jarm.  Wills,  p.  829].  But  although  the  devise, 
whether  immediate  or  in  remainder >  may  be  made  so  contingent^  it 
is  hotter  to  give  a  vested  estate  to  the  first  devi«eey  with  a  gift  over 
divesting  it  on  the  happening  of  the  contingency,  as  in  the  text ; 
and  there  is  this  material  difference  between  the  two  modes  of 
disposition,  that  a  vested  gift  carries  the  intermediate  rents,  which 
a  contingent  gift  does  not  (see  1  Jarm.  Wills,  p.  616). 
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the  same  to  hia  guardian  or  guardians  for  that  purpose  pmcbdent  xn. 
without  seeing  to  the  application  thereof  {d).  And  shall       will  with 

accumulate   the  surplus  thereof  during  the  minority  of  ^"^^um^'I^d 

such    son   by    investing    the    same    and    the    resultiner  fursiturb  for 

,  .    .  UNMARRIED 

income  thereof  in  any  of  the  stocks^  fuuds^  or  securities      DAuaHTSRs. 
hereinafter  authorised  as  investments  in  the  case  of  my  7.  AccumuU- 
redduary  estate,  and   such  accumulations  shall  go  and    **^"    *"*** 
devolve  as  personal  estate   with  the  said  premises  from 
which  the  same  shall  have  arisen,  but  with  power  to  the 
said  trustees  or  trustee  to  apply  the  same  for  the  main- 
tenance, education,  or  benefit  of  such  son  in  any  subse- 
quent year.    And  the  said  trustees  or  trustee  may  also  8.  Adyaneement 

_i  ..  •'I  1  ,  ^.1  .1  .  clause  RB  to  the 

at  auy  ume  raise  by  sale  or  mortgage  of  the  said  premises,  game, 
or  any  part  or  parts  thereof  or  otherwise  such  sum  or 
sums  as  they  or  he  may  think  fit,  not  exceeding  in  the 

whole  for  either  of  my  said  sons  the  sum  of  £ ,  and 

pay  or  apply  the  same  for  the  advancement  or  benefit 
of  my  son  who  shall  for  the  time  being  be  entitled  as 
aforesaid  in  such  manner  as  the  said  trustees  or  trustee 
may  think  proper.  [Add  proviso  for  protection  of  pur- 
chaaera  and  mortgagees,  supra,  p.  2311.    And  I  further  9-  Leasing 

.  XX  ^  clause  as  to  the 

empower    the   said    trustees    or    trustee     during    such  same. 
minority  as  aforesaid  to  grant  leases  of  all  or  any  part  or 
parts  of  the  same  premises  for  any  term  of  years,  &c. 
[remainder  of  leasing  power,  see  supra,  p,  53  and  note.] 

AlO)    I    FURTHER    DECLARE,    that    the     said    trustees    or   lO.  Power  of  sale 

and  excliaiiffe  in* 

trustee  shall  during  such  minority  have  power  to  sell  or  to  the  same. 

exchange  all  or  any  part  or  parts  of  the  said  premises  (e), 

I  DEVISE  all  my  freehold  lands  and  hereditaments  situate,  11-  Specific  de- 

,  .    ,         vise  of  other 

&c.,  to  the  use  of  the  children  or  child  who  shall  be  living  freeholds  to  the 

children  of  a 

deceased  son  as 
((Q  The  maintenance  clanse  in  Lord  Cranworth's  Act,  23  &  24  tenants  in  com- 

Vict  c  145,  a.  26,  does  not  of  coarse  apply  to  such  a  devise  as  that  ^^^' 

in  the  text,  as  the  legal  estate  is  not  vested  in  the  trustees,  and  it  is 

not  clear  that  it  would  apply  if  the  legal  estate  were  so  vested. 

(e)  This  power  of  sale  and  exchange  is  intended  to  operate. 

▼ith  the  aid  of  the  statute ;  see  supra,  p.  236,  note. 

VOL.   IV.  S 
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WILL  WITH 

■PXOIAL  TRUSTS 

Of  A  HOUBK  AKD 

VUliNITUBB  WOK 

UHMABBIXD 

DAV0HTBB8. 

12.  Aocnier 
clause  on  death 
of  any  of  such 
children  under 
age  without 
issue. 


13.  In  case  of 
their  all  so 
dying  to  fall 
into  the  residue. 


14.  Declaration 
that  the  pro- 
▼isioBS  for 
management 
and  mainte- 
nance and  ad- 
▼ancement,  &c., 
preTlously  con- 
tained as  to  the 
premises  devised 
to  the  son  shall 
apply,  mutatis 
mutandis,  to  the 
premises  devised 
to  the  children 
of  the  deceased 
son. 


15.  Similar  de- 
claration as  to 
the  powers  of 
leasing  and  sale 
and  exchange. 


at  my  decease  of  my  deceased  son,  F.  B.,  if  more  than  one 
in  equal  shares  as  tenant-s  in  common,  their  his  or  her 
respective  heirs  and  assigns.  But  in  case  any  one  or 
more  of  such  children  shall  die  under  the  age  of  twenty- 
one  years,  and  without  leaving  issue  surviving  him  or  her, 
then  I  give  and  devise  as  well  the  original  share  of  such 
child  in  the  same  premises  as  any  share  or  shares  accruing 
to  him  or  her  under  this  present  clause,  to  the  use  of  the 
others  or  other  of  such  children,  if  more  than  one  in  equal 
shares  as  tenants  in  common,  their  his  or  her  respective 
heirs  and  assigns.  And  in  case  all  such  children,  if 
more  than  one,  or  such  child,  if  only  one,  shall  die  under 
the  age  of  twenty-one  years  and  without  leaving  issue,  I 
direct  that  the  same  premises  shall  become  part  of  my 
residuary  real  esUite,  and  pass  under  the  general  devise 
thereof  hereinafter  contained.  And  I  declare  that 
the  provisions  hereinbefore  contained  with  respect  to 
the  management  and  cultivation  of  the  said  lands  and 
premises  hereinbefore  devised  to  my  said  son  D.  B.  or 
E.  B.  (as  the  case  may  be)  during  the  minority  of  such 
son,  and  with  respect  to  the  maintenance,  education,  and 
advancement  of  such  son  out  of  the  same  lands  and 
premises,  or  the  rents  and  profits  thereof,  and  the  accumu- 
lation of  surplus  rents  and  profits,  and  the  destination  of 
such  accumulations,  shall  be  applicable  to  the  share  of  any 
minor  child  of  the  said  F.  B.  in  the  said  lands  and  pre- 
mises lastly  hereinbefore  devised  in  the  same  manner  as  if 
such  provisions  were  herein  repeated,  with  the  alterations 
necessary  to  adapt  them  to  such  minor  and  his  or  her 
share  in  the  same  premises.  And  also  that  the  said 
trustees  or  trustee  shall,  during  the  minority  of  any 
chi)d  of  the  said  F.  B.,  have  the  like  powers  of  leasing 
and  sale  and  exchange  in  relation  to  the  said  premises 
hereinbefore  devised  to  his  children  as  are  hereinbefore 
given  to  them  or  him  in  relation  to  the  said  premises 
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hereinbefore  devised  to  my  said  son  D.  B.  or  E.  B.,  and    pmoedbht  xn, 
that  such  powers  of  leasing  and  sale  and  exchange  may       will  with 
he  exercised  over  or  in  relation  to  the  share  of  such  minor  orAHousSTAKi)*' 
child  only,  or  the  entirety  of  the  said  premises  without    'urnitum  for 

•^  ^      ''  ^  ^  ^  UNMARRIED 

the  concurrence  of  the  other  person  or  persons  entitled     pauohtbrs. 
thereto,  or  any  of  them.      And  whereas  my  brother,  i6.  Power  to 

L.  B.,  is  indebted  to  me  in  the  sum  of  £ upon  his  ^d^J^atees 

promissory  note :  Now  I  hereby  authorise  my  executors  *<>  continue  a 

,  ^1.,.  1,.  1    ^0*^  ^ "  brother 

and  trustees  or  trustee  for  the  time  being  to  defer  and  of  the  testator. 

postpone  the  calling  in  of  such  debt  or  any  other  debt 

which  may  be  owing  to  me  from  my  said  brother  or  his 

representatives  at  the  time  of  my  decease  for  such  period 

as  my  said  executors  or  trustees  or  tinistee  in  their  or  his 

discretion  may  think  proper,  and  without  taking  security 

for  the  same.     I  bequeath  all  the  wines  and  spirituous  17.  Bequest  of 

liquors  belonging  to  me  at  my  death  to  all  such  of  my  torWhildren 

children  as  shall  be  living  at  my  death,  and  shall  then  have  ^^^^"S* 

attained  the  age  of  twenty-one  years,  in  equal  shares  as 

tenants  in  common,  free  from  legacy  .duty.     [Beqiiesta  of 

pecuniary  legacies.    Devise  and  bequest  of  residuary  real 

and  personal  estate,  in  trust  for  sale  and  conversion, 

and  trusts  of  the  produce  to  pay  funeral  and  testa- 

merUary  expenses  and  debts,  supra,  pp.  29 — 33],    And  is.  Trusts  of 

a\  r         *   J.   *    '  ji*  xi_      !_  proceeds  of 

the  expenses  of  mamtammg  and  keeping  up  the  house-  general  estate 
keeping  and  establishment  hereinbefore  directed   to  be  ^or  paymeii*  of 

/     °  ^  ^  debts,  &c. ,  and 

maintained  and  kept  up  in  manner  aforesaid  ;  And  the  expenses  of 
legacies  other  than  specific  legacies  bequeathed  by  this  aa  directed. 
my  will  or  any  codicil  hereto,  and  the  legacy  duty  in 
respect  of  all  specific  or  other  legacies  which  are  by  this 
my  will  or  any  codicil  hereto  bequeathed  free  from  duty  ; 
And  shall  pay  and  divide  the  surplus  or  residue  of  the  19.  Trust  of 
said  monies  unto  and  among  my  children,  D.  B.,  E.  B.,  tator's  children 
G,  B.,  H.  B.,  and  J.  B.,  in  equal  shares ;  But  so  neveh-  ^^  °"°*«- 
THELESS,  that  such  one  of  my  said  sons  D.  B.  and  E.  B.  that  son  shall 
as  shall  under  the  devise  hereinbefore  contained  of  the  J^^fed^J*^^^ 
estate  become  indefeasibly  entitled  to  such  estate,  estate  into 

hotchpot. 
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pREciDBHT  XII.  g^all  in  respect  of  such  devise   be   considered  to  have 

WILL  WITH  received  in  advance  and  as  part  of  his  share  of  the  said 

oif  A  H0U8B  AND  Tcsidue  the  sum  of  £ ,  and  shall  in  the  division  of  the 

FURKiTURB  FOR  gg^jj  residuo  account  for  the  same  accordingly.     Provided 

DAUGHTBRs.  ALWAYS,  aud  I  dcclaro  that  such  one  of  my  sons  D.  B. 


21.  Power  to  eon  and  E.  B.  as  shall  become  indefeasibly  entitled  to  the  said 

to  purchase  other  ,,  ,         .,         ,.        ^,  -.,         •■li- 

real  estate  at  a estate  Under  the  devise  thereof  hereinbefore  con- 

vuiuation.  tained,   shall  have  the    option,    to    be  declared   within 

twelve  calendar  months  after  he  shall  so  become  entitled 
by  a  notice  in  writing  to  be  given  to  the  trustees  or  tmstee 
for  the  time  being  of  this  my  will,  of  purchasing  any  por- 
tion of  my  real  estate  situate  at,  &c.,  hereinbefore  devised 
in  trust  for  sale  which  may  be  contiguous  to  or  convenient 

to  be  held  with  the  said estate,  in  which  case  the 

same  shall  be  sold  to  such  son  at  a  price  to  be  agreed 
upon  between  him  and  the  said  trustees  or  trustee  ;  or,  if 
they  are  unable  to  agree,  then  at  a  price  to  be  determined 
by  the  valuation  of  two  indifferent  persons,  one  to  be 
chosen  by  each  party,  or  by  an  umpire  to  be  chosen 
by  the  two  valuers  before  they  proceed  to  act  in  the 
valuation,  such  price  to  be  brought  into  account  by 
such  son  in  the  division  of  my  residuary  estate,  and  the 
lands  and  premises  so  purchased  shall  be  conveyed  or 
assigned  to  the  son  so  purchasing  the  same  and  his  heirs, 
or  as  he  or  they  shall  direct,  and  the  rents  and  profits 
thereof  shall  belong  to  such  son  from  my  decease.  Pro- 
vided ALWAYS  that  no  purchaser  of  any  part  of  my  real 
estate  under  the  trust  for  sale  hereinbefore  contained, 
shall  be  bound  or  concerned  to  see  or  enquire  whether 
either  of  my  said  sons  shall  have  made  such  offer  to  pur- 
chase as  aforesaid,  nor  be  affected  by  notice  that  such 
offer  has  been  made  (/).  [Tt^ust  to  invest  the  daughters^ 


(/)  In  the  following  form  power  is  given  to  the  testator's  eons 
Buccessiyely,  according  to  seniority,  to  purchase  certain  real  estate 
at  a  fixed  price,  and  the  trustees  are  empowered  to  extend  the  time 
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sf tares ^  see  supra,  p.  138,  in  the  pvhlic  funds,  rfc.,]  or   pbbcedent  xn. 
upon  freehold,  copyhold,  leasehold,  or  chattel  real  securi-       will  with 
ties  in  Great  Britain,  but  not  in  Ireland,  (and  so  that  the   oTa  hodT'™ 

. rUKiriTURB  FOR 

allowed  for  exercising  the  option,  a  power  which  in  cases  of  this       unmarried 

DAUOUTKICS 

kind,  or  in  the  case  of  conditions  imposed  by  the  will,  may  often  — 


be  usefully  giyen ;  see  /n  re  Jlodgesy  L.  R  16  Eq.  92,  where  the  22.  Settlement 
legatee  was  abroad,  and  was  not  informed  of  the  condition  until  rfiareg^in  trust 
the  time  limited  by  the  will  for  performing  it  had  expired,  and  it  for  investment 
was  held  that  the  gift  oyer  nevertheless  took  effect ;  see  also  as  to  i^  the  fands,  or 
the  necessity  for  strict  compliance  with  the  terms  on  which  a  right  ^th**i^er  to  °  ' 
of  pre-emption  is  giyen,  Brooke  y.  Garrod,  2  De  G.  &  J.  62.     In  accept  less  than 
AwHn  V.  Tawney,  L.  B.  2  Ch.  Ap.  143,  where  a  right  of  pre-emption  *  marketable 
was  given  to  the  testator's  son  at  a  price  to  be  fixed  by  arbitration,    *  ®* 
it  was  held  that  the  time  allowed  for  exercising  the  option  was  to 
be  reckoned  not  from  the  award,  but  from  the  time  of  its  being 
communicated  to  the  son.    As  to  the  effect  of  a  requirement  that 
a  condition  shall  be  performed  within  a  limited  time  after  the 
death  of  a  person  who  in  the  event  predeceases  the  testator,  see 
Evans  y,  Stratford,  2  Hem.  &  M.  142  :— 

"  Provided  always,  and  I  declare  my  will  to  be,  that  2ia.    Power  to 
my  said   four  sons  ,  , ,  and  succes-  *«8*a*or'8  sons 

.  •'  ^    '  ' ,  ...  successively  to 

sively,  according  to  their  respective  seniorities,  shall  have  purchase  certain 

the  option  of  taking  my  said  lands  and  estate  called fixed^w  **  * 

in  the  county  of  ,  such  option  to  be   declared  in 

writing  by  my  said  eldest  son  within  one  calendar  month 
from  my  death,  or  within  such  extended  time  as  my  said 
trustees  or  trustee  may  in  writing  appoint  or  allow  in 
that  behalf,  and  by  each  of  my  said  other  sons  within  one 
calendar  month  from  the  time  when  the  period  allowed  to 
the  son  next  preceding  him  in  seniority  or  such  extended 
time  as  the  said  trustees  or  trustee  may  appoint  or  allow 
as  aforesaid  shall  have  expired,  or  such  son  shall  have 
declared  in  writing  his  intention  not  to  take  the  said 
estate ;  and  I  direct  that  the  said  trustees  or  trustee  shall 
convey  and  assure  the  said  estate  to  the  son  who  shall  so 
take  the  same,  and  his  heire,  or  as  he  or  they  shall  direct ; 
Provided  nevertheless,  and  I  declare  my  will  to  be  — to  i)c  brou{;ht 

that  the  son  so  taking  the  said  estate  of shall  accept  d'i!dsL°n^omJ'' 

the  same  with  the  timber  thereon  as  part  of  his  share  general  estate, 
of  my  general  residuary  estate  at  the  value  of  £ ,  and 
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pRBCKDBKT  xii.    gaid  tfustees  or  trustee  may  on  investing  on  any  such 

WILL  WITH       security  as  last  aforesaid,  accept  such  title  as  they,  be  or 

she  may  think  fit,  although  not  strictly  marketable,  and 

in  the  case  of  leasehold  security  may  dispense  with  the 

DAUQHTKBs.      invcstigation  or  production  of  tlie  lessor's  title)  (gr),  or  in 

or  upon,  &c.,  [rerruunder  of  investment  clause,  supra, 

p.  34.     Trust  for  payment  of  income  to  dauglUers  during 

their  lives  for  their  separate  use,  see  p,  139,  swpra!\ 

23.  To  be  held     And  FROM  AND  AFTER  the  death  of  each  such  daughter, 

(after  life-in-  .  /.  .      i  ?       . 

terests  for  their  or  m  case    any  of  my  said  daughters  shall  have  died  in 

iromtheh**  my  lifetime   leaving  a  child  or  children  living  at  my 

d^th**f**th '^^  death,  as  to  the  share  of  each  daughter  so  dying  from  and 

testator  as  to  after  my  death  (A),  shall  stand    possessed  of  the  share 

daughters  dying 

in  his  lifetime, 

in  tnut  for  their 

diiidron  at  21,      g^all  accouut  for  the  same  accordingly,  and  that  in  case 

any  son  shall   elect  to  take  the  said  estate,   the  rents 

and  profits  of  the  said  estate  from  the  day  of  my  death 

shall   belong  to  and  be  received  by  such  son,  his  heirs 

or  assigns/' 

The  plan  of  devising  the  real  estate  specifically  to  the  son  "with  a 
provision  that  he  shall  bring  the  value  into  hotohpot,  as  in  the  case 
of  the  first  devise  in  the  text,  has  an  advantage  over  that  of  in* 
eluding  the  real  estate  in  the  residuary  devise  and  giving  the  son 
an  option  to  purchase  it,  as  the  former  plan  will  save  the  difference 
between  the  succession  duty  on  the  estate  and  the  legacy  duty  on 
its  value  (see  as  to  these  daties  supra,  p.  216,  note),  as  well  as  the 
ad  valorem  conveyance  duty. 

{g)  The  incorporation  in  the  investment  clause  of  this  provision 
enabling  the  trustees  to  accept  less  than  a  marketable  title,  which 
is  commonly  inserted  in  the  trustee  clause  near  the  end  of  the  will 
(see  supra,  p.  55),  may  sometimes  enable  the  latter  clause  to  be 
dispensed  with  altogether,  as  in  this  precedent. 
Scheme  of  will  {h)  The  trust  in  the  text  being  for  children  by  name  (not  as  a 

with  regard  to       elass)  there  would,  but  for  the  33rd  section  of  the  Wills  Act,  be  a 

£?  thr^rtltof's  1*P«®  ^  ^  *^®  ^*™  ^^  "^y  *^^  ^y"^S  ^  ^^  testator's  lifetime, 
lifetime  leaving  but  as  to  a  child  dying  in  the  testator's  lifetime  leaving  issue  living 
i»ae.  |^(  the  testator's  death,  a  lapse  would  be  prevented  by  the  enactment 

referred  to,  and  the  share  of  the  child  would  form  an  addition  to 
his  or  her  personal  estate  (see  supra,  p.  43,  note).  This  meets  the 
intention  in  the  case  of  a  son  ;  but  to  accomplish  the  intention  in 
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hereinbefore  expressed  to  be  given  to  her  in  the  residuary    g»»>"P"ra  «'• 
monies  aforesaid,  and  of  the  stocks,  funds,  shares,  and       will  with 

^'  xi  J    xT.        •  xV  /•        8PB0IAL  TRUSTS 

securities  representing  the  same,  and  the  income  thereof,   ov  a  hovsb  ahd 
Intrust,  &c.,  [fcxr  children  of  daughter  at  twenty-one,    '"^"^r"/^* 
<£a,  mjyra,  p.  141].    And  I  further  declare,  that  with     PApqHTERs. 
r^ard  to  any  daughter,  whether  surviving  me  or  dying  in  24.  Ulterior 

trusts  in  default 
of  such  children. 

the  case  of  a  daughter,  it  is  necessary  to  include  the  shares  of 

daughters  so  dying  in  the  settlement  made  by  the  will  of  the 

daughters'  shares.    This  is  effected  by  the  expression  in  the  text. 

By  a  Buhsequent  clause  (infra,  p.  264),  the  lapse  of  the  shares  of 
BODS  or  daughters  dying  in  the  testator's  lifetime  without  leaving 
issue  living  at  his  death,  is  prevented  by  means  of  a  direction  that 
the  residuary  clause  shall  operate  as  if  the  name  of  such  son  or 
daughter  had  been  omitted ;  so  that  the  effect  of  this  wiU  is  in  this 
respect  the  same  as  of  that  in  Precedent  Y.  (see  supra,  pp.  138 
et  seq. ,)  where  the  original  trust  is  for  such  of  the  testator's  chil- 
dren as  shall  be  living  at  his  death,  and  the  provisions  following 
meet  the  case  of  those  children  who  die  in  the  testator's  lifetime 
leading  issue.    Compare  also  Precedent  YI.,  supra,  pp.  65  et  seq. 

It  may  be  thought  that  the  rule  by  virtue  of  which  '*  a  part  of  Rule  as  to  par- 
the  residue  of  which  the  disposition  fails,  will  not  accrue  in  aug-  ^  failure  of 
mentation  of  the  remaining  parts,  as  a  residue  of  residue ;  but  redduL  ^ 
instead  of  resuming  the  nature  of  residue  devolves  as  undisposed 
of"  (per  Sir  T,  Plumer,  M.R.,  1  Swanst.  570]  is  of  a  somewhat 
artificial  character ;  and  that  if  the  matter  were  rea  integral  it  might 
not  unreasonably  be  held  that  on  failure  of  the  bequest  of  part  of  a 
residue,  that  part  would  sink  into  the  residue  for  the  benefit  of  the 
other  residuary   legatees.      See    as    to    the   rule    in    question, 
BhryfMher  v.  Nortkcote,  1  Swanst.  566,  1  Jarm.  Wills,  3rd  ed.» 
p.  728,  Hawkins,  Constr.  Wills,  42.    The  rigid  manner  in  which 
the  role  is  applied  is  strongly  shown  by  the  case  of  Humble  v. 
Blurt,  7  Hare,  247,  where  an  absolute  bequest  by  the  will  of  a 
ahare  of  the  residue  to  A.  was  revoked  by  codicil  except  as  to  A«'s 
life  interest,  with  a  direction  that  on  A.'s  death  it  should  9ink  into 
the  retidue  and  be  disposed  of  accordingly,  and  it  was  held  that  on 
A.'b  death  the  share  was  nevertheless  undisposed  of;  and  see  Lights 
foot  V.  Burstall,  1  Hem.  &  M.  546,  Sykea  v.  Sykea,  L.  E.  3  Ch. 
Ap.  301.    The  effect  of  this  rule  is  sometimes  still  further  to  defeat 
the  testator's  intention,  since  a  child  whom  he  intended  by  codicil 
to  exclude  by  revoking  the  bequest  of  a  share  of  the  residue  to 
Bach  child,  nevertheless  comes  in  as  one  of  the  next  of  kin  for  a 
share  of  what  by  the  operation  of  the  rule  is  undisposed  of;  see 
Ramsay  v.  8hdmerd\ne,  L.  B.  1  Eq.  129. 
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PRBCBDEHT  xii.  my  lifetime  leaving  issue  living  at  my  death,  if  there 

WILL  WITH  shall  be  no  child  living  at  my  death  or  bom  afterwards  of 

OF  A  HODSB  AHD  such  daughtor  who  being  a  son,  &c.  [in  default  of  children 

FURKiTURK  FOR  attaining  a  vested  interest  the  hliare  of  such  dauqhter  to 

UNXARRIBD  ^  J  if 

DAU0HTBR8.  Qo  OS  shc    shoXl  appomt  by  will  (i),  and    in   default 

25.  Shares  of  of  appointmetU  to  axiCTue  to  the  other  children  of  the 
d^ng^in  Ui?**"  ^e^tofor  in  equal  shares,  ut  supra,  pp.  141-2,  mutatis 
testator  8  life-  mutandisX      Provided  always,  and  I  hereby  declare, 

time  without  .  -*  .  '  .      . 

issae,  or  of  sons    that  if  any  of  my  said  sons  or  daughters  shall  die  in  my 

^thouTissiie,  to  lifetime  without  leaving  issue  living  at  my  death,  or  in  case 
sink  into  residue,   ^^^y  ^f  ^y  gj^jj  g^^^g  gj^g^jj  gm-yive  me  and  afterwards  die 

under  the  age  of  twenty-one  years  and  without  issue,  then 
and  in  any  such  case  the  share  hereinbefore  given  to  each 
sou  so  dying  in  the  said  residuary  monies,  and  the  share 
hereinbefore  provided  in  the  same  residuary  moni&s  for 
each  daughter  so  dying  and  her  children  and  otherwise  as 
aforesaid,  shall  not  lapse,  but  shall  sink  into  and  form 
part  of  the  same  residuary  monies  in  the  same  manner  as 
if  the  same  share  had  never  been  so  given  or  provided, 
and  the  name  of  such  son  or  daughter  had  accordingly 
been  omitted  in  the  gift  and  disposition  and  trusts 
hereinbefore  contained  of  the  same  residuary  monies. 
[General  powers    of  advancement,    maintenance,  and 

26.  Proviso  that  accumulation  applicable  to  the  shares  of  the  testator's 
d^ein^**^ouse  ^^^  ^'^  daughters,  and  the  children  of  the  daughters  in 
and  furniture       the  residuarv  estate,  supra,  pp.  45 — 7,  note,  mutatis  mu- 

shall  not  be  sold  ,  "I       _,. 

(except  by  con-  tandis,  and  see  p.  148,  note].  Provided  always,  and  I 
axiy  of^is°<kugh-  hereby  declare,  that  the  said  trustees  or  trustee  shall  not 
ters  remain  un-     ggji  ^YiB  Said  housc  at wherein  I  now  reside,  or  the 

married  ; 

garden  and  appurtenances  therewith  held  or  occupied,  or 

(t)  The  power  of  appointment  would  of  oourse  be  inoperative  as 
to  a  daughter  dying  in  the  testator's  lifetime.  In  fact  it  was  de- 
cided in  Janes  v.  SauthaZI,  32  Beav.  31  (though  it  is  difficult  to 
suppose  that  the  matter  was  ever  open  to  c|oabt),  that  a  general 
power  given  by  will  to  a  person  who  predeceased  the  testator  was 
not  executed  by  the  will  of  the  donee. 
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the  books,  pictures,  plate,  linen,  glass,  china,  household    pucbdintxh. 
goods  or  furniture,  which  shall  be  in,  or  about,  or  belong-       ^^j^j^  ^^g 
inff  to  the  same  at  my  death,  or  any  of  them,  so  long  as    ^^"^^^^  trusts 

®  1/  ^  ^  '  O  OP  A  HOUSE  AND 

any  one  or  more  of  my  said  daughters  G.  B.,  H.  B.,  and    furkiture  for 

J.  B.,  shall  be  living  and  a  spinster  or  spinsters,  unless      daughters. 

such  sale  shall  be  made  by  the  direction  or  with  the  con- 

sent  of  such  of  my  said  daughters  as  shall  for  the  time  being 

be  spinsters  or  a  spinster,  and  of  full  age,  And  that  in  27.  —and  shall 

the  meantime  and  until  the  said  last-mentioned  house  and  ^ch^moMried 

premises  shall  be  sold,  the  said  trustees  or  trustee  for  the  daughters  for  the 

time  being  ; 

time  being  shall  permit  all  or  such  one  or  more  of  my  said 
daughters  as  shall  for  the  time  being  be  spinsters  or  a 
spinster,  to  reside  in  and  occupy  and  enjoy  the  said  house, 
garden,  and  appurtenances,  books,  pictures,  plate,  linen, 
glass,  china,  household  goods  and  furniture,  they  or  she  at 
their  or  her  own  cost  keeping  the  same  in  good  repair  and 

condition  (reasonable  wear  and  tear  as  to  the  said  personal 

« 

chattels  excepted),  and  adequately  insured  against  loss  or 
damage  by  fire,  and  paying  the  ground  rent,  taxes,  and 
outgoings,  payable  in  respect  of  the  said  house  and  appur- 
tenances, and  performing  and  observing  the  lessee's  cove- 
nants contained  in  the  lease  thereof;  Or  shall  by  the  28.  —but that 
direction  or  with  the  consent  of  such  of  my  said  daus^hters  *^®  "*?*  ^^*u 

J  o  consent  may  be 

as  shall  for  the  time  being  be  spinsters  or  a  spinster  and  let,  and  the  rent 
of  full  age,  let  the  said  house,  garden,  and  appui-tenances  daaghters ; 
for  such  term  or  terms  of  years,  at  such  rent  or  rents,  and 
upon  such  conditions  in  every  respect  as  the  said  trustees 
or  trustee  shaU  think  fit,  and  shall  pay  the  net  rents  and 
profits  to  be  received.from  the  same  premises  unto  and  be- 
tween all  or  such  one  or  more  of  my  said  daughters  as  shall 
for  the  time  being  be  living  and  be  spinsters  or  a  spinster, 
if  more  than  one  in  equal  shares  :  And  I  hereby  further  29.  —but  if  the 
declare,  that  if  the  same  house  shall  be  let  in  pursuance  f^^ture  to  h& 
of  the  trust  aforesaid,  then  the  said  goods,  furniture  and  *®*'^- 
effects  bequeathed  therewith  as  aforesaid,  shall  be  forthwith 
sold  in  pursuance  of  the  trust  for  sale  hereinbefore  con- 


•, 
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PREOEDUT  xn.  tained.    And  I  FURTHER  DECLARE,  that  if  the  same  house 

WILL  WITH  garden  and  appurtenances,  goods,  furniture  and  effects,  or 

SPBCLiL  TRUSTS  /.  .  •,  .  i      n    i  i  i         i  m 

Of  A  HOUSE  AHD  ^^J  01  tho  samo  premises,  shall  be  sold  while  any  one  or 

"T^Ri.r  "^^"^  «^  °»y  «"<i  daughters  shaU  be  Uving  and  a  spinster 

DAuoHTBRs.  Qf  spiustors,  tho  income  of  the  net  monies  to  arise  from 


80.  If  the  house  any  such  sale  or  sales,  or  of  the  stocks,  funds,  shares,  or 
aold  bhf  ^-  securities  representing  the  same,  shall  so  long  as  any  one 
married  daugh-     qj-  niore  of  my  said  daughters   shall  be  livinff  and  a 

ters  for  the  time        ... 

being  to  be  spinster  or  spinsters,  be  paid  to  or  between  such  one  or 

income  of  the  more  of  them  as  shall  for  the  time  being  be  living  and  a 

produce.  spinster  or  spinsters,  if  more  than  one  in  equal  shares ; 

81.  Direction  to  And  I  DIRECT,  that  as  soon  as  conveniently  may  be  after 
tory  of  the  for-  niy  death,  an  inventory  shall  be  made  of  the  said  books 
mtore;  pictures,  plate,  linen,  glass,  china,  household  goods  and 

furniture,  which  shall  be  in  or  about  or  belonging  to  the 

said  house  at at  my  death,  and  that  two  copies  shall 

be  made  of  such  inventory,  and  that  each  of  them  shall  be 
signed  by  the  trustees  or  trustee  for  the  time  being  of 
this  my  will,  and  by  sn^h  one  or  more  of  my  said  daughters 
as  shall  for  the  time  being  be  living  and  a  spinster  or 

82.  — ^d  to  see  spinsters.  And  thIt  the  said  trustees  or  trustee  for  the 
TBtion  i^ln-  time  being  shall  see  that  the  same  goods,  furniture  and 
■nnnoe  thereof.    qQqq^^q  are  properly  preserved  (reasonable  wear  and  tear 

excepted)  and  insured  against  damage  by  fire,  at  the 
expense  of  the  usufructuary  or  usufructuaries  thereof  for 
the  time  being  (j).  \_Power  to  postpone  sale  and  conver- 
sion  of  residuary  real  and  personal  estate,  and  direc- 
tion as  to  intermediate  vncome,  supra,  p,  49.  Power  of 
leasing  as  to  residuary  estate,  p.  61.  Power  to  trustees 
to  settle  questions,  p,  54.  TrvMee  clause,  p.  55.  Declara- 
tion as  to  devolution  of  trustees'  powers,  p.  56.  Devise 
of  trust  and  mortgage  estates,  p.  68,  Appoi/ntment  of 
executors,  p.  61.  Appointment  of  trustees  guardians,  see 
p.  62.]    In  witness,  &c. 


(J)  Compare  with  the  above  trusts  the  form  in  p.  69  note,  supra. 
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XIIL 

WILL  of  REAL  wnd  personal  estatk    General  devise 
ani  BEQUEST  of  the  testator's  own  property  on 
trust  for  appropriation  of  investments  to  a  specified 
arrumnt,  for  the  benefit  of  the  testator's  elder  son 
for  life,  protected  against  creditors,  rfc,  and  after 
his  death  for  his  issue.    Ulterior  trusts  i/n  de- 
fault of  children  of  the  son  attaining  'a  vested 
interest    Power  of  advancement  in  favour  of  the 
son  out  of  the  capital.    Proviso  that  if  the  son 
shall  die  i/n,  the  testator's  lifetime  witliout  issues,  the 
APPROPRUTiON  shall  NOT  take  plouce.    Declaration 
of  trust  of  sv/rphis  of  residuary  estate  for  the 
testator's  five  daughters  attaining  twenty-three 
or  MARRYING  with  CONSENT  to  the  exclusion  of 
any  marrying  without  consent.    Settlement  of 
daughters'  portions  on  them  amd  their  children. 
Trust  of  a  daughter's  portion  in  default  of  her 
children  for  her  brothers  and  sisters  or  their 
issue  as  she  shall  by  will  appoint,  amd  in  default 
of  appointment  for  her  next  of  kin.    Proviso  Uiat 
a  daughter  dying  in  the  testator's  lifetime  leaving 
children  shall  take  as  if  she  had  survived  him, 
Becital  of  settlement  giving  power  of  appoint- 
ment among  the  testator's  issue  over  proceeds  of 
hereditaments  conveyed  in  trust  for  sale.    Appoint- 
ment of  the  TRUST  PROPERTY  upon  trust  for  main- 
tenance of  the  testators  younger  son  untU  twenty- 
three  and  for  payment  to  him  of  a  specified  sum  at 
that  age.    Appointment  of  the  surplus  of  the  trust 
property  in  truest  for  the  testator's  five  daugh- 
ters atta/ining   twenty-three  or   marrying    in 
his  lifetime,  or  after  his  death  with  consent  of 
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will  of  thb 
testator's  own 
propbrtt  and 

OP  PllOPERTy 
•AUBJKOT  TO  A 

POWSR  UP 

APPOINTXBNT 

IK  PAVOUR  OP 

HIS  I8SUB. 


trustees.  Substitution  of  children  for  daughter 
DYING  in  the  testator's  lifetime  leaving  children  (a). 
Appointment  of  rents  and  profits  of  the  heredita- 
ments  subject  to  the  trust  for  sale  in  the  scume  manner 
as  the  income  of  tlie  settled  ti*ust  property.  Recom- 
mendation to  the  daughters  to  settle  their  ap- 
pointed   shares    upon  mxirriage.     Proviso    iJuU 


As  to  wills  exer- 
cising special 
powera  of  ap- 
iwintment 
among  issue. 


(a)  Powers  to  appoint  to  issue  usually  (as  in  the  case  in  the 
text)  expressly  extend  to  grandchildren.  If  the  power  is  confined 
to  children,  inasmuch  as  such  a  power  does  not  authorise  an 
appointment  to  grandchildren  {Brudenell  y.  Elwes,  I  East,  442. 
7  Yes.  382,  Sug.  Fow.,  8th  ed.,  pp.  664  et  seq.),  nor  to  the  repre- 
sentatives of  a  deceased  child  {Maddison  v.  Andrew,  1  Yes. 
Sen.  58,  Sug.  Fow.  p.  670),  and  as  the  33rd  section  of  the  WiUs 
Act,  saying  gifts  to  a  child  of  the  testator  &om  lapse  in  the  event 
of  the  child  dying  in  his  lifetime  leaving  issue,  does  not  apply  to 
appointments  under  special  powers  {Griffiths  y.  Gale,  12  Sim.  327, 
354,  supra,  p.  43,  note),  provision  could  not  be  made  for  the  issue 
of  a  child  predeceasing  the  testator  otherwise  than  by  leaving  a 
share  unappointed  so  as  to  devolve  on  the  deceased  child  under 
the  trust  in  default  of  appointment,  with  the  aid  of  the  hotchpot 
clause  (if  any)  contained  in  the  instrument  creating  the  power,  or 
&  similar  clause  inserted  in  the  will  to  supply  its  omission  in  the 
former  instrument  (see  ante,  Yol.  iii..  Settlements,  pp.  168—9) ;  or 
by  giving  benefits  out  of  some  other  fund  to  the  persons  entitled 
in  default  of  appointment,  on  condition  of  their  confirming  the 
appointment,  so  far  as  in  excess  of  the  power. 
.  That  an  appointment  may  now  be  made  to  some  or  one  of  the 
objects  of  the  power  to  the  exclusion  of  the  others,  although  not 
expressly  authorised  by  the  power,  see  37  &  38  Yict.  c.  37,  referred 
to  supra,  p.  39,  note.  As  to  the  application  of  the  rule  against 
perpetuities  to  appointments  under  special  powers,  see  supra, 
p.  226,  note.  That  a  will  exercising  a  power  of  appointment  must 
be  executed  in  the  ordinary  mode,  whatever  the  requirements  of  the 
power  maybe  in  this  respect,  see  the  Wills  Act,  s.  10,  supra, 
p.  17.  As  to  the  legacy  and  succession  duties  payable  in  respect  of 
appointments  under  special  powers,  see  the  Legacy  Duty  Acts, 
36  G^.  III.  0.  52,  s.  18,  8  &  9  Yict.  c.  76,  s.  4,  and  the  Succession 
Duty  Act,  16  &  17  Yict.  c.  51,  s.  4,  the  effect  of  which  is  that  the 
appointee  is  liable  to  duty  as  on  a  legacy  or  succession  from  the 
creator  of  the  power. 
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trustees*  subsequent  approbation  of  marriage  shall  pmoidbntxiii- 
he  equivalent  to  prior  consent. 


WILL  Of  THI 
TKSTATO&'S  OWN. 
PBOPBETT  AHD 

OF  PROPERTr 


I,  A.  B.,  of  &c.,  [supra,  p,  26.  General  devise  and 
bequest  of  real  and  personal  estate  in  trust  for  conver-  bubjbot  to  a 
slon  and  payment  of  debts,  dtc,  and  investment  of  residue  appointmbm 
with  power  to  vary  securities,  supra,  pp,  29 — 35.]    And     '^^J^i^uk.^' 

SHALL  out  of  the  trust  funds  constituting  or  representing  ~ ■ 

my   residuary    estate    appropriate    investments    to    the  appropriation  of 
amount  or  value  (at  the  time  of  the  appropriation  thereof)  g^fi^^'j^J^nt 
of  £— —  sterling,  which  appropriated  trust  funds  shall  for  the  benefit  of 
(notwithstanding  the  appropriation  thereof)  continue  sub-  elder  son  and 
ject  to  the  power  of  varying  and  transposing  investments  ^"  ^■°'''- 
hereinbefore  contained;   And  shall,  if  my  son  E   B. 
shall  not,  &c.  [direction  for  payment  of  in^come  to  the 
son  until  bankruptcy  or   alievxUion,  supra,   p.    166. 
Power  for  the  trustees  to  apply  the  income  for  the  benefit 
of  the  son  arid  his  family  after  the  determ,inxition  of  his 
life  interest,  p,  167]  ;  And  shall  during  such  remainder  2.  Tmsig  of 
of  the  life  of  my  said  son  E.  B.  from  time  to  time  pay  fund°after*^ 
and  apply  the  residue  not  applied  under  the  discretionary  |?^^".^  °^  ^on'a 
trust  or  power  lastly  hereinbefore  contained  of  the  same  during  remain- 
income  in  manner  following  (that  is  to  say),  all   such  for  his  iMue,*if 
income  accruing  payable  while  there  shall  be  any  child  or  *"* J  ^^  stirpes, 
children  or  other  issue  of  my  said  son  E.  B.  in  existence  addition  to 
shall  be  paid  and  divided  to  and  between  such  child  or  duary  estate, 
children  and  issue  in  existence  at  the  time  of  the  actual 
accruer  thereof,  in  equal  shares  per  stirpes,  and  all  such 
income  accruing  payable  while  there  shall  be  no  child  or 
children  or  other  issue  of  my  said  son  in  existence  shall 
8ink  into  and  thenceforth  form  part  of  the  surplus   or 
balance  of  my  residuary  estate  (a).    And  I  declare,  that  ^-  Trusts  of 

''  ,  appropriated 

after  the  death  of  my  said   son  £.  B.   the  trust  funds  fund  after  the 
whereof  trusts  are  now  being  declared  shall  be  held  in  his  issue  • 


(a)  Compare  the  form  of  trust,  supra,  p.  16S. 
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pjiioiDVirT  xin. 

WILL  or  THB 

tistator's  owk 
peopkett  and 

OF  PROFXRTr 
flVBJBOT  TO  A 

POWER  or 

AFPOIKTlCKirT 

iH  PAvovE  or 

H18  IB9UB. 

4.  — and  in 
de&uH  of  chil« 
dren  of  the  son 
attaining  a 
Tested  inteveft ; 


6.  —for  such  of 
the  testator's 
five  daoghters  as 
shall  be 
spinsters  at  tiie 
time  of  distri- 
bation : 


6.  -^ifnone, 
in  trost  for  snch 
of  testator^s 
daughters  and 
jouDger  son  as 
shall  be  living  at 
the  time  of 
distribution  : 


tnist,  &c.  [for  the  issue  of  the  son  as  he  shaU  appoint^ 
and  in  default  of  appointment  for  his  sons  attaining 
twenty-one  and  daughters  attainvng  twenty-one  or 
maaTying,  equally  ;  Hotchpot  clav^;  supra,  pp,  140 — 
141,  Tn/idatis  mutandis] ;  And  I  declare,  that  if  there 
shall  be  no  child  (living  at  my  death  or  bom  afterwards) 
of  my  said  son  E.  B.,  who  being  a  son  attains  the  age  of 
twenty-one  years,  or  being  a  daughter  attains  that  age  or 
marries  under  that  age,  then  from  and  after  the  death 
and  such  failure  of  children  of  my  said  son,  whichever 
shall  last  happen  (the  time  of  happening  of  which  event 
is  in  the  ulterior  trusts  hereinafter  expressed  concerning 
the  said  trust  premises  whereof  trusts  are  now  being 
declared  referred  to  as  the  time  of  distribution),  the  said 

trust  premises  representing  the  said  sum  of  £ ,  and 

the  income  thereof,  or  so  much  thereof  respectively  as 
shall  not  have  been  appointed  or  become  vested  as 
aforesaid,  shall  be  held  upon  the  trusts  hereinafter  ex- 
pressed (that  is  to  say),  If  ANY  one  or  more  of  my  five 
daughters,  M.  B,,  N.  B.,  O.  B.,  P.  B.,  and  Q,  B.,  shall  be 
a  spinster  or  spinsters  at  the  said  time  of  distribution, 
the  same  trust  premises  shall  be  held  in  trust  for  such 
my  daughter  or  daughters,  being  a  spinster  or  spinsters 
at  that  time,  and  if  more  than  one,  to  be  equally  divided 
between  such  daughters;  And  IF  NONE  of  my  said 
daughters  shall  be  a  spinster  at  the  said  time  of  distri- 
bution! the  same  trust  premises  shall  be  held  in  trust 
for  all  such  of  my  said  daughters  and  my  younger  son, 
F.  B.,  as  shall  be  living  at  the  said  time  of  distribu- 
tion (6),  if  more  than  one  of  them  my  said  daughters  and 
younger  son  shall  be  then  living,  to  be  equally  divided 
between  them,  and  if  but  one  object  of  the  class  shall  be 
then  living,  the  whole  to  be  in  trust  for  that  one  object ; 


(h)  As  to  trusts  for  such  of  the  objects  as  shall  be  liyiag  at  the 
time  of  distribution,  see  supra,  p.  231,  note  (o). 
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But  if  as  well  all  my  said  daughters  as  my  said  younger  pbhobdeotiiii. 

son  shall  have  died  before  the  said  time  of  distribution,  will  ov  ths 

then  the  same  trust  premises  shall  be  held  in  trust  for  ^^^^rYAVh 

the  children  liyinc:  at  the  said  time  of  distribution  of  my  ^»  propbrtt 

*^                                                                                              ,                   "^  8UBJB0T  TO  A 

said  respective  daughters,  as  tenants  in  common,  in  equal  powir  of 

shares  per  capita.    Provided  always,  and  I  declare,  that  ,»  ,avouk  o» 
notwithstanding  anything  hereinbefore  contained  it  shall 


APPOIHTMBNT 

9  FAVOUR  C 

HI0  I88UB. 


be  lawful  for  the  trustees  or  trustee  for  the  time  being  of  7.  —if  none,  in 

tfrust  for  the 

this  my  will,  at  any  time  or  times  during  the  lifetmie  of  children  then 
my  said  son,  R  B.,  if  and  whensoever  such  trustees  or  aaaghtera,  * 
trustee  shall  in  their  or  his  uncontrolled  discretion  think  n^^y  P®' 

capita. 

fit  80  to  do,  to  advance  and  apply  the  whole  or  any  part  g.  p^^er  of  ad- 

or  parts  of  the  said  sum  of  £ or  the  trust  premises  ^™^!^p*^fi^ 

representing  the  same,  for  the  advancement  or  benefit  of  favour  of  the 
my  said  son,  K  B.,  as  the  said  trustees  or  trustee  snail 
think  fit  (but  any  such  advancement  to  be  without  preju- 
dice to  the  continuance  of  the  trusts  hereinbefore  de- 
clared, so  far  as  regards  the  surplus  or  remainder,  if  any, 
of  the  said  trust  premises  whereof  trusts  are  hereinbefore 
declared  in  favour  of  my  said  son  and  his  family  as  afore- 
said).   Provided  also,  and  I  declare,  that  if  my  said  son,  9.  Proviso  that 
E.  B.,  shall  die  in  my  lifetime,  and  no  child  or  other  issue  ^^^l  JJe  tw- 
of  such  my  son  shall  be  living  at  my  death,  or  bom  in  due  *«?»r'8  lifetime 

"^  .1  "Without  issue 

tune  afterwards,  the  trusts  hereinbefore  declared  concern-  the  appropriation 
iug  the  trust  premises  representing  the  aforesaid  sum  of  pj, 


lace. 


shall  wholly  fail  of  effect,  and  in  that  case  the 
direction  for  the  appropriation  of  investments  to  that 
amount  or  value  shall  not  (for  the  purpose  of  executing 
the  trusts  hereinbefore  declared  concerning  the  same 
trust  premises  after  the  death  and  failure  of  children  of 
my  said  son,  or  for  any  other  purpose)  be  carried  into 
effect,  but  this  my  will  shall  operate  as  if  no  such 
direction  had  been  herein  contained  (c).    And  I  declare  10.  Declaration 

^^  of  trust  of 

surplus  of  resi- 

(c)  When  a  fund  is  settled  by  will  upon  trusts  in  sxiccession,  in-  ^^^^^  estate  ; 

eluding  an  ultimate  trust  not  (as  is  often  the  case)  directing  the  fund 
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that  the  tmsteeB  or  trustee  for  the  time  being  of  this  my 
will  shall,  subject  to  and  after  satisfaction  of  the  trusts 
hereinbefore  declared,  stand  possessed  of  the  trust  funds 
constituting  or  representing  my  residuary  estate,  or  (as 
the  case  may  be)  the  surplus  or  balance  thereof,  In  trost 
for  all  such  of  my  said  five  daughters,  M.  B.,  N.  B., 
Hia  13BPB.  Q  g^  p  g^  j^j^j  Q  g^  ^  shall  survive  me,  and  as  shall 
11.  — fotthe       have  attained   the  age  of  twenty-three  years   or  been 

totatonfi™  _        _"  _     ■'  -"^ 

dhaghtflra  kt-  married   in  my  lifetime,  or  being  respectively  spinsters 

m^^ng  i^h  and  under  the  age  of  twenty-three  years  at  my  death, 

«d^on'^%  ^^^^  thereafter   attain  the   age   of  twenty-three  years 

daughter  mMTjr-  ^thout  having  been  married  or  marry  under  that  aare 

ing  without  .  ,      ,                           ,.    > 

sunaaat.  witli  the  coDseut  of  the  trustees  or  trustee  for  the  time 

being  of  this  my  will  (to  the  ezclusiou  of  any  of  my  said 
daughters  who  being  a  spinster  at  the  time  of  my  death 
shall  thereafter  marry  under  the  age  of  twenty-three 
years  without  such  consent  as  aforesaid)  (d),  the  objects  of 
the  present  trust,  if  more  than  one,  to   take  in   equal 


to  &11  into  tlie  residue  upon  failure  of  the  prior  trusts,  bnt  keeping 
tho  deetiuatioii  of  the  fund  distinct  from  that  of  the  residue,  it  is 
proper  to  consider  whether  if  the  prior  trusta  fail  in  the  testator's 
lifetime,  the  appropriation  shall  take  place  eo  as  to  give  effect  to 
the  ultimate  trust ;  or  whether,  aa  in  the  text,  in  case  of  the  failure 
of  the  prior  trasts  in  the  testator's  lifetime  the  bequest  shall  fail 
altogether,  and  not  take  effect  merel  j  for  the  benefit  of  the  objects 
of  the  ultimate  tmat.  It  ia  probable  that  when  the  alternative  ie 
distinctly  before  the  testator,  the  latter  will  often  bo  found  to  be 
his  intention. 

When,  as  in  the  text,  a  legacy  b  given  out  of  the  residnsry 
estate,  care  must  be  taken  that  if  the  legacy  should  fail,  the 
amount  be  restored  io  the  residue,  and  be  not  left  undisposed  of 
under  tlie  doctrine  in  SkryTnahtr  v.  Nmihcote,  1  Swanst.  566, 
referred  to  supra,  p.  263,  note.  This  ia  efi'ected  in  the  will  in  the 
text,  which  directs  an  appropriation  out  of  the  residue,  by  a  pro- 
vision that  in  the  event  in  which  the  legacy  is  to  fail,  the  appropiia- 
tion  shall  not  take  place,  and  the  will  shall  operate  as  if  it  had 
contained  no  direction  for  that  purpose, 

(i^)  See  supra,  p.  72,  note,  and  compare  the  form  of  trust,  supra, 
p.  243. 


12.  Proviso  that 
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shares.    Peovided  nevertheless,  and  I  hereby  declare,    wkokdbht  xm. 
that  the  share  or  portion  of  each  or  any  of  my  said     will  of  the 
daughters  under  the  trusts  lastly  hereinbefore  contained    ^^tllrrAs^ 
shall  not  become  her  own  absolute  property,  but  shall  be     ^'  property 
considered  as  vesting  at  such  time  as  hereinbefore  in  that       power  o» 
behalf  mentioned,  and  shall  thenceforth  be  held   upon     in  favour  of 
and  for  the  trusts  and  purposes  hereinafter  expressed       ""  ^^^*' 
concerning  the  same  (that  is  to  say),  upon  trust  that  the  j[f '  ^»g 
trustees  or  trustee  for  the  time  being  of  this  my  will,  portion  shall  be 

1    n  /!•  J     /•  1  •oil  •         ^®^^  Upon  truits 

shall  (from  and  after  the  vesting  of  such  share  or  portion  for  her  separate 

under  the  trusts  hereinbefore  contained)  pay,  &c.  [trusts  ^^^  her  death 

for  payment  of  the  income  to  the  daughter  for  life  for  her  ^or  her  children 
separate  use  without  anticipation,  supra,  p.  1 39 ;  after  her 
death,  trust  of  the  principal  for  her  sons  attaining  twenty- 
(me,  and  daughters  attainimg  twenty-one  or  marrying, 

equaUy,  supra,  p.  141].    And  I  declare,  that  if  there  J^:  ^^J"^*". 

shall  be  no  child  (living  at  my  death  or  bom  afterwards)  dren  of  the 

of  such  daughter  who  shall  attain  a  vested  interest  under  broSera^and^  ^' 

the  trusts  hereinbefore  contained,  then  the  same  trust  ?«*«"  or  their 

'  usne,  as  Ehe  shall 

premises  shall,  from  and  after  the  death  of  such  daughter  by  wUl  appoint ; 

or  such  default  or  failure  of  her  children  (whichever  shall 

last  happen),  and  subject  to  the  powers  and  provisions 

hereinafter  contained,  be  held,  IK  trust  for  all,  or  such 

one  or  more  exclusively  of  the  others  or  other  of  my  said 

other  children  (the  brothers  and  sisters  of  such  daughter) 

and  of  the  issue  of  such  respective  other  children  (such 

issue  being  bom  in  the  lifetime  of  some  one  or  more  of 

my  said  respective  children,  or  within  twenty-one  years 

after  the  death  of  the  survivor  of  such  respective  children), 

at  such  age  or  time,  or  respective  ages  or  times,  if  more 

than  one,  in  such  shares,  and  upon  such  conditions,  with 

such  restrictions,  and  in  such  manner  as  such  my  daughter 

shall  by  will  or  codicil  (to  be  executed  after  such  daughter 

shall  have  acquired  a  vested  interest  in  a  share  or  portion 

under  the  trusts  of  this  my  will)  appoint;  And  in  de-  J^-J^ntmS 

FAULT  of  such  appointment,  and  so  far  as  no  such  ap-  ^^'j  ^«  >i«**  of 

VOL.   IT.  T 
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PRSCEBEITT  XIII. 


will  of  thk 
tbbtator's  own 
propsrtt  and 
of  propbrtt 
bubjxct  to  a 

POWER  OF 
APPOIHTHENT 
15  FATODR  OF 

HIS  ISSUE. 

15.  ProYiso  that 
daughter  dying 
in  testator's 
lifetime  leaving 
children  shall 
take  as  if  she 
had  sarviTed 
him,  and  in 
default  of  chil- 
dren attaining  a 
vested  interest, 
her  next  of  kin 
shall  be  ascer- 
tained as  at 
testator^s  death. 


16.  Maintenance 
clause  as  to 
daughters  and 
grandchildren. 


pointment  shall  extend,  in  trust,  &c.  [for  the  daughter's 
statutoiy  next  of  Mn,  so  aa  to  exclude  a  husband^  supra, 
p.  200,  Tiote.    Power  for  daughters  to  appovnt  life  inte- 
rests to  surviving  husbands,  see  p.  142,  supra.]   Pro- 
vided ALSO,  and  I  further  declare,  that  in  case  any  of  my 
said  daughters  shall  die  in  my  lifetime,  leaving  a  child  or 
children   who   shall   be  living  at  my  death,  any  such 
daughter  of  mine  shall,  for  the  purpose  of  taking  a  share 
or  portion  of  my  residuary  estate,  be  treated  as  if  she  had 
survived  me,  but  had  died  immediately  after  my  death, 
and  the  shai-e  or  portion  appropriated  to  such  daughter, 
and  the  income  thereof,  shall  be  held  and  applied  accord- 
ingly, and   in  the  event  of  such   share   or  portion  not 
eventually    vesting  in    the    child   or*  children  of   such 
daughter  under  the  trusts  of  this  my  will,  the  person  or 
persons  who  shall  become  entitled  thereto  by  virtue  of  the 
ultimate  trust  referring  to  the  statutes  for  the  distribution 
of  the  eflFects  of  intestates  shall  be  ascertained  as  if  such 
daughter  had  survived  me  and  died  immediately  after  my 
death  (e).    Provided  always,  and  I  hereby  declare,  that 
the  trustees  or  trustee  for  the  time  being  of  this  my  will 
shall  pay  and  apply  the  whole  or  such  part  as  the  said 
trustees  or  trustee   shall  think  fit  of  the  interest,  divi- 
dends,  and  income  of  the  share  or  portion    which  any 
daughter  of  mine  or  any  grandchild  of  mine  (whether  a 
child  of  my  said  son  E.  B.  or  of  any  of  my  said  daughters) 
shall  for  the  time  being  be  entitled  to  or  interested  in  pre- 
sumptively or  in  expectancy  under  any  of  the  respective 
trusts  hereinbefore  declared  (but  as  to  grandchildren  not 
until  after  the  determination  of  the  preceding  interests 
created  by  or  under  this  my  will)  for  or  towards  his  or  her 
education  or  for  or  towards  his  or  her  maintenance  (as 
regards  my  said  respective  daughters,  as  well  during  their 


(«)  See  supra,  p.  201,  note  {h). 
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respective  minorities  as  afterwards  (/) ),  until  such  his  or  precedeut  xm. 

her  expectant  share  or  portion  shall  become  vested ;  And 

that  the  said  trustees  or  trustee  for  the  time  being  may 

either  themselves  or  himself  so  pay  or  apply  the  same  or  ^^  property 

r    J               rr  J  SUBJECT  TO  A 

as  to  any  such  grandchild  of  mine  may  pay  the  same  to  power  of 

the  guardian  or  guardians  of  such  grandchild  for  the  pur-  h,  favour  op 


WILL  or  THE 

testator's  own 
property  and 


HIS  ISSUE. 


poses  aforesaid  without  seeing  to  Hhe  application  thereof  ; 

And  shall  during  such  suspense  of  vestinij  as  aforesaid  "^J-  i\ccumuia- 

,      *     ^  *^  ^  tion  cl&use  as  to 

accumulate  (gr)  all  the  residue  (if  any)  of  the  same  income,  surplus  income 
in  the  way  of  compound  interest,  by  investing  the  same  Bharw^of  daugh- 
and  the  resulting  income  thereof  in  or  upon  any  such  in-  *?nj^**  grand- 
vestments  as   are  hereinbefore   mentioned,  and  such  re- 
spective accumulations  shall  be  added  and  form  accretions 
to  and  eventually  devolve  together  with  the  respective 
principal  funds  from  which  the  same  respectively   shall 
have  proceeded,  but  with  power  for  the  said  trustees  or 
trustee  for  the  time  being  to  resort  to  the  accumulations 
of  any  preceding  year  or  years,  and  to  apply  the  same  for 
or  towards  the  education  or  maintenance  of  the  daughter 
or  of  the  grandchild  of  mine,  for  the  time  being  presump- 
tively entitled  to  or  interested  in  the  respective  principal 
fund  from  which  the   same  respectively  shall  have  pro- 
ceeded, in  the  same  manner  as  such  accumulations  might 
have  been  applied  in  case  they  had  been  income  arising 
from  the  original  trust  fund  in  the  year  in  which  the  same 
fihall  be  so  applied.     Provided  also,  and  I  hereby  de-  is.  Power  of 
Clare,  that   it  shall  be   lawful  for  the  said   trustees   or  J^g^dchUdrTn. 
trustee  for  the  time  being  at  any  time  or  times  after  the 
determination  of  the  respective  interests  created  by  this 

« 

my  win,  which  are  or  shall  be  prior  in  point  of  effect  to 
the  interest  of  any  grandchild  of  mine,  or  during  the  pen- 

(/)  CompaTe  the  form,  supra,  p.  229,  and  see  the  note  thereto. 

{$)  Having  regard  to  the  ages  of  the  testator's  daughters  at  the 
date  of  the  will  in  this  case  (see  infra,  p.  277)  the  insertion  of  a 
clause  restricting  the  accumulation  to  twenty-oho  years,  as  in 
Precedent  X.,  supra,  p.  230,  is  unnecessary. 

T   2 
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PEECBDiRT  ziii.  (ieiicy    or  contingency    of   any  such    prior  interest  or 

WILL  OF  THE  intcrcsts,  if  the  person  or  persons  interested  shall  consent 

'n^mnlv^  thereto  in  writing,  to  raise  any  part  or  parts^  not  exceed- 

OF  PROPKRTT  [^cf  i^  tho  wholc  ono-half,  of  the  then  expectant  or  pre- 

8UBJB0T  TO  A  °  ,  ,  . 

powEE  OF       sumptive  or  vested  share  of  such  respective  grandchild  of 

IN  FAVOUR  OF    nxiuc  undcr  the  trusts  hereinbefore  declared,  and  to  apply 

_  ^"  ^^^''       the  same  for  his  or  her  advancement  or  benefit  as  the  said 

trustees  or  trustee  shall  think  fit  [Poiver  to  poatpinie 
sale  and  conversion  of  real  and  personal  estate,  and 
direction  as  to  intermediate  income,  supra,  p,  49.  Power 
for  trustees  to  apportion  funds  and  settle  questions, 
19.  Recital  of  supiu,  p,  34].  And  WHEREAS,  by  virtue  of  a  settlement 
"**^Tlf  """^  effected  by  an  indenture  dated  the day  of ,  and 

power  01  ap-  •'  j  * 

pointment  among  expressed  to  be  made  between  [parties],  the  net  proceeds 

issue  over  pro-  of  certain  freehold  hereditaments  situate  in  the  parish 

dttaiente^wn-  ^^  ^^^  county  of  ,  and  of  certain  copyhold 

jeyed  in  trust  hereditaments   held  of  the  manor  of ,  in  the  same 

icr  sale ; 

parish  (which  respective  freehold  and  copyhold  here- 
ditaments are  under  an  indenture  of  even  date  with 
such  settlement  vested  in  trustees  for  sale  thereof) 
stand  settled  (in  the  events  which  have  happened)  upon 
trust  for  the  investment  thereof  in  manner  in  the 
said  settlement  mentioned,  with  power  of  transposing  in- 
vestments, and  upon  trust  for  payment  of  the  income  of 
the  said  trust  premises  to  me  during  my  life,  and  after 
my  death,  in  trust  for  all  and  every,  or  such  one  or  more 
(exclusively  of  the  other  or  others)  of  the  issue  of  me,  the 
testator,  and  my  said  late  wife  C.  B.,  deceased,  whether  a 
child  or  children,  or  remoter  descendant  or  descendants 
(such  remoter  descendant  or  descendants  being  born 
during  the  lives  of  me  and  the  said  C.  B.,  or  the  life  of 
the  survivor  of  us),  at  such  age  or  time,  or  respective  ages 
or  times,  in  such  shares  or  proportions,  with  such  provi- 
sions for  maintenance  and  advancement,  upon  such  con- 
ditions, with  such  restrictions,  and  in  such  manner  as  I 
shall  by  deed  or  by  will  or  codicil  appoint ;  and  in  default 


WILLS.  277 

of  appointment,  in  trust  for  the  children  of  me  and  the  prkckdeht  xm. 
said  C.  B.,  as  therein  expressed ;  and  the  rents  and  profits      ttill  of  tbb 

of  the  said  hereditaments  until  sale  are  subject  to  the  propsrtt  ikd 
same  trusts  as  the  income  of  the  investments  made  with     ?"*^*2?^! 

SrBJEOT  TO  A 

the  proceeds  of  the  sale  thereof ;  And  whereas,  there  are       ^ow^b  of 
issue  of  me,  the  testator,  and  the  said  C  B.,  two  sons  and     m  favour  of 

five  daughters  who  are  respectively  hereinbefore  named,  ? '- — 

and  the  youngest  of  whom,  namely  the  said  Q.  B.,  is  now  g^te^f^JeBUtor'a 

of  the  age  of years  or  thereabouts,  so  that  all  such  family. 

children,  if  respectively  living  to  attain  the  age  of  twenty- 
three  years,  must  necessarily  attain  that  age  within  the 
period  of  twenty-one  years  after  my  death  {h) :  Now  I  2i.  M^^^*^^^^ 
HEREBV  DECLARE,  and  in  exercise  of  the  power  in  this  property  j 
l)ehalf  given  to  me  by  the  hereinbefore  recited  settlement, 
and  of  every  or  any  other  power  in  anywise  enabling  me  in 
this  behalf,  appoint  that  the  trust  monies,  stocks,  funds, 
and  securities,  which  shall  from  time  to  time  be  comprised 
in  or  subject  to  the   trusts   of  the  hereinbefore  recited 
settlement,  shall  from  and  after  my  death  be  held   upon 
and  for  the   trusts  and  purposes  hereinafter  expressed 
(that  is  to  say).  Upon  trust  that  the  trustees  or  trustee  22.  —upon 
for  the  time  being  of  such  settlement  {i)  shall,  with  and  tenance  of  the 
out  of  the  income  of  the  said  trust  premises,  provide  or  ^^^^^^"'^  go,j 
contribute  (according  to  the  discretion  of  such  trustees  or  until  23 ; 


{h)  It  will  be  seen  that  the  object  of  this  statement  is  to  show 
that  the  appointment  keeps  within  the  limits  prescribed  by  the  rule 
against  perpetuities,  being  such  that  the  appointed  interest  must 
necessarily  vest  preTioosly  to  the  expiration  of  twenty-one  years 
after  the  death  of  the  testator  (who  was  a  tenant  for  life  under  the 
settlement  giving  the  power  of  appointment) ;  see  supra,  p.  226, 
note. 

(t)  As  to  whether  it  is  competent  to  the  testator  in  the  exercise 
of  a  special  power  of  appointment  to  supersede  the  trustees  of  the 
instrument  creating  the  power,  and  to  require  them  to  transfer  the 
ftmd  to  the  trustees  of  the  will  in  order  that  the  latter  may  carry 
oat  the  trusts  of  the  appointment,  see  Cotvx  v.  Foster,  IJ.  &  H.  30, 
Ferriery.  Jay,  L.  E.,  10  Eq.  550,  553.  See  also  Hayea  v.  Oatley, 
L.B.14Eq.  1. 
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PREGBDENT  XIII. 

¥riLL  Of  THK 
TB8TAT0R*8  OWN 
PROPKRTT  AND 
OF  PROPERTT 
SUBJSOT  TO  A 

POWER  OF 

APPOINTMENT 

IN  FAVOUR  OF 

HIS  ISSUE. 


23.  —and  for 
payment  to  him 
of  a  specified 
sum  at  that  age. 


24.  Power  of 
advancement  as 
to  the  younger 


son. 


trustee,  and  as  they  or  he  shall  think  fit)  for  or  towards 
the  education  and  the  maintenance  (as  well  during 
minority  as  afterwards)  of  my  said  son  F.  B.  until  he  shall 
attain  the  age  of  twenty-three  years,  with  power  for  the 
said  trustees  or  trustee,  either  themselves  or  himself,  to 
pay  or  apply  the  income  which  shall  be  so  appropriated, 
or  (so  far  as  I  can  lawfully  give  such  power)  to  pay  the 
same  for  the  purpose  aforesaid  to  the  guardians  or  guardian 
for  the  time  being  of  my  said  son,  or  to  the  trustees  or 
trustee  for  the  time  being  of  this  my  will,  without  seeing 
to  the  application  thereof ;  And  upon  further  trust, 
that  if  my  said  son  F.  B.  shall  live  to  attain  the  age  of 
twenty-three  years,  the  trustees  or  trustee  for  the  time 
being  of  the  hereinbefore  recited  settlement,  shall,  upon 
his  attaining  that  age,  or  upon  my  death  if  he  shall  have 
attained  that  age  in  my  lifetime,  raise  out  of  the  trust 

premises  comprised  in  such  settlement  the  sum  of  £ 

sterling,  or  appropriate  out  of  the  same  trust  premises 
investments  to  that  amount  or  value,  and  pay,  transfer,  or 

assign  such  sum  of  £ '-,  or  investments  to  that  amount 

or  value,  unto  the  said  F.  B.  for  his  own  use  and  benefit. 
Provided  always,  and  I  declare  and  appoint,  that  it 
shall  be  lawful  for  the  trustees  or  trustee  for  the  time 
being  of  the  hereinbefore  recited  settlement,  in  their  or 
his  discretion,  at  any  time  or  times  after  my  death,  and 
before  my  said  son,  F.  B.,  shall  have  attained  the  age  of 
twenty-three  years,  to  raise  out  of  the  settled  trust 
premises  the  whole  or  any  part  or  parts  of  the  said  sum 

of  £ ,  and  to  apply  the  sum  or  sums  so  raised  for  the 

advancement  (j)  or  benefit  of  my  said  son,  F.  B.,  in  such 


As  to  powers  of 
advancement  out 
of  appointed 
shares. 


(j)  With  respect  to  settlements  containing  the  usual  limited 
power  of  appointment,  if  the  advancement  clause  in  the  settlement 
does  not  apply  to  an  appointed  share  (as  to  which  see  ante,  YoL  iii., 
Settlements,  p.  159  and  note  thereto),  the  power  of  advancement 
as  regards  an  appointed  share  must  be  conferred  by  means  of  the 
appointment,  and  could  not  (as  it  is  considered)  be  exercised  so  as 
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manner  as  such  trustees  or  trustee  shall  think  fit.    And  I  preotdkkt  xm. 
DECLABE  and  appoint,  that  subject  to  and  after  satisfac-      will  of  the 

tion  of  the  trusts  hereinbefore  declared,  the  trustees  and  ^^^^^^^ 
trustee  for  the  time  being  of  the  hereinbefore  recited     ofpropmrtt 

^  BT7BJK0T  TO  A 

settlement,  shall  stand  possessed  of  the  trust  premises       power  of 
from  time  to  time  comprised  in  and  subject  to  the  trusts     „  rAvoua  of 

BIB  ISSUE. 


of  such  settlement,  and  the  income  thereof,  or  (as  the 

case  may  be)  the  surplus  or  remainder  of  the  same  prin-  25.  Appoint- 

cipal  trust  premises  and  income  respectively  (k),  In  trust  surplus  of  tho 


trust  property ; 


to  oTeneaoh  the  life  interests,  unless  the  power  of  appointment 
expressly  authorises  this  to  be  done,  as  in  the  forms  in  Yol.  iii., 
p.  714,  and  supra,  p.  140  ;  see  Yol.  iii.,  p.  160.  This  obseiration, 
though  more  especially  applicable  to  settlements,  applies  also  to 
wills  framed  like  that  in  Precedent  Y.,  supra ;  but  has  little  bear- 
ing on  an  appointment  by  will,  like  that  in  the  text  (whether  the 
power  of  appointment  be  given  by  deed  or  will),  as  the  death 
which  gives  effect  to  the  testamentary  appointment  is  usually  that 
of  the  surviving  tenant  for  life. 

(k)  When  part  of  the  fond  subject  to  a  limited  power  of  appoint-  when  appoint- 
ment is  separately  appointed,  it  will  generally  be  proper  so  to  nient  of  residue 

frame  the  xdterior  trusts  as  that,  in  the  event  of  the  separate  o*»»i*'i^  ^.<'™" 

/«  ,,-,,,  pnses  portions 

appointment  provmg  meuectual  (whether  by  lapse,  the  non-occur-  ineffectually  or 

rence  of  a  contingency,  or  otherwise),  the  part  separately  appointed  incompletely 
may  faU  into  and  devolve  witii  the  residue  of  the  fand.    This  »PI«"»*«^- 
object  will  be  accomplished  if  the  appointment  contains  a  plain 
indication  of  an  intention  to  appoint  the  whole  that  may  remain 
strictly  in  the  shape  of  residue,  or  to  appoint  the  entire  fund, 
charged  only  with  the  sums  spediied  in  the  preceding  appoint- 
ments;  but   the   contrary   construction   will   prevail   if,    after 
appointing  certain  sums  to  specified  persons,  the  *'  remainder,  *'  or 
"reet>"  or  ''residue"  of  the  fund  is  appointed  to  some  other 
person;  in  which  case  such  appointment  will  be  read  as  if  it 
expressly  named  the  sums  remaining,  after  deduction  of  the  sums 
previously  appointed  (see  Re  Harries*  Trust,  Johns.  199,  in  which 
the  prior  cases  are  reviewed  in  the  judgment ;  In  re  Jeaffreson^s 
Trusts,  Jj.  E.  2  Eq.  276;  Hawkins,  Oonstr.  of  Wills,  43).    The 
like  principles  of  construction  apply  also  to  the  appointment  of  a 
fund  subject  to  a  general  power  of  appointment  (see  Falkner  v. 
Builer,  Amb.  514  ;  Carter  v.  Taggart,   16  Sim.   423 ;  Eamm  v. 
AppUford,  6  Myl.  &  Cr.  56 ;  all  referred  to  in  the  judgment  in 
Re  Harrieif  Trust),  as  well  as  to  other  dispositions  of  a  specific  < 
fund ;  but  since  the  Willa  Act,  by  which  (s.  27,  see  p.  20,  supra), 
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WILL  OF  THB 

tzstatob's  OWH 

PItOBXETT  AKD 
OF  PBOPSRTr 
8UBJKCT  TO  A 

POWER  OF 
APPOIVTMEKT 

IX  FAV0I7R  OF 

BIS  issnE. 

26.  In  trust  for 
the  testator's 
five  daaghters 
attaining  23  or 
marrying  in  bis 
lifetime,  or 
after  his  death 
with  the  consent 
of  the  trustees. 

27.  Substitution 
of  children  for 
daughters  dying 
in  testator's 
lifetime  leaving 
children. 


for  all  such  of  my  said  five  daughters,  M.  B.,  N.  B.,  O.  B., 
P.  B.,  and  Q.  B.  as  'shall  survive  me,  and  as  shall  have 
attained  the  age  of  twenty-three  years  or  been  married 
in  my  lifetime,  or  being  respectively  spinsters  and  under 
the  age  of  twenty-three  years  at  my  death  shall  there- 
after attain  the  age  of  twenty-three  years  (l)  without 
having  been  married,  or  marry  under  that  age  with  the 
consent  of  the  tnistees  or  trustee  for  the  time  being  of 
this  my  will  (to  the  exclusion  of  any  of  my  said  daughters, 
who  being  a  spinster  at  the  time  of  my  death  shall  there- 
after marry  under  the  age  of  twenty-three  years  without 
such  consent  as  aforesaid),  the  objects  of  the  present 
trust,  if  more  than  one,  to  take  in  equal  shares.  Pro- 
vided ALWAYS,  and  I  declare  and  appoint,  that  in  case 


a  general  bequest  is  made  to  operate  as  an  execution  of  a 
general  power  unless  a  contrary  intention  appears  by  the  will,  as 
regards  property  subject  to  a  general  power  of  appointment,  if  and 
80  far  as  not  in  terms  appointed,  or  not  effectually  or  completely 
appointed,  it  will  in  general  pass  by  the  residuary  bequest,  an 
appointment  rendered  ineffectual  by  lapse  or  otherwise,  or  a  partial 
appointment,  not  being  taken  to  show  a  contrary  intention 
{Spooner*8  Trusty  2  Sim.  N.  S.  l29 ;  Bernard  v.  MinshuU,  Johns. 
276 ;  Scriven  v.  Sandom,  2  Johns.  &  Hem.  743 ;  and  see  1  Jarm. 
Wills,  3rd  ed.,  pp.  650 — 651,  and  p.  651,  note  (r);  Hawkins, 
Constr.  of  Wills,  43) ;  and  that  the  exercise  of  a  power  of  appoint- 
ment by  means  of  a  residuaiy  bequest  will  in  geaeral  render  the 
fund  part  of  the  appointor's  personal  estate  for  all  purposes,  in- 
cludiDg  the  liabDity  to  devolve  on  the  next  of  kin,  if  the  residue  is 
not  effectually  disposed  of,  see  Chamberlain  v.  Hutchinson,  22 
Bcav.  444 ;  Le/evre  v.  Freeland,  24  Beav.  403 ;  Brickenden  v. 
Williamsy  L.  R.  7  Eq.  310;  but  see  In  re  Davits'  Trusts,  L.  R.  13 
Eq.  163,  and  as  to  appointments  by  married  women,  see  Iloare  v. 
Osborne,  10  Jur.  N.  S.  694,  12  W.  B.  661.  As  to  the  effect  of  a 
general  gift  of  the  testator's  personal  estate,  *'not  otherwise 
effectually  disposed  of,"  on  a  fund  of  which  the  testator  has  mado 
an  effectual  disposition  by  settlement,  reserving  a  general  power 
of  appointment  to  himself,  see  Moss  v.  Harter,  2  Sm.  &  Gif.  458, 
and  She  remarks  on  that  case  in  Sugd.  Pow.,  8th  cd.,  305 ;  1  Jarm. 
Wills,  651 ;  Hawkins,  Constr.  of  Wills,  29. 
(Q  See  supra,  p.  226  note. 
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any  of  my  said  daughters  shall  die  in  my  lifetime,  leaving 
a  child  or  children  who  shall  be  living  at  my  death,  the 
share  or  portion  to  which  under  the  appointment  or  trust 
in  that  behalf  hereinbefore  contained  such  daughter  would 
have  been  entitled  if  she  had  survived  me,  shall  from  and 
after  my  death  remain  and  be  held  in  trast  for  all  and 
every  the  children  and  child  living  at  my  death  of  such 
my  deceased  daughter,  who  being  a  son  or  sons  attains 
the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  attains  that  age  or  marries  under  that  age, 
and  if  more  than  one  in  equal  shares ;  but  if  no  such 
child  being  a  son,  shall  attain  the  age   of  twenty-one 
years,  or  being  a  daughter  shall  attain  that  age  or  marry 
under  that   age,  then  from    and  after  such   failure   of 
children,  such  share  or  portion  shall  remain  and  devolve 
as  it  would  have  devolved  under  this  my  will  had  such 
daughter  died  without  leaving  a  child  (tji).    Provided 
ALWAYS,  and  I  hereby  declare,  that  the  trustees  or  trustee 
for  the  time  being  of  the  hereinbefore  recited  settlement 
shall  pay  and  apply  the  whole  or  such  part  as  they  the 
said  trustees  or  trustee  for  the  time  being  shall  think  fit 
of  the  income  of  the   share   or  portion  to  which   any 
daughter  or  grandchild  of  mine  shall  for  the  time  being 
be  entitled  presumptively  or  in   expectancy,  under  the 
appointment  or  trust   in  that  behalf  hereinbefore  con- 
tained, for  or  towards  his  or  her  education,  or  for  or 


PRICBDKHT  Zm. 
WILL  OV  TRS 
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PROPBRTT  AHD 
OF  PROPBRTT 
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BIS  IfBUB. 


28.  Maintenance 
clause  as  to 
daughters  and 
grandchildren. 


(m)  It  will  be  seen  that  these  trusts  fall  within  the  limits  of  the 
nzle  against  perpetuities,  as  they  apply  only  to  the  shares  of 
daughters  predeceasing  the  testator.  Of  course  a  powerof  appoint- 
ment in  favour  of  the  issue  of  the  donee  could  not  be  ezei'cised  in 
faToor  of  the  children  of  a  child  otherwise  than  under  restrictions 
l>ringiDg  the  class  within  the  limits  required  by  the  rule ;  and  a 
trust  for  such  children  of  a  child  of  the  donee  as  should  attain 
twenty-one,  or  marry,  would,  if  not  brought  within  the  legal 
Umits  by  the  circumstance  of  its  applying  only  to  a  child  dying  in 
the  donee's  lifetime,  be  yet  more  in  excess  (see  1  Jarm.  Wills, 
M  ed.,  pp.  270  et  seq.,  supra,  p.  226,  note). 
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29.  Advance- 
ment clause  as 
to  grandchil- 
dren. 


80.  Appoint- 
ment of  rents 
and  profits  of 
the  heredita- 
ments subject  to 
the  trust  for 
sale,  in  the  same 
manner  as  the 
income  of  the 
settled  trust 
property. 


31.  Becommen- 
dation  to  the 
testator's  daugh- 


towards  his  or  her  maintenance  (as  regards  my  said 
respective  daughters  as  well  during  their  respective 
minorities  as  afterwards)^  until  such  his  or  her  expectant 
share  or  poi-tion  shall  become  vested ;  and  that  the  same 
trustees  or  trustee  may  either  themselves  or  himself  so  pay 
or  apply  the  same,  or  (so  far  as  I  can  lawfully  give  such 
power)  may  pay  the  same  to  the  guardian  or  guardians  of 
such  daughter  of  mine,  or  of  such  grandchild  of  mine 
respectively,  or  to  the  trustees  or  trustee  for  the  time 
being  of  this  my  will  for  the  purpose  aforesaid,  with- 
out seeing  to  the  application  thereof;  And  shall,  &c. 
[timet  for  accumulation  as  at  p,  275,  supra,  but  with 
direction  to  invest  in  stocks,  dkc,  authoinsed  by  the  settle- 
ment]. Provided  also,  and  I  hereby  declare,  that  it 
shall  be  lawful  for  the  trustees  or  trustee  for  the  time 
being  of  the  hereinbefore  recited  settlement,  at  any  time 
or  times  after  my  death,  to  raise,  &c,  [power  of  advance- 
Tnent  in  favour  of  grandchildren,  as  at  p,  276,  supra  (n). 
Provided  always,  and  I  declare  and  appoint,  that  until 
sale  of  the  said  hereditaments  conveyed  by  the  said  in- 
denture of  even  date  with  the  hereinbefore  recited  settle- 
ment, pursuant  to  the  trusts  of  such  indenture,  the  same 
hereditaments,  and  the  rents  and  profits  thereof  shall 
(so  far  as  I  can  hereby  appoint  the  same  respectively) 
be  held  upon  and  for  the  trusts  and  purposes  by  this  my 
will  appointed  and  declared  concerning  the  trust  premises 
to  be  comprised  in  and  subject  to  the  trusts  of  the 
hereinbefore  recited  settlement,  and  the  income  of  the 
same  trust  premises  respectively,  or  as  near  thereto  as 
the  nature  of  the  property  and  other  circumstances 
shall  admit.  And  I  declare  (but  merely  as  an  expres- 
sion of  my  wishes,  and  not  so  as  to  create  any  legal  trust 


(n)  As  to  the  operation  of  an  advancement  clause,  inserted  iu  the 
exercise  of  a  limited  power   of  appointment,  see  p.  278,  note, 


Bupi 


ra. 
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or  obligation  by  virtue  of  the   doctrine   of  election  in  phmsdeht  xin. 

equity  or  otherwise)  (o)  that  it  is  my  earnest  desire  that  will  of  thh 

upon  the  marriage  of  any  daughter  of  mine,  who  shall  ^^tmj^D 

previously  have  acquired,    or   who    shall    by  such  her  ofpropbett 
marriage  acquire  a  vested  interest  in  a  share  or  portion       powbr  cf 

of  the  said  settled  triist  premises  under  the  appointment  nr  favour  of 

or  trust  in  that  behalf  hereinbefore  contained,  a  proper  .  -°"^^'' 

and  reasonable  settlement  be  executed  of  such  share  or  *?".  ^  ^\  , 

theur  appointed 

portion  for  the  benefit  of  such  daughter,  her  husband  or  share  upon 

intended  husband  and  issue,  and  whereby  in  default  of 

issue,  and   subject  to  the    husband's  life  interest,  the 

eventual  return  of  the  share  or  portion  of  such  daughter 

to  and  for  the  benefit  of  her  own  family  may  be  provided 

for.    Provided  always,  and  I  declare,  that  notwithstand-  32.  Proviso  that 

,  ,  ,  ,  tmsteo's  snb- 

log  anything  hereinbefore  contained,  if  any  of  my  said  sequent  appro- 
daughters  being  a  spinster  at  the  time  of  my  death  shall  pu^'^fbe 
thereafter  maiTv  under  the   age   of  twenty-three  years,  equivalent  to 

f  ®  y  ./         '  pi^Qp  consent. 

without  the  prior  consent  of  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  it  shall  nevertheless  be 
lawful  for  the  trustees  or  trustee  for  the  time  being  of 
this  my  will,  if  they  or  he  shall  in  their  or  his  uncon- 
trolled discretion  think  proper  so  to  do,  at  any  time 
before  the  principal  trust  funds  to  which  this  provision 
relates  shall  be  actually  distributed  pursuant  to  this  my 
will,  to  signify  by  writing  under  their  or  his  hands  or 
hand  their  of  his  approval  of  such  marriage,  and  such 
subsequent  approval,  if  signified  within  the  time  and  in 
manner  aforesaid,  shall  be  deemed  equivalent  to  a  prior 


(o)  Where  words  of  recommendatioii  are  intended  to  be  preca-  Appointment 
tory  only,  this  iatention  should  be  plainly  expressed ;  see  supra,   coupled  with  a 
p.  51,  note.    It  seems  that  in  the  case  of  an  appointment  under  a  ^™*p^**°^ 
limited  power,  with  a  recommendation  or  direction  to  the  appointee  appointee  to  his 
as  to  the  mode  of  dealing  with  the  appointed  property,  a  case  of  election, 
election  will  not  in  general  arise,  though  the  terms  may  be  such  as 
would  have  created  a  trust  if  annexed  to  the  testator's  own 
property;  see  Blackd  v.  Lamb,  14  Beav.  482 ;  infra,  p.  290,  note. 
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consent  to  such  marriage,  within  the  meaning  and  for  tlie 
purposes  of  this  my  will  and  testamentary  appointment, 
and  shall  entitle  the  daughter  of  mine  so  marrying  to  a 
share  or  portion  as  well  of  my  residuary  estate  as  of  the 
said  trust  premises  hereinbefore  appointed,  such  share  or 
portion  or  respective  shares  or  portions  to  be  considered  as 
vesting  upon  her  marriage,  and  to  be  respectively  held 
and  applied  in  the  same  manner  and  upon  and  for  the 
same  trusts  and  purposes  as  the  same  respectively  would 
have  been  held  and  applicable  if  the  proper  consent  had 
been  given  previously  to  such  marriage,  or  as  near  thereto 
as  circumstances  will  admit  (p)  [Trustee  clause,  supra, 
p,  55.  Declaration  as  to  devolution  of  U^ustees'  powers, 
p,  56.  Devise  of  trust  and  mortgage  estates,  p,  58.  Ap- 
pointment of  eocecviors,  p.  61.  Appointment  of  E,  F. 
and  0.  H.  as  guardiam^,  see  p.  62].     In  witness,  &c. 
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XIV. 

PRECEDENT  xiT.   WILL  of  REAL  and  PERSONAL  estate.    Appointment  of 

REAL  and  PERSONAL  estate  subject  to  settlement 
giving  powers  of  appointnunt  in  favour  of  the 
testator's  children  and  remoter  issue,  and  to  a 
WILL  giving  a  power  of  appointment  in  favour  of 
CHILDREN,  as  to  ONE  THIRD  part  thd'cof  to  the  tes- 
tatoi*'s  sumving  son,  and  a>s  to  the  other   two 

THIRDS   to  his  two  DAUGHTERS  fOT  tlieir  SEPARATE 

USE.  Advancement  to  the  son  to  he  brought  into 
HOTCHPOT.  Direction  tliat  pi*ovisions  made  by  the 
testator  for  his  swi'viving  children  and  the  issue  of  his 
deceased  son  shall  be  accepted  in  satisfaction  of 
moneys  expended  out  ofifce  will  fund  for  the  benefit 


ip)  See  supra,  p.  72,  note  (e). 
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of  the  estate  or  the  testdtor^s  children ;  and  that  a  prkcedsnt  xiy. 
BELEASE  shall  be  executed  if  required.    Direction 
to  ascertain  ihe  aggbeoate    value  of  the  trust 
premises  subject  to  the  settlement  and  will.  Charoe 
of  ONE  FOURTH  part  of  the  amount  of  such  aggregate 
value  on  the  trust  premises,  and  direction  for  pay- 
ment of  the  sum  charged  to  tJte  trustees  of  the  present 
wiU,  to  be   held  upon  the    trusts  after  declared. 
Declaration  that  such  charge  so  far  as  incapable 
of  taking  effect  as  an  appointment^  shall  take  effect 
under  the  doctrine  of  election  in  equity.    Powers 
for  the  timstees  to  fix  the  amount  of  the  charge,  and 
to  accept  limited  security,  and  leave  the  money 
on  such  security,  and  release  any  part  of  the 
security.    Trusts  of  the  testator's  residuary  estate 
08  to  THREE-FOURTHS /or  his  surviving  sons  and  for 
his  TWO  daughters  for  their  separate  use,  and  a« 
to  the  remaining  fourth  as  after  declared.    Trusts 
of  ihe  last-mentioned  fourth  part  of  the  residuary 
estate  and  of  the  principal  sum  charged  on  the 
appointed  premises  for  the  widow  arul  issue  of  the 
deceased  son.    Gift  over  on  failure  of  the  trusts 
in  favour  of  the  family  of  the  deceased  son  to  the 
testator's    surviving    children    in  equal  shares. 
Power  to  appropriate  and  allot  real  and  per- 
sonal estate  in  respect  of  shares  of  residue.    Decla- 
ration  that    allotments  may  be  made  subject   to 
payment  for  equality  of  partition.    Proviso  tluit 
money  payable  for  equality  of  partition  or  other- 
wise may  remain  on  security.    Direction  to  effec- 
tuate appropriation  by  proper  assurances.    Trusts 
of  real  and  personal  estate  allotted  to  family  of 
deceased  son  for  sale  and  conversion,  the  proceeds 
to  be  held  upon  the  same  Ovists  as  the  ^hare  of  the 
deceased  son's  family  in  tits  residuary  estate.    Di- 
rection thai  residual^  REAL  estate  shall  be  cox- 
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VERTED  OS  at  the  testators  death,  but  shall  be  recon- 
verted on  being  allotted  to  any  of  his  surviving 
CHILDREN,  but  not  if  allotted  to  the  fatmly  of  the 
DECEASED  SON.  DIRECTION  OS  to  tJte  mode  in  which 
ilte  EXPENSES  of  MANAGEMENT  are  to  be  borne  as 
between  the  general  estate  aind  tlie  share  of  the  de- 
ceased son's  family.  Clause  giving  full  discre- 
tionary POWERS  to  the  tivistees  (a). 

I,  A.  B.  of  &c.,  revoke,  &c.  [supra,  p,  26].  Whereas, 
&c.  [recites  marriage  settlement  whereby  freelwlds  and 
leaseholds  held  for  a  long  term  were  subjected  in  expec- 
tancy upon  life  estates  of  testator  and  his  deceased  wife 
to  an  exclusive  power  of  appointment  by  the  testator  in 
favour  of  their  children  cmd  remoter  issue, — Will  of 
X.  r.  vesting  real  and  personal  estate  i/n  testator  for  life, 
with  remainder  amon^  his  children  as  he  should  appoint 
— That  testatm'  had  issue  by  his  deceased  wife,  their  eldest 
son  D,  B.  recently  deceased,  their  second  son  E.  B,,  and 
two  daughters  M,  B.  and  N,  B, — Appointments  for 
advancement  to  D,  B,  by  way  of  charge  partly  on  the 
property  in  settlement  and  partly  on  that  passing  by 
the  will,  and  to  E,  B.  by  way  of  cliarge  on  the  property 
1.  Appointment*  passing  by  the  will. — Death  of  D.  Jff.]    Now  in  exercise 


Oenend  plan  of 
this  Precedent. 


(a)  It  will  be  soen  that  the  general  plan  of  the  will  in  the  text 
ifl  to  divide  the  property  disposed  of  between  the  three  sorviying 
children  of  the  testator  and  the  family  of  a  deceased  child  in  equal 
fourths ;  but  that,  as  part  of  the  property  is  subject  to  a  power  to 
appoint  among  children  only,  this  cannot  be  fully  accomplished  by 
direct  disposition ;  and,  therefore,  as  to  the  property  subject  to  be 
appointed,  is  effected  by  means  of  an  appointment  to  the  three 
surviving  children,  subject  to  a  charge  of  one-fourth  of  its  value 
in  favour  of  the  family  of  the  deceased  child,  to  which  charge  effect 
is  given  by  means  of  the  doctrine  of  election  in  equity,  see  infra, 
p.  290,  note,  and  supra,  p.  268,  note.  As  to  the  testator's  own 
property  (as  distinguished  from  that  subject  to  his  powers  of  ap- 
pointment), there  is  of  course  no  difficulty  with  regard  to  the  direct 
accomplishment  of  his  scheme. 
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of  the  powers  so  respectively  reserved  or  given  to  me  by  prkcbdmt  xiy. 

the  said  hereinbefore  recited  indenture  of  settlement,  and  vill  ik  favour 

the  said  wUl  of  the  said  X.  Y.  respectively,  and  of  all  ^^^^^^l^ 

other  powers  in  anywise  enabling  me  in  this  behalf,  I  ofadwjbabkd 

hereby  appoint  all  and  singular  the  freehold  copyhold 

and  leasehold  hereditaments  and  premises  compiised  in  j^ii^  estati^ 

and  settled  by  the  said  indenture  of  settlement  and  re-  8^*>Jfct  to  rettle- 

^    ^  ''  ^  mcnt  and  will. 

maining  unsold  at  my  death  ;   And  also  all  and  singular 
the  hereditaments  taken  in  exchange  for  or  purchased 
with  the  proceeds  of  such  settled  estates  or  any  of  them, 
or  which  by  virtue  of  any  allotment,  renewed  grant  or 
lease,  or  otherwise,  shall  have  been  substituted  for  any  of 
the  same  settled  estates,  or  shall  have  become  subject  at 
law  or  in  equity  to  the  subsisting  uses  or  trusts  of  the  said 
indenture   of  settlement,  with  their  and  every  of  their 
appurtenances;  And  also  all  and  singular  monies  and 
stocks  funds  and  securities  arising  from  the  interim  in- 
vestment of  monies  liable  to  be  laid  out  in  the  purchase 
of  hereditaments  to  be  settled  to  the  subsisting  uses  or 
trusts  of  the  said  indenture  of  settlement;    And  also 
all  and  singular  the  hereditaments  respectively  devised 
by  the  will  of  the  said  X.  Y.  and  purchased  out  of  his 
personal  estate  since  his  death,  and  other  the  real  and 
personal  estates  of  the  said  X.  Y.  as  existing  and  accord- 
ing to  the  state  of  investment  thereof  at  the  time  of  my 
death,  to  the  uses  or  upon  the  tnists  following  (that  is  to 
say)  ;  As  TO  one  equal  undivided  third  part  of  the  pre-  3.  As  to  one- 
mises  hereinbefore   expressed  to  be  hereby  appointed,  thereo?totho 
devised,  and  bequeathed  as  aforesaid,  To  the  use  of  or  in  testator  b  but- 

yiving  son. 

trust  for  my  said  son  E.  B.,  his  heirs,  executors,  adminis- 
trators, and  assigns  respectively;  And  as  to  one   other  4,  As  to  one 
equal  undivided  third  part  of  the  same  premises,  To  the  ^oj^^lt the te^ 
USE  of  or  in  trust  for  my  said  daughter  M.  B..  her  heirs,  ^^f^  daughters 

"  'tor  her  separate 

executors,  administrators,  and  assigns  respectively,  the  ^uw- 
same  to  be  for  her  sole  and  separate  use  and  disposal, 
free  from  the  debts,  control,   and   engagements  of  any 
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5.  As  to  the 
remaining  third 
to  the  other 
daughter  for  her 
separate  use. 

6.  Direction 
that  advance- 
ment to  tho 
surviving  son 
shall  be  brought 
iato  hotchpot. 


7.  Recital  of 
expenditure  out 
of  the  will  fund 
for  the  benefit  of 
the  estate  or  the 
testator's  chil- 
dren. 


8.  Direction 
that  provisions 
made  by  the 
testator  for  his 
surviving  chil- 
dren and  the 
issue  of  his  de- 
ceased son  shall 
be  accepted  in 
satisfaction  of 
the  monies  so 
applied. 


9.  Release  to 
be  executed  if 
required. 


husband  whom  she  may  marry,  and  her  receipts  alone  to 
be  sufficient  discharges  as  well  for  the  principal  as  for 
the  income  of  such  her  share,  and  every  part  thereof 
respectively  ;  And  AS  to  the  remaining  equal  third  part 
of  the  same  premises,  To  the  use  of  or  in  trust  for  my 
said  daughter  N.  B.,  her  heira,  executors,  administrators, 
and  assigns  respectively  [for  her  separate  use  as  above']. 
Provided  always,  and  I  hereby  direct  and  appoint  that 
in  ascertaining  the  parts  or  shares  of  my  said  surviving 
children  as  aforesaid,  the  amount  of  the  appointment  made 
in  favour  of  the  said  E.  B.  by  the  hereinbefore  recited 

deed  poll  of  the day  of ,  shall  be  brought  into 

account  in  the  way  of  hotchpot  as  against  the  said  E.  B., 
and  be  for  that  purpose  treated  as  included  in  as  well  the 
real  and  personal  estates  of  the  said  X.  Y.  to  be  divided 
as  aforesaid  as  the  part  or  share  thereof  of  the  said  E.  B. 
And  whereas  since  the  decease  of  the  said  X.  Y.  I  have 
at  various  times,  out  of  his  estate  or  the  proceeds  thereof, 
expended  divers  sums  of  money,  amounting  together  to  the 

sum  of  £ or  thereabouts,  in  the  rebuilding  or  repairing 

of  the  buildings  upon  the  estate  late  of  the  said  X.  Y.  or 
otherwise  in  relation  to  his  property,  or  for  the  general 
benefit  or  advancement  of  my  children ;  Now  I  DO  hereby 
direct  and  declare,  that  the  devises,  bequests,  and  pro- 
visions by  this  my  will  made  to  or  for  the  benefit  of  my 
said  surviving  children,  and  the  widow  and  issue  of  my 
said  deceased  son  D.  B.,  shall  be  by  them  respectively 
accepted  and  taken  in  full  satisfaction  and  discharge  of 

the  said  sum  of  £ ,  and  all  other  monies   (if  any) 

received  and  expended  by  me  as  aforesaid,  without  callin<r 
for  any  account  or  accounts  of  or  concerning  such  expen- 
diture, and  without  questioning  the  necessity  or  propriety 
thereof.  And  of  and  from  which  and  all  actions,  suits, 
claims,  and  demands  in  respect  thereof,  it  is  my  desire 
that  my  said  surviving  children  and  the  widow  and  (when 
respectively  of  full  age)  the  issue  of  my  said  deceased  son 
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D.  B.  shall  upon  demand  execute  a  full  release  and  dis-  prbcedkht  xiy. 

charge,  or  releases  and  discharges,  at  the  expense  of  my  will  in  favour 

estate.      Provided  always,  and  (notwithstanding  any-  AHDm^iasuB 

thing  hereinbefore  contained)  I  hereby  declare,  direct,  and  **'  ^^^^'"^ 
appoint  that  (with  a  view  to  the  equalisation  in  manner 


CHILD. 


i        .      ft  .  0  .^      X    ^    y  •  •  1-1  I^'  Direction  to 

nereinatler  appeanng  of  the  total  provision  made  by  me  ascertain  the 
for  the  issue  of  my  said  deceased  son  D.  B.  collectively  of^hSfa^Tire- 
and  that  made  by  me  for  each  of  my  surviving  children  ™"^  Bubject  to 

^  the  settlement 

respectively)  the  aggregate  amount  or  value  of  the  trust  and  wiu  (inciud- 
premises  comprised  in  and  subject  to  the  uses  or  trusts  S^the^adiSwttce- 
of  the  said  indenture  of  settlement,  and  of  the  real  and  ^^^^^ 
personal  estates  of  the  said  X.  Y.  respectively  (including 
in  such  amount  or  value  the  amount  of  the  several  ap- 
pointments made  in  favour  of  the  said  D.  B.  by  the  two 

several  hereinbefore  recited  deeds  poll  of  the day 

of ,  and  also  the  amount  of  the  appointment  made 

in  favour  of  the  said  E.  B.  by  the  hereinbefore  recited 

deed  poll  of  the day  of but  not  including  in 

such  amount  or  value  the  sum  of  £ [the  sv/ni  ex- 

pertded  in  improvements,  <fec.]  expended  and  applied  as 
hereinbefore  in  that  behalf  mentioned,  or  any  part  there- 
of), shall  be  ascertained  or  estimated  in  such  manner  as 
the  trustees  or  trustee  for  the  time  being  of  this  my  will 
shall  think  fit;  And  a  sum  equal  to  the  excess  of  one-  ii.  chajgeof 
fourth  part  of  such  aggregate  amount  or  value  above  the  o?the^ow!t^' 
^'Qount  of  the  several  appointments  made  in  favour  of  the  ®*  BT»ch  aggre- 

^ . ,  ^'^  ,  gate  value 

***'a  X)^  B  by  the  two  several  hereinbefore  recited  deeds  (minus  the  ad- 

^^^  of  the day  of ,  with  interest  on  such  sum  at  the  tutor's 

''ate  of  £4  per  centum  per  annum,  to  be  computed  o^^^^rnrt^ 
'^  ixiy  death,  shall  stand  charged  upon  all  and  singular  premises ; 
^   ^^d  premises  hereinbefore  expressed  to  be  hereby 
^P^Uxted  (being  primarily  chargeable  on  the  respective 
.^  ''^^  or  interests  therein  of  the  said  £.  B.,  M.  B.,  and 
*  ^*'  equally)  ;  And  shall  accordingly  be  paid  or  raised  12.  —to  be 
^^  the  same  premises  to  or  by  the  trustees  or  trustee  trastew^o/tho 
*^^  time  being  of  this  my  will,  whose  receipts  shall  be  ^^» 

"^^U.   IV.  u 
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18.  —and  held 
upon  the  tnista 
after  declared. 

14.  Declaration 
that  Buch  charge 
80  far  as  incapa- 
ble of  taking 
effect  as  an  ap- 
pointment shall 
take  effect  under 
the  doctrine  of 
election  in 
equity. 


15.  Power  for 
the  trustees 
conclusively  to 
fix  the  amount 
of  the  charge; 

Application  of 
doctrine  of  elec- 
tion where  fund 
subject  to  limited 
power  is  disposed 
of  in  favour  of 
persons  not  ob- 
jects of  the 
iwwer. 


effectual  discharges  for  the  same  principal  monies  and 
interest,  and  every  part  thereof  respectively ;  And  who 
SHALL  stand  possessed  of  such  principal  monies  and  in- 
terest upon  and  for  the  trusts  and  purposes  hereinafter 
declared  and  expressed  concerning  the  same  respectively. 
And  I  DECLARE,  that  the  charge  lastly  hereinbefore  con- 
tained, if  and  so  far  as  incapable  of  taking  effect  as  an 
appointment  under  any  of  my  povvere  in  that  behalf  herein- 
before mentioned,  shall  take  effect  under  the  doctrine  of 
election  in  equity,  and  shall  by  means  thereof  bind  the 
said  E.  B.,  M.  B.,  and  N.  B.  respectively,  who  shall 
accordingly  at  the  request  of  the  trustees  or  trustee  for 
the  time  being  of  this  my  will  (or  of  such  of  the  said 
trustees  for  the  time  being  as  may  have  no  personal  inte- 
rest in  relation  to  the  premises),  but  at  the  expense  of  my 
estate,  do  and  execute  all  such  acts  and  instruments  as 
may  be  required  for  evidencing  the  election  of  the  said 
respective  parties,  and  otherwise  giving  full  legal  effect  to 
the  charge  hereinbefore  expressed  to  be  hereby  made,  and 
securing  the  principal  monies  and  interest  so  expressed 
to  be  charged  to  the  satisfaction  of  the  said  trustees  or 
trustee  (6).  Provided  always,  and  I  declare,  that  after 
the  amount  of  the  principal  sum  to  be  charged  shall  have 
been  ascertained  and  declared  by  any  writing  under  the 


(b)  If  a  testator  having  a  limited  power  of  appointment  over  a 
fond  gives  legacies  to  the  persons  entitled  in  default  of  appoint- 
ment, and  disposes  of  the  fond  to  others  not  objects  of  the  power, 
the  legatees  are  put  to  their  election  ( Whistler  v.  Webster,  2  Yes. 
Jun.  367,  and  see  Sug.  Pow.  8th  ed.,  pp.  578,  579,  and  cases  in 
notes) ;  for  *'  If  a  testator  disposes  of  the  estate  of  A.  to  whom  he 
gives  some  interest  by  his  will,  A.  shall  not  take  that  unless  he 
gives  up  his  estate  to  that  amount  "  (2  Yes.  Jun.  372).  In  Mo- 
riarty  v.  Martin^  (3  Ir.  Gh.  B.  26,)  the  same  doctrine  was  held  to 
apply  to  an  appointment  by  wiU  to  an  object  of  the  power,  with  a 
superadded  charge  or  condition  in  excess  of  the  power,  (as  in  tho 
text) ;  but  this  decision,  although  it  appears  to  be  in  strict  accord- 
ance with  the  principle  on  which  the  doctrine  is  founded,  and 
was  approved  by  Lord  St.  Leonards  (Pow.  682),  is  opposed  to  the 
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hands  or  hand  of  the  said  trustees  or  trustee,  such  amount   pr'cbdbwt  xit. 
shall  not  be  objected  to  or  questioned  upon  any  ground    will  in  favoue 

or  OHILDRKN 

— AND  THE  IflSUK 

OF  A  DKOIASEO 
CHILD. 


current  of  the  English  authorities,  which  have  decided  that  in  such 
a  case  the  invalid  attempt  to  out  down  the  absolute  appointment 
miLBt  be  rejected  for  all  purposes,  including  that  of  raising  a  case 
of  election,  (thus  establishing  a  distinction  between  a  direct  ap- 
pointment to  a  non-object  of  the  power,  and  an  appointment  to  an 
object,  with  a  direction  to  dispose  of  the  fund  in  favour  of  a  non- 
object),  and  it  has  been  determined  to  be  immaterial  whether  the 
direction  superadded  to  the    appointment  be  qualified    by    the 
testator  by  the  words  "  so  far  as  he  could  lawfully  do  so,"  {Carver 
V.  Bowles,  2  Buss.  &  M.  304),  or  be  in  the  form  of  a  precatory 
tniBt  {Blachet  Y,  Lamhy  14  Beav.  482),  or  be  absolute  (Woolridge 
V.  Woolridge^  Johns.  63,  in  whioh  case  it  may  be  thought  that  the 
distinction  drawn  by  the  cases  between  an  appointment  to  an 
object  of  the  power  with  a  condition  not  warranted  by  the  power, 
and  a  direct  appointment  to  a  non-object  was  disregarded,  and 
that  the  will  and  codicil  together  amounted  to  a  substantive  dis- 
poflitionin  favour  of  the  grandchildren;  Churchill  v.  Churchill,  L.  B. 
5  Eq.  44 ;  and  see  King  v.  King,  15  Ir.  Ch.  B.  479,  WoUasUm  v. 
King,  L.  B.  8  Eq.  165).     But  the  rule  established  by  these  cases 
cannot  of  course  apply  where  (as  in  the  text)  the  will  expressly 
imposes  an  election  (see  King  v.  King,  ubi  sup.)      No  case  of 
election  can  arise  unless  the  will  deals  with  some  property  at  the 
testator's  free  disposal  which  can  be  laid  hold  of  to  compensate 
the  persons  disappointed  by  the  election  to  take  against  the  will ; 
and  hence  where  there  is  no  fund  other  than  that  appointed,  the 
persons   taking    under  the  appointment  are  not  excluded  from 
sharing  in  the  part  badly  appointed  (J^ristott;  v.  Warde,  2  Yes.  Jun. 
336,  350);  so  also  where  under  a  power  exeroisoable  in  favour  of  child- 
ren and  grandchildren  an  appointment  was  made  to  children  only, 
and  under  another  power  the  objects  of  which  were  children  only,  an 
appointment  was  made  to  children  and  grandchildren,  it  was  held 
that  the  children  were  not  put  to  their  election  {In  re  Fowler^ a  trust, 
27  Beav.  362 ;  and  see  Armatrong  v.  Lynn,  9  Ir.  B.  Eq.   186 ;  Be 
Aplin'B  trusts,  13  W.  B.  1062).    In  WoUaston  v.  King  (ubi  sup.), 
it  was  held  that  the  doctrine  of  election  only  applies  where  the 
claim  adverse  to  the  will  arises  dehors  the  will,  and  not  as  between 
two  clauses  in  the  same  will ;  and  hence  that  where  the  fund,  so 
fax  as  badly  appointed,  passed  under  a  residuary  appointment 
contained  in  the  will,  the  residuary  appointees  were  not  put  to 
their  election  by  a  bequest  to  them  out  of  the  testator's  own  pro- 
perty.   In  the  same  case  it  was  also  held  that  the  Court  would  not 
spply  the  doctrine  for  the  purpose  of  aiding  the  testator  in  an 
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PBBCBDiHT  XIV.  of  mistaken  estimate  of  value,  or  upon  any  other  ground 

WILL  iH  FAVOUR  whatsoevcr ;  And  THAT  after  such  sum  or  any  part  thereof 

.^'^^^'^^^^JL  shall  have  been  secured  to  the  satisfaction  of  the  said 

AaV  THB  I8SUB 

OF  A  DKCEAflED  trustocs  or  trustee,  the  principal  money  so  secured  and 


CHILD. 


—  the  interest  for  the  same  shall  not  be  a  charge  upon  any 

16.  -toaccept  x      u   ^    •  •     J    •  u  •/ 

Umited  security  other  property,  except  what  is  comprised  m  such  security 
oT&nyv^Tt^  (anything  hereinbefore  contained  to  the  contrary  notwith- 
thereof ;  standing) ;    And  that  the   whole  or  any  part  of  siich 

themoney^n^  principal  money  may  be  left  upon  any  such  security 
Buch security;  during  SO  long  as  the  said  trustees  or  trustee  shall  in 
13 .  —to  release  their  or  his  uncontrolled  discretion  think  fit ;  And  that 
•wunty/     ^     ^^®  said  trustees  or  trustee  may  in  the  like  discretion, 

either  with  or  without  receiving  payment  of  any  part  of 
the  money  charged  or  secured  as  aforesaid,  absolutely 
release  any  property  subject  thereto  respectively  from  the 
general  charge  aforesaid,  or  from  any  such  security  as 
aforesaid,  with  full  power  so  to  release  any  part  of  the 
property  charged  either  before  or  after  the  amount  of  the 
charge  shall  have  been  ascertained.  [General  devise  and 
bequest  of  real  and  personal  estate  in  trust  far  sale  and 
conversion  and  to  pay  debts,  &c.  out  of  produce,  supra, 
19.  Trusts  of  PP'  29 — 33]  ;  And  shall  stand  possessed  of  the  residue 
"^'in*'^m°'*'^  of  the  said  monies  upon  the  trusts  following ;  (that  is  to 

real  and  per-  _ — 

sonal  estate. 

attempt  to  infringe  the  rule  against  perpetnitiee.  A  case  of  elec- 
tion does  not  arise  where  the  dispositions  of  the  will  fail  in  part  for 
want  of  testamentary  capacity,  as  in  the  case  of  a  married  woman 
disposing  of  property  under  a  power,  and  purporting  to  dispose  of 
other  property  as  to  which  she  has  no  power  (BloMock  y.  OrindU^ 
L.  E.  7  Eq.  215).  Questions  of  considerable  di£Bculty  and  com- 
plication may  arise  in  working  out  cases  of  election  or  compensa- 
tion in  favour  of  or  af>ain6t  persons  having  derivative  interests ; 
see  Origgs  v.  Oibson,  L.  E.  1  Eq.  685 ;  Fytche  v.  Fytche,  L.  B, 
7  Eq.  494 ;  Cooper  v.  Cooper,  L.  E.  6  Oh.  Ap.  15,  7  H.  L.  E.  &  I. 
Ap.  63 ;  Pickengill  v.  Rodger ,  6  Ch.  D.  164,  where  the  question 
arose  as  to  a  child  who  predeceased  the  testator  and  the  devise  to 
whom  wafl  saved  from  lapse  by  the  33rd  sect,  of  the  Wills  Act.  As 
to  election  by  married  women,  see  Griggs  v.  Oibaon,  ubi  sup.  ; 
C(top<r  V.  Cooper,  L.  E.  7  H.  L.  E.  &  I.  Ap.  53. 
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8ay,)  As  TO  one  equal  fourth  part  of  the  same  residuary  pmcidkkt  xiy. 

monies,  in  trust  for  my  said  son  E.  B.,  his  executors,  will  us  vayour 

administrators,  and  assigns  ;  And  as  to  one  other  equal  ahdtm^jSub 

fourth  part  of  the  same  residuary  monies,  IN  TRUST  for  ^'  ^  mceabid 

my  said  daughter  M.  B.,  her  executors,  administrators,  s;~~rz 

,  20.  As  to  one- 

and  assigns,  for  her  sole  and  separate  use  and  disposal,  fourth  part»  for 
free  from  the  debts,  control,   and  engagements  of  any  gnrnTing  son. 
husband  whom  she  may  marry,  and  her  receipts  alone  to  21.  As  to  one 
be  sufficient  discbarges  for  the  same  and  every  part  there-  one  of  the  tes- 
of ;  And  as  to  one  other  equal  fourth  part  of  the  same  foJ^Jertt^S^ 
residuary  monies,  IN  trust  for  my  said  daughter  N.  B.,  ^m. 
her  executors,  administrators,  and  assigns,  [far  her  sepa-  ^^^^^  fowS^for 
ixUe  iiae] ;  And  as  to  the  remainins:  equal  fourth  part  of  *^>o p**^?^  daagh- 

-•  '     ^  ^  o      ^  '^  ter  for  her  sepa- 

the  same  residuary  monies,  UPON  AND  FOR  the  trusts  and  rate  use. 
purposes  hereinafter  declared  and  expressed   concerning  ^^'  4".*^^®  , 

*     *  X-  o    remainingfourth, 

the  same.  And  I  declare,  that  the  trustees  or  trustee  upon  the  trusts 
for  the  time  being  of  this  my  will  shall  stand  possessed  of  ^^  Decoration 
as  well  the  last-mentioned  fourth  part  of  the  said  resi-  of  trusts  of  the 

J  ,  •    1     /»         '*^  mentioned 

duary  monies,  as  the  said  principal  sum  hereinbefore  fourth-part  of 
expressed  to  be  hereby  charged  upon  the  said  premises  moniw^andlf 
hereinbefore  expressed  to  be  appointed,  and  directed  to  *^«  principal 

y         ,  .  .  ,       ^^^  charged  on 

be  paid  or  raised  out  of  the  same  premises  to  or  by  the  the  appointed 
said  trustees  or  trustee,  upon  trust,  &c.  [for  investment,  SwowMid°Lue 
vnth  power  to  vary  aecuritiea,  supra,  p,  33  ;  for  payment  ^^^^^^^^ ' 
out  of  the  income  to  0.  B.  the  widow  of  D.  B.  of  an 

annuity  of  £ duriifig  widowhood,  and  subject  thereto 

for  the  children  of  D.  B.  living  at  the  testatoi^'s  death, 
and  the  children  then  living  of  amy  child  of  D.  B.  p?'e- 
deceasing  the  testator,  at  twenty-one,  &c,,  in  equal  shares 
per  stirpes,  see  p,  41,  note,  supra.  Advancement,  mainte- 
nance and  accumulation  clauses  as  to  diUdren  and 
grandchUdren  of  D,  B.  subject  to  the  annuity  given  to 
0.  B.,  mpra,  pp.  43 — 44,  mutatis  mutandis].    Provided  25.  Gift  07er  on 
ALWAYS,  and  I  declai-e,  that  if  the  said  trust  premises  trusts  in  favour 
whereof  trusts  are  hereinbefore  declared  in  favour  of  the  °^  JJ®  ^^^^ 
family  of  my  said  deceased  son  D.  B.  shall  not  wholly  vest  ^^  ^  *^o  *«»* 
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or  OHILDRKN 
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CHILD. 

tatoT^s  suriving 
children  in  equal 
shares. 


26.  Interest  on 
the  charge  until 
payment  to  be 
applied  as  in- 
come produced 
by  the  receipt 
and  inyestment 
of  the  money. 


27.  Power  to 
postpone  sale 
and  conversion 
of  real  and  per- 
sonal estate. 


and  be  disposed  of  under  or  by  virtue  of  the  trusts  and 
powers  aforesaid,  then  subject  to  those  trusts  and  to  every 
or  any  exercise  of  those  powers  respectively,  the  same 
trust  premises  and  all  accumulations  added  thereto  as 
aforesaid,  and  the  income  thereof  respectively,  or  so  much 
thereof  respectively  as  shall  not  be  applied  or  disposed  of 
under  or  by  virtue  of  any  such  trusts  or  powers,  shall  go 
over  and  accrue  to  and  be  held  in  trust  for  the  said  E.  B., 
M.  B.,  and  N.  B.  in  equal  shares,  the  respective  shares  of 
the  said  M.  B.  and  N.  B.  respectively  to  be  for  their 
respective  sole  and  separate  use  and  disposal,  free  from 
the  respective  debts,  control,  and  engagements  of  any 
husband  whom  they  may  respectively  marry,  and  their 
respective  receipts  alone  to  be  sufficient  discharges  for 
such  their  respective  shares  and  every  part  thereof  respec- 
tively. Provided  always,  and  I  declare,  that  during  so 
long  as  the  principal  monies  hereinbefore  settled  along 
with  the  last-mentioned  fourth  part  of  the  proceeds  of  my 
residuary  estate  or  any  part  thereof  shall  be  outstanding 
on  security  or  otherwise,  and  shall  not  have  been  received 
by  the  said  trustees  or  trustee,  the  interest  thereon  when 
and  as  received  by  them  or  him  shall  be  payable  and 
applicable  to  the  person  or  persons  and  in  the  manner 
to  whom  and  in  which  it  would  have  been  payable  or 
applicable  under  this  my  will  if  it  had  been  income 
produced  by  the  investment  in  manner  aforesaid  of  the 
corresponding  principal  money.  Provided  always,  and 
I  hereby  declare,  that  the  trustees  and  trustee  for  the 
time  being  of  this  my  will  may  either  forthwith  after  my 
death  proceed  with  the  sale,  conversion,  and  collection  of 
my  real  and  personal  estate  as  hereinbefore  directed,  or 
defer  and  postpone  such  sale,  conversion,  or  collection  as 
to  the  whole  or  any  part  thereof  until  any  future  period  or 
periods,  as  they  or  he  of  their  or  his  proper  authority  and 
at  their  or  his  sole  discretion  may  think  most  expedient 
and  advantageous  under  all  the   circumstances  for  the 
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several  persons  beneficially  interested  in  my  estate,  with-  precimht  xnr. 

out  being  answerable  for  any  loss   thereby  occasioned,  will  iw  javoitr 

Provided  also,  and  I  further  declare,  that  it  shall  be  ^Vtm^'^ue 

lawful  for  the  trustees  and  trustee  for  the  time  being  of  °'  adbokased 

CHILD. 

this  my  will,  at  any  time  or  times  after  my  death,  but  so    -— — 

,  , ,  ,  .  ....         28.  Power  to 

that  all  my  children  who  may  for  the  time  being  be  living  appropriate  and 
consent  thereto  in  writing  (the  consent  of  my  respective  pe^^  <^te 
(laughters  for  such  purpose  to  be  effectual  whether  covert  '?  reapcc*  <>* 

^  .  .  .  shares  of  residue. 

or  sole,  and  notwithstanding  that  their  shares  in  my  estate 
may  be  bound  by  any  settlement  of  their  after-acquired 
property  or  otherwise),  instead  of  selling,  converting,  and 
collecting  my  real  and  personal   estate   as  hereinbefore 
directed,  specifically  to  appropriate  and  allot  the  whole  or 
any  part  or  parts  of  such  real  and  personal  estate  respec- 
tively in  or  towards  satisfaction  of  the  respective  shares 
into  which  the  residuary  monies  arising  from  my  real  and 
personal  estate  are  hereinbefore  directed  to  be  apportioned 
and  divided  as  aforesaid  or  any  of  them,  and  every  or  any 
such  appropriation  and  allotment  shall  take  effect  from 
such  period  or  periods,  and  be  made  for  or  in  respect  of 
such  sum  or  upon  such  estimate  of  value  and  in  other 
respects  in  such  manner  as  the  said  trustees  or  trustee 
exercising  the  present  power  shall  in  their  or  his  uncon- 
trolled discretion  think  reasonable  and  fit,  such  consent  as 
aforesaid  being  obtained,  but  no  other  consent  being  in 
any  event   required,  and  all  parties  under  disability  of 
every  description  being   absolutely  bound   by   every   or 
any   such    appropriation    and    allotment   (c).      And    I  29.  Declaration 


(c)  It  will  be  seen  that  up  to  this  point  the  power  to  allot  and 
appropriate  is  almost  identical  with  that  in  Precedent  Y.,  supra, 
p.  153 ;  but  what  follows  is  special.  In  the  case  of  the  will  in  the 
text,  the  bulk  of  the  testator's  property  consisted  of  land,  and  the 
power  to  allot  is  adapted  to  that  state  of  circumstances,  providing 
for  the  payment  of  money  for  equality  of  partition,  directing  the 
execution  of  proper  assurances,  and  reconverting  real  estate 
allotted  as  part  of  the  settled  share.    The  trust  also  for  eventual 
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WILL  IH  FAVOUR 

or  CHILDBBH 

AlTD  THB  ISSUK 

or  A  DSOXASKD 

CHILD. 

that  allotments 
may  be  made 
subject  to  pay- 
ment for  equa- 
lity of  iMurtition. 

80.  Proviso  that 
money  payable 
for  equality  of 
partition  or 
otherwise  may 
remain  on  se- 
curity. 


31.  Direction 
to  effectuate 
appropriation 
and  allotment 
by  proper  as- 
surances. 


DECLARE,  that  any  such  appropriation  and  allotment  may 
be  made  upon  the  terms  of  such  sum  or  sums  of  money 
as  the  said  trustees  or  trustee  may  think  fit,  being  by  or 
on  the  part  of  any  of  my  said  surviving  children  paid  for 
or  by  way  of  equalisation  or  equality  of  partition.  Pro- 
vided ALWAYS,  and  I  further  declare,  that  in  every  case  in 
which  for  the  purpose  of  equalisation  or  equality  of  par- 
tition or  otherwise  any  money  shall,  under  the  provisions 
hereinbefore  contained,  have  to  be  paid  or  answered  by 
my  said  son  E.  B.,  or  either  of  my  said  daughters  M.  B. 
and  N.  B.  respectively,  the  trustees  or  trustee  for  the 
time  being  of  this  my  will  may  in  their  or  his  absolute 
discretion,  instead  of  requiring  actual  payment  of  such 
money,  accept  any  security  for  the  same  or  any  part 
thereof  by  mortgage  or  otherwise  (and  with  full  liberty  to 
take  a  mortgage  notwithstanding  the  existence  of  a  prior 
incumbrance  or  incumbrances),  as  they  or  he  shall  con- 
sider sufficient,  and  upon  such  terms  as  to  the  rate  of 
interest,  the  time  from  which  interest  is  to  commence, 
and  in  other  respects,  as  they  or  he  shall  in  their  or  his 
uncontrolled  discretion  think  reasonable  and  fit  under 
the  circumstances,  and  that  upon  any  such  sum  being  so 
secured  to  the  satisfaction  of  the  said  trustees  or  trustee 
the  same  shall  cease  to  be  a  charge  upon  any  other  pro- 
perty devised  or  bequeathed  by  this  my  will ;  and  that 
any  such  security  may  be  made  either  to  the  said  trustees 
or  trustee,  or,  if  convenient  and  consistent  with  the  objects 
of  this  my  will,  may  be  made  to  and  taken  by  any  of  my 
said  surviving  children  to  whom  it  may  be  intended  that 
the  beneficial  interest  therein  should  belong  directly  in 
his  or  her  own  name.  And  I  declare  and  direct,  that 
upon  every  or  any  such  appropriation  and  allotment  as  is 


investment  in  authorised  securities  is  kept  up  as  to  property  allotte^l 
as  part  of  the  settled  share,  subject  to  a  discretionary  power  of 
postponing  the  actual  transposifiou. 


mmmmmmmmmmmmmmtm^tmmmm 
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hereby  authorised  the  said  trustees  and  trustee  shall  and 
may,  at  the  expense  of  my  estate  or  otherwise  as  may  be 
arranged  or  thought  fit,  do  and  execute  all  such  acts  and 
assurances  as  may  be  requisite  or  proper  for  effectuating 
the  same  by  conveying,  assigning,  or  otherwise  vesting  the 
property  (whether  consisting  of  real  or  personal  estate) 
which  shall  or  may  be   appropriated  or  allotted  for  or 
towards  or  in  respect   of  the  share  of  any  of  my  said 
surviving  children  to  or  in  such  child  or  the  person  or 
persons  claiming  through  or  under  him  or  her  or  other- 
wise  as  circumstances  may  require,  and  so  that  the  appro- 
priated property  may  be  held  upon  the  same  trusts  as 
the  monies  for  which  the  same  shall  be  substituted  as 
aforesaid,  or  as  near  thereto  as  circumstances  will  admit 
of  (but  not  so  as   to   alter  the   character   of  any  such 
appropriated  property  as  between  the  real  and  personal 
representatives  of  any  person  entitled  thereto,  but  the 
same  to  be  taken  as  real  or  personal  estate  respectively, 
according  to  the  actual  condition  thereof  at  the  time  of 
the  appropriation  and  allotment  taking  effect).     And  I 
FURTHEB  DECLARE,  that  the  Said  trustees  and  trustee  shall 
stand  possessed  of  all  such  real  and  personal  estate  as 
may  be    specifically   appropriated   and    allotted  for    or 
towards  or  in  respect  of  the  share  hereinbefore  bequeathed 
upon  trusts  for  the  benefit   of  the   family  of  my    said 
deceased  son  of  the  residuary  monies  aforesaid  (including 
in  8uch  share  all  monies  paid  or  secured  for  equalisation 
or  equality  of  partition  or   otherwise   as  aforesaid  and 
accruing  in  augmentation  of  such  last-mentioned  share, 
and  the  securities  for  the  same  respectively).  Upon  trust 
that  the  said  trustees  or  trustee  for  the  time  being  of  this 
my  will  shall,  &c.  [general  trust  for  sale  and  conversion, 
Bee  p.  32,  supra] ;  And  shall  stand  possessed  of  the 
monies  to  arise  by  such  means  or  otherwise  produced  from 
or  forming  part  of  any  premises  appropriated  and  allotted 
for  or  towards  or  in  respect  of  the  share  hereinbefore 
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OF  OHILDBXH 

AND  THB  IS8UB 

or  A  D10S18XD 

CHILD. 


32.  Declaration 
of  trusts  of  real 
and  personal 
estate  allotted 
to  fiunily  of 
deceased  son  ; 


33.  — for  sale 
and  conversion  ; 


34.  — and  to 
stand  possessed 
of  the  proceeds ; 
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35.  — open  the 
Rame  tnuts  as  if 
they  had  formed 
part  of  the  share 
cf  the  deceased 
sod's  family  in 
the  testator's 
residuary  estate. 

36.  Pover  to 
postpone  sale  and 
conTersion  of 
property  allotted 
to  family  of 
deceased  son. 


37.  Direction 
that  residoary 
real  estate  shall 
be  converted  as 
at  the  testator's 
death ; 


38.  —bat  shall 
be  reconverted  on 
being  allotted  to 
any  of  the  tes- 
tator's surviving 
children ; 

89.  —but  not 
if  allotted  to  the 
family  of  the  de- 
ceased son. 


settled  in  favour  of  the  family  of  my  said  late  son  as 
aforesaid  of  or  in  the  said  residuary  monies.  Upon  the 
TRUSTS  and  with  and  subject  to  the  powers,  provisoes,  and 
declarations  which  would  have  been  applicable  thereto 
under  this  my  will  if  the  same  had  actually  con.stituted  or 
formed  part  of  such  share  of  the  residuary  monies  afore- 
said, and  so  that  the  proceeds  of  such  allotted  premises 
may  be  in  all  respects  substituted  wholly  or  partially,  as 
the  case  may  require,  for  the  corresponding  share  in  such 
residuary  monies,  and  be  held  and  applied  accordingly^. 
Provided  always,  and  I  declare,  that  it  shall  be  lawful 
for  the  trustees  or  trustee  for  the  time  being  of  this  my 
will  to  defer  and  postpone  the  sale,  conversion,  and  collec- 
tion of  the  whole  or  any  part  or  parts  of  the  premises 
(whether  consisting  of  real  or  personal  estate)  which  may 
be  appropriated  and  allotted  for  or  towards  or  in  respect 
of  the  share  settled  in  favour  of  the  family  of  my  said 
deceased  son  of  or  in  the  residuary  monies  aforesaid 
during  so  long  as  to  such  trustees  or  trustee  shall  in  their 
or  his  uncontrolled  discretion  seem  proper.  Provided 
ALWAYS,  and  I  declare,  that  my  real  estate  passing  by  the 
residuary  devise  hereinbefore  contained  shall  for  the 
purpose  of  transmission  be  impressed  with  the  quality  of 
personalty  from  the  time  of  my  death,  and  shall  retain 
that  character,  unless  or  until  the  same  shall  be  specifi- 
cally appropriated  and  allotted  for  or  towards  or  in  respect 
of  the  share  of  any  of  my  said  surviving  children  in  the 
residuary  monies  aforesaid ;  Upon  and  after  which  appro- 
priation and  allotment  any  such  real  estate  so  specifically 
appropriated  and  allotted  shall  for  the  purpose  of  trans- 
mission resume  its  character  of  real  estate  as  hereinbefore 
directed ;  But  in  the  event  of  any  such  real  estate  being 
appropriated  and  allotted  for  or  towards  or  in  respect  of 
the  share  settled  by  this  my  will  in  favour  of  the  family 
of  my  said  deceased  son  in  such  residuary  monies,  such 
real  estate  shall  notwithstanding  and  after  such  appro- 
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priation  and  allotment  continue  for  the  purposes  of  trans-  pmokdekt  sit. 

mission  to  be  impressed  with  the  quality  of  personalty,  will  in  favour 

And  I  HEREBY  empower  the  trustees  and  trustee  for  the  .^JL^jfit^*"'', 

^  AND  THK  ISSUE 

time  being  of  this  my  will,   with  respect  to  all  or  any  of  a  deceased 

,                                                                      .                                      ,  CHILD. 

real  or  leasehold  estates  and  hereditaments  which  mav 


for  the  time  being  be  retained  as  and  form  part  of  my  letting  and  man- 
general  estate,  or  have  been  appropriated  and  allotted  for  i^h^estates 
or  towards  or  in  respect  of  the  share  settled  by  this  my 
will  in  favour  of  the  family  of  ray  said  deceased  son  in  the 
residuary  monies  aforesaid,  to  let  and  manage  the  same 
respective  hereditaments  and  premises,  &c.  [^Power  to 
manage,  dc,  see  supra,  p,  54,  note,  and  p,  233  ;  and  to 
grant  hoses,  see  supra,  pp.  52,  53,  234.1     And  I  de-  41.  Direction 

that  income  from 

CLARE,  that  the  income  produced  from  all  or  any  real  and  any  part  of  the 
personal  estate  of  whatever  description  which  may  for  the  itewtual^tate"* 
time  being  be  retained  as  and  form  part  of  my  general  °J  \^^J^™®^? 

Boaix  06  appiica- 

estate,  or  have  been  appropriated  for  or  towards  or  in  Me  as  if  it  pro- 
respect  of  the  share  settled  by  this  my  will  in  favour  of  authorised  in- 
the  family  of  my  said   deceased   son  in  the   residuary  ^^s^®"**- 
monies  aforesaid  [including  in  such  income  the  proceeds 
of  sale  of  timber,  underwood,  and  materials  of  houses  and 
buildings],  shall,  whatever  may  be  the  condition  of  the 
premises  as  to  investment  or  otherwise,  and  whether  the 
property  shall  be  of  a  permanent  or  of  a  wasting  cha- 
racter, and  as  well  during  the  first  year  from  my  death 
as  at  all  times  afterwards,  be  considered  and  treated  as 
income  for  the  purposes  of  this  my  will,  and  be  applicable 
accordingly,  no  part  thereof  being  in  any  event  liable  to 
be  retained  as  corpus  or  capital.    Provided  always,  and  42.  Direction 
I  hereby  declare,  that  the  expenses  of  management  and  ^hidi  ©x^rwes 
other  expenses   incidental    to    or    connected    with    the  o^^Anagement 

*  ^  ^  are  to  be  borne 

exercise  of  the  powers  hereinbefore  given  to  the  trustees  m  between  the 

firencral  cst&tfi 

or  trustee  for  the  time  being  of  this  my  will  shall  be  and  the  share 
borne  as  regards  expenses  connected  with  or  incurred  jon's^fjunir^^ 
with  a  view  to  the  benefit  of  my  general  estate  by  and 
out  of  such  general  estate,  and  as  regards  expenses  con* 


13.  CTkom 
fliviog  full  ttii- 
erationar; 
powen  to 


-^ 


nectcd  with  of  incurred  with  a  view  to  the  special  bcoefit 
of  the  trust  estate  settles]  in  favour  of  the  family  of  my 
^^a^(l  deceased  son  D.  B.  by  and  out  of  such  trust  estate, 
but  I  expressly  declare,  that  the  mode  of  providing  for 
such  expenses  and  of  apportioning  the  same  as  between 
capital  and  income  or  otherwise,  and  the  determination  of 
the  amounts  which  having  regard  to  the  proviso  laittly 
hereinbefore  contained  ought  to  be  borne  by  my  general 
estate  and  the  settled  trust  fund  respectively,  shall  be  in 
the  sole  and  uncontrolled  discretion  of  the  said  trustees 
or  trustee.  And  I  FDRTHICR  DECLARE,  that  the  said 
trustees  and  trustee  shall  have  the  fullest  powers  of 
determining  whether  and  to  what  extent  any  particular 
sum  shall  be  treated  as  capital  or  income,  and  of  direct- 
ing how  valuations  are  to  be  made  or  value  ascertained 
or  estimated,  and  deterraiuing  all  questions  as  to  value 
whether  in  connection  with  any  case  of  hotchpot  or 
satisfaction  or  of  allotment  or  appropriation  or  other- 
wise however,  and  of  apportioning  and  dividing  accord- 
ing to  thoit'  or  his  uncontrolled  discretion  any  funds 
subject  to  different  trusts  or  destinations  which  may  have 
become  blended  or  difficult  to  distinguish,  and  in  general 
of  settling  and  determining  all  differences,  doubts,  and 
questions  which  may  arise  in  the  course  of  or  incidentally 
to  the  execution  of  the  trusts  and  powers  of  this  my  will 
or  any  of  them ;  and  I  expressly  declare,  that  every 
decision  of  the  said  trustees  or  trustee  in  relation  to  the 
premises  or  proceeding  implying  the  decision  of  any  such 
point  or  question  as  aforesaid  on  the  part  of  the  said 
trustees  or  trustee  or  otherwise  falling  within  the  scope 
of  the  authorities  given  to  the  said  tnistees  or  trustee  by 
this  my  will,  shall  be  binding  upon  all  persons  claiming 
under  this  my  will,  notwithstanding  that  no  determination 
may  have  been  formally  come  to  by  or  question  actually 
raised  for  the  decision  of  the  said  trustees  or  trustee,  and 
shall  by  no  means  be  objected  to  or  called  into  question 
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on  account  of  any  valuation  or  estimate  of  value  proving  v»m«deht  xiv. 

to  be  inconsistent  with  the  result  of  sale  or  otherwise  will  in  fayoub 

open  to  objection,  or  upon  any  other  ground  or  allegation  j^j^  ,hi  isbui 

of  error   in  law  or  in  fact,  or  otherwise  howsoever  (c?).  o¥xt>w!rabv> 

\  ^    *  CHILD. 

And  I  DECLARE,  that  the  said  E.  B.,  or  any  other  person   ,,   ^  ,      ; 

,  44.  Declaration 

interested   under  this  my  will,  if  appointed  a  trustee  that  the  tcsu- 

.  «  .  !••.•!  •  tor's  son  or  any 

hereof,  may  exercise  or  participate  and  concur  in  exer-  other  trustee 
cising  all  the  several  powers  hereinbefore  given  to   the  JJ^J^otJ^i^. 
tnistees  or  trustee  for  the  time  being  of  this  my  will,  in  Btanding  his 

being  intorested. 

the  same  manner  as  if  the  said  E.  B.  or  other  the  person 
so  appointed  trustee  were  a  stranger  and  not  so  in- 
terested, notwithstanding  that  he  the  said  E.  B  or  such 
other  person  may  have  a  direct  or  other  personal  interest 
in  the  mode  or  the  result  of  exercising  any  such  power, 
and  no  valuation,  or  appropriation  or  allotment,  or  other 
act  purporting  to  be  done  in  the  execution  or  exercise  of 
any  of  the  trusts  or  powers  of  this  my  will,  shall  be  in  any 
manner  impeached  or  questioned  on  the  ground  of  the 
said  E.  B.  or  such  other  person  having  been  the  trustee 
or  one  of  the  trustees  acting  in  relation  thereto ;  Bur 
nevertheless  if  he  the  said  E.  B.  or  other  trustee  having 
an  interest  shall  think  fit  to  abstain,  &c.  \_power  to 
abstain  from  acting,  supra,  p,  178,  mutatis  mutandis. 
Trustee  clause  and  other  usual  clauses,  as  in  Prece- 
dent I.,  supra,  pp.  55,  et  seq.]    In  witness,  &c. 


(cl)  Compare  the  preceding  clauses  with  those  in  Precedent  I., 
pp.  49 — 55,  supra,  which  appear  to  be  sufficient  for  most  cases  in 
which  the  power  of  specific  allotment  is  not  given,  and  with  those 
in  Precedent  Y.,  pp.  153 — 156,  supra,  where  that  power  is  given. 


302  WILLS. 


XV. 

FKECBDEHT  XV.    WILL    of  REAL    aud    PERSONAL    ESTATE.       BeQUEST    of 

WILL  OF  A  WIDOW         pevsoTwl  CHATTELS  to  he  disposed  of  according  to  a 

IV  FAVOUR  OF  -n  <        /•  •        .  , 

THE  CHILDRBK  SEPARATE  PAPER.     Bequest  of  STOCK   LEGACY  ^7l  trvst 

Q'  ^  ^^'  80  08  to  he  at  the  absolute  disposal  of  a  hrother  of 

the  testcUi'ix,  with  a  gift  over  of  the  fund  or  the 
UNDISPOSED  OF  part  thereof  after  his  decease  to  his 
son.  Gift  of  LEGACIES  to  a  7iephew  and  niece  at 
twenty-one,  with  survivorship.  Trusts  of  residue 
for  payment  out  of  the  income  of  an  annuity  for 
the  maintenance  of  a  lunatic  son  of  the  testatrix, 
and  an  annuity  to  another  son  till  he  hecome 
bankrupt  or  assign,  and  then  to  his  wife  for  her 
separate  use,  and  subject  thereto  far  his  children. 
Provisions  for  the  application  of  the  income 
duHng  the  life  of  tlie  son  when  there  are  adult 
CHILDREN,  and  during  a  suspense  of  there  heing 
children.  Trusts  on  failure  of  children  for  the 
testatrix's  tivo  sisters  and  the  survivor  for  life, 
and  ultimate  trust  of  such  part  of  Hie  estate  as  can 
he  devoted  to  charity  for  such  CHARITABLE  USES  as 
the  ti'ustees  may  think  fit,  and  as  to  the  remainder 
for  the  SURVIVOR  of  the  testatrix's  sisters.  Direc- 
tion to  MARSHAL  in  favour  of  charities, 

1.  Gift  of  furni-       I,  A.  B.  of,  &c.,  hereby  revoke,  &c.  [supra,  p,  26].     I 

ture,  &c.,  aud  ,,  /.        .  i    .  i    i  i    1 1      »• 

personal  effects  BEQUEATH  all  my  fumiture,  plate  and  household  effects, 
according  to  a  ^  ^^^  ^J  watches,  jewels,  trinkets  and  other  personal 
separate  paper,     ornaments,  and  wearing    apparel    to    my  sister  L.  M., 

or  in  case  of  her  death  in  my  lifetime,  then  to  my 
sister  N.  O.,  requesting  such  respective  sister  of  mine  to 
give  effect  to  any  wishes  which  may  be  expressed  by  me 
in  any  memorandum  or  paper  which  I  may  leave  respect- 
ing the  disposal  of  any  of  such  articles  or  effects,  but  so 
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that  such  memorandum  or  paper  shall  not  be  treated  as  pwwbdkht  xy. 

forming  part  of  my  will,  and  such  expression  of  my  wishes  will  of  a  widow 

shall  not  create   any  trust,  or  have  any  legal  force  or  TM^cmDm 


or  ▲  SON. 


eflFect  (a).    I  bequeath  to  my  trustees  hereinafter  named 

the  sum  of   £ £3    per    cent   Consolidated    Bank  2.  Bequeutof 

.        ,  «  stock  legacy  to 

Annuities,  to  be  appropriated  or  purchased  out   of  my  trustees. 

personal  estate  or  the  proceeds  of  the  sale  and  conversion 

thereof  hereinafter  directed  as  soon  as  conveniently  may 

be  after  my  decease  (6),  and  to  be  held  IN  TRFST  either  to  8.  In  trust  to 

vary  investments 

(a)  A  will  may  by  referring  to  some  other  document,  such  as  a   As  to  referring 
deed,  or  any  paper  or  memorandum,  although  not  executed  or  m  a  will  to  other 
attested  as  a  will,  and  however  informal,  incorporate  it  so  as  to 

render  it  a  constituent  part  of  the  will,  and  so  that  if  operating  on 
personal  estate  it  may  be  necessary  that  it  should  be  produced  and 
included  in  the  probate  (see  1  Jarm.  on  Wills,  3rd  ed.,  pp.  83  et  seq.). 
But  in  order  that  it  may  be  admitted  to  prohate  it  must  be  referred 
to  in  the  will  as  being  then  in  existence,  and  it  must  be  capable  of 
being  identified  (Jifew  v.  Maddock,  11  Moore,  P.  0.  C.  427;  Be 
Sunderland,  L.  B.  1  P.  &  D.  198 ;  see  also  the  recent  cases  of  Be 
Sibthorp,  id.  106 ;  Be  Truro,  id.  201 ;  Be  Mercer,  L.  E.  2  P.  &  M.  91 ; 
Be  Baughan,  1  P.  D.  429 ;  Singleton  v.  Tamlinson,  3  App.  Cas.  404). 
As  to  the  practice  of  the  Court  with  respect  to  the  incorporation  of 
other  documents  in  the  probate,  see  Sheldon  y.  Sheldon,  1  Sob.  Ecc. 
81 ;  Be  Sibihorp,  ubi  sup.  As  the  necessity  of  including  the 
incorporated  document  in  the  probate,  and  depositing  the  ori- 
ginal or  a  copy  in  the  registry,  may  cause  expense  or  incon- 
Tenience,  any  reference  in  a  will  dealing  with  personal  estate  to  an 
extraneous  document  should  in  genei*al  be  avoided,  but  there  can 
of  course  be  no  objection  to  referring,  as  in  the  text,  to  a  docu- 
ment which  is  neither  in  existence  nor  intended  to  create  a  trust. 
Where,  in  such  a  case  as  that  in  the  text,  it  is  intended  that  the 
legatee  shall  take  beneficially,  and  not  be  subject  to  any  trust,  care 
must  be  taken  to  make  this  clear  by  express  words  (see  Irvine  v. 
Sullivanj  L.  B.  8  Eq.  673,  and  the  cases  there  cited).  As  to  the 
circumstances  under  which  a  letter  accompcmying  a  will  imposes  a 
trust  on  a  legatee  thereunder,  see  McCormick  y.  Grogan,  L.  H.  4 
H.  L.  82 ;  and  generally  on  the  subject  of  trusts  created  dehors 
the  wiU,  see  Lewin  on  Tinists,  7th  ed.,  p.  57. 

(b)  Where  a  stock  legacy  is  intended  to  be  a  general  one,  care 
should  be  taken  to  express  this  dearly,  as  in  the  text.  As  to  what 
words  amoimt  to  a  specific,  general,  or  demonstrative  legacy  re** 
•pectively,  see  Hawkins,  Constr.  Wills,  pp.  301  et  sec^. 
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pUGibuiT  XT.  retain  the  same  so  invested  or  to  vary  or  transpose  the 
wcLLor  AwiDow  investment  thereof  from  time  to  time  into  or  for  such 
other  stocks,  funds,  stiares,  or  securities  as  my  brother 
L.  B.  shall  in  writing  direct,  and  ray  trustees  or  trustee 


aecording  to  tho    shuH  not  be    in  any  manner  responsible  in  respect  of 

direction  of  ■  .  . 

brother  of  the      such   investments ;  AXD  UPON  TRUST  to  pay  or  apply 

**^'"''J  the  capital  and  income  of  the  said  sum  of  £ Bank 

4.  — ind  to  ^  ,  .  , 

diipoMoftlie       Annuities    or   the    investments   representmg    the   same 

como  uHib"'  or  any  part  or  parts  thereof  respectively,  to  such  person 
^iji^"''  or  persons  for  such  purposes  and  in  such  manoer  as 
the  said  L.  B.  shall  at  any  time  or  times  during  his 
lifetime  by  any  writing  under  h'm  hand,  or  by  will  or 
6.  IndefiQltof  codicil  direct  or  appoint;  AND  in  default  of  and  sub- 
p«j  the  iDcoma     ject  to  any  such  direction  or  appointment  upon  trust  to  pay 

md'to^DB/or     '-^^  income  of  the  said  sum  of  £ Bank  Annuities  or 

tha  capital  nfter   (,^6  investments  representing  the  same,  to  the  said  L.  B. 

budeceau  to  ...■,.  ■     ,.        i  ■     . 

hii  Mm.  durmg  his  ufe,  and  after  his  decease,  upon  trust  to  pay  or 

transfer  the  capital  thereof,  or  so  much  thereof  as  may  not 
have  been  disposed  of  by  virtue  of  any  such  direction  or 
appointment  as  aforesaid,  unto  M.  B.  the  son  of  the  said 
L.  B.,  bis  executors,  administrators,  or  assigns,  for  his  or 
6.  Ltgaciea  to  a    their  absolute  benefit  (c).     I  BEQUEATH  unto  my  nephew 

nepboir  and 


Lliditf  of  (f^)  It  is  Bometimeethd  wieh  of  a  testator  to  makea  bequest  over 

over  after       sf  eo  mucli  of  a  legacy  as  the  legatee  maj  not  bare  disposed  of  in 

liiw  P^;^"'    Ilia  lifefime  or  by  his  will.    But  such  a  gift  over,  if  annexed  to 

d  of  3j  an  absolute  beqneat,  would  be  repugnant  and  void  (see  ante,  vol. 

JO.  iii.,  "Settlements,"  p.  112,  note,  and  the  cases  there  referred  to ; 

and  see  also  In  re  Wilcock't  Setilemenl,   1   Ch.   D,  229  ;  Perry  t, 

MerrUt.  h.  E.  18  Eq.   152  ;   Jte  Sti-ingrr,  8  Ch.  D.  1 ;  Pamall  v. 

Pamall,  0  Ch.  S.  96).    The  object  of  the  testator  in  sach  a  ca.'e 

may  be  substantially  attained  by  means  of  a,  trust  such  as  that  in 

the  text,  Bccnring  the  absolute  dominion  to  tho  donee  by  means 

of  a  power  of  appointment  oxercisoable  by  any  writing  inter  vivos, 

or  (if  desired)  by  will,  and  the  gift  over  of  what  ia  nndispoeed  of 

under  the  power  of  appointment  is,  of  course,  free  from  objection 

(see  Sfo«  v.  JoMtlyn,  28  L.  J.  Ch.  297,  5  Jur.  N.  a  560 ;  Ptnnock  t. 

Pmmck.  L.E.  13  Eq.  144). 
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E.  F.  and  ray  niece  G.  H.,  the  sum  of  £ each,  free  of  prbcei>wt  xv. 

legacy  duty,  to  be  paid  to  them  respectively  if  and  when  will  op  a  wii>ow 

they  shall  respectively  attain  the  age  of  twenty-one  years,  jhb  children 
And  in  case  either  of  them  shall  die  in  my  lifetime,  or       ^^  ^  ^^^' 

before  attaining  that  age,  I  bequeath  the  legacy  herein-  niece  payable  at 

before  given  to  him  or  her  so  dying,  to  the  survivor  of  vivowhip. 
them  if  and  when  he  or  she  shall  attain  that  age. 
[Oeneral  devise  and  bequest  of  real  and  jperaonal  estate 
in  trust  for  sale  and  conversion^  sujp^a,  pp,  29 — 33. 
Trusts  of  produce  for  payment  of  funeral  and  testamen- 
tary expenses,  debts,  and  legacies,  and  for  investment  of 

residue,  with  power  to  vary  secuHties,  pp.  33 — 35],  And  7.  Direction  out 

SHALL,  out  of  the  income  of  the  said  residuary  monies,  residuary  estate 

and  of  the  stocks,  funds,  shares,  and  securities  representing  ^m^'*^*^for\^"e 

the  same,  pay  or  apply  the  annual  sum  of  £ ,  free  maintenance  of 

-  .  a  lunatic  son ; 

from,  legacy  duty,  for  the  maintenance,  support,  or  benefit 
of  my  son  C.  B.  during  his  life,  in  such  manner  as  the  said 
trustees  or  trustee  for  the  time  being  shall  in  their  or  his 
discretion  think  fit,  and  with  an  absolute  discretion  either 
to  apply  the  same  annual  sum  or  any  part  thereof  for 
such  purposes  directly,  or  to  pay  the  same  or  any  part 
thereof  into  the  hands  of  the  person  with  whom  the  said 
C.  B.  shall  for  the  time  being  be  resident,  or  to  any  other 
person  to  be  by  him  or  her  applied  for  the  maintenance, 
support,  or  benefit  of  the  said  C.  B.,  without  any  liability 
on  the  part  of  the  said  trustees  or  trustee  to  see  to  the 
application  thereof  (d).     And  shall,  out  of  the  income  of  ®-  —a"^  to  pay 

*  ^    '  an  annuity  to 


((Q  In  the  event  of  the  lunatic  becoming  sane,  there  can  be  little 
or  no  doubt  that  he  might  put  an  end  to  the  discretion,  and  insist 
on  the  annuity  being  paid  to  himself;  see  ante,  YoL  iii.  Settle- 
ments, p.  110,  and  cases  in  note  [y).  It  is  assumed  that  the  whole 
of  the  annuity  will  be  reqidred  for  maintenance,  so  that  a  pro- 
vision as  to  the  destination  of  any  surplus  is  not  inserted,  A  trust 
to  accumulate  the  surplus  in  such  a  case  would  of  course  only  be 
valid  for  twenty-one  years  from  the  testator's  death ;  see  Matlmvs 
V.  Kfhle,  L.  R.  3  Ch.  Ap.  691. 

VOL.  lY.  X 
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PEKOEDEHT  XT.    the  Said  trust  premises  pay  the  annual  sum  of  £ ,  free 

WILL  OP  A  WIDOW  f^^^  legacy  duty,  to  my  son  D.  B.  if  not  at  my  death  out- 
iH  FAVOUR  OF     Jawcd  OF  sn  undischarged  bankrupt,  or  through  his  own 

THE   CHILDREN  °  ^   '  ° 

oj  A  BON.  act  or  default  or  by  operation  or  process  of  law  or  other- 
another  son  wise  disentitled  personally  to  receive  and  enjoy  the  same, 
he  become  during  his  life,  or  until  he  shall  be  outlawed  or  become  a 

^™P*  ^^  bankrupt,  or  shall  assign,  charge,  or  incumber,  or  affect  to 
assign,  charge,  or  incumber  the  said  annual  sum  or  some 
part  thereof,  or  some  other  event  shall  happen  whereby 
the  same  or  some  part  thereof  would  through  his  own 
act  or  default,  or  by  operation  or  process  of  law  or  other- 
wise, if  belonging  absolutely  to  him,  become  vested  in  or 

9.  —and  after-  payable  to  some  other  person  or  persons  (e).  And  fbom 
wards  to  the  Bon^s  ^^^  g^ft^j,   ^y^^  determination  of  the  trust   hereinbefore 

wife  for  her  sepa- 
rate use.  declared  in  favour  of  the  said  D.  B.  or  (in  the  event  of 

the  failure  of  that  trust)  from  and  after  my  death,  shall 

pay  the  said  annual  sum  of  £ ,  free  from  legacy  duty 

as  aforesaid,  to  E.  B.  the  wife  of  the  said  D.  B.  during 
her  life  and  during  her  present  or  any  future  coverture, 
the  same  shall  be  for  her  sole  and  separate  use,  indepen- 
dently of  the  said  D.  B.  or  any  after  taken  husband,  and 
of  his  debts,  control,  and  engagements,  and  her  receipt 
alone  shall  be  a  discharge  for  the  same,  and  she  shall  not 
have  power  to  dispose  or  deprive  herself  of  the  benefit 

10.  Direction  aa    thereof  by  anticipation.     And  I  direct,  that  the  said 

timTof^pavment  annual  sums  of  £ and  £ shall  be  paid  by  equal 

of  annuities.         half-yearly  payments,  and  that  the  first  half-yearly  pay- 
ment thereof  respectively  shall  be  made  at  the  expiration 

11.  Tnists  for  of  six  calendar  months  after  my  death.  And  I  declare, 
dren,  who  being  that  subject  to  the  payment  of  the  said  annual  sums  of 
sons  attain  21  or  j. ^^^  £ g^  i^^g  ^s  the  samc  respectively  shall 

(lie  leaYing  issue,  '  o  r  »» 


(e)  See  the  form  of  proviso  for  cesser  of  annuities  on  alienatiou, 
supra,  p.  126 ;  the  ti-ust  giving  a  determinable  and  protected  life 
interest,  pp.  166 — 8 ;  and  the  corresponding  provisions  as  to  an- 
nuities, pp.  182— 3;  and  seethe  references,  p.  127,  note,  aa  to  dis- 
positions of  this  nature. 
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continue  payable,'  the  said  trustees  and  trustee  shall  stand  prbcidkht  xv. 

possessed  of  the  said  trust  monies,  stocks,  funds,  shares,  and  will  op  a  widow 

securities,  and   the  income  thereof,  in  trust  for  all  the  ^^  '^^oub  of 


TBI  OHILDBSir 
OV  A  SOH. 


children  or  any  the  child  of  my  said  son  D.  B.  living  at 

my  death,  or  afterwards  to  be  born,  who  being  a  sou  or  or  being  daugh- 

...       1  «  !•  1         1  tera  attain  21 

sons  attain  the  age  of  twenty-one  years  or  die  under  that  or  marry, 
age  leaving  issue  living  at  his  or  their  death  or  respective 
deaths  or  bom  in  due  time  after,  or  being  a  daughter  or 
daaghters  attain  the  age  of  twenty-one  years  or  marry 
(mcluding  any  such  child  or  children  who  shall  be  bom 
after  any  one  or  more  such  child  or  children  shall  have 
attained  a  vested  interest)  (/),  to  be  divided  between  such 


(/)  If  there  be  an  immediate  gift  (i.e.  a  gift  to  take  efifeot  in  Rules  as  to  the 
enjoyment  immediately  after  the  testator's  death),  to  the  children  cl*^^  entitled 
of  a  living  person,  those  children  only  will  take  who  are  living  at  "^^  Siifdren  of 
the  death  of  the  testator  (provided  there  be  any  then  living),  to  the  a  living  person, 
exclnaion  of  all  after-bom  children  (2  Jarm.  Wills,  3rd  ed.,  p.  142) ; 
bat  if  the  distribution  be  postponed  (as  in  the  case  of  a  gift  to  A. 
for  life,  and  after  his  decease  to  the  children  of  £.,  or  a  gift  to  the 
children  of  A.  who  attain  twenty-one  or  marry),  then  the  class  will 
inclade  as  well  children  living  at  the  testator's  death  as  those 
coming  into  existence  up  to  the  time  of  some  one  child  taking  an 
absolutely  vested  interest  in  possession  (e.  g.  in  the  former  of  the 
above  instances  the  death  of  A.,  in  the  latter  the  time  when  the 
first  child  of  A.  attains  twenty-one),  but  not  children  born  after 
that  time ;  see  2  Jarm.  pp.  143,  146,  Pichen  v.  MaUhews,  10  Ch.  D. 
264,  where  a  gift  to  the  children  of  the  testator's  daughters  who 
should  attain  twenty-five  was  saved  from  invalidity  on  the  score  of 
remoteness  by  the  application  of  the  rule  in  question,  as  one  of  the 
children  had  attained  twenty-five  at  the  testator's  death,  so  that  the 
gift  was  confined  to  the  children  then  living.  The  same  rule  applies 
to  a  power  to  appoint  to  the  children  of  A. ,  which  can  only  be 
exercised,  if  the  gift  be  immediate,  in  favour  of  the  children  living 
at  the  death  of  the  testator ;  or,  if  the  gift  be  in  remainder  after  a 
life  estate,  in  favour  of  those  living  at  the  death  of  the  testator  or 
afterwards  coming  into  ease  in  the  lifetime  of  the  tenant  for  life 
(CUeman  v.  Seymour,  1  Ves.  Sen.  209,  Paul  v.  Compton,  8  Yes. 
375).  Where  words  of  futurity  are  added  to  the  gift,  as  where  it 
is  to  the  children  **  bom  or  to  be  bom,*'  if  the  gift  is  immediate, 
these  words  will  let  in  all  children  whether  bom  in  the  testator's 
lifetime  or  after  his  death  (Mogg  v.  Mogg,  1  Mer.  654,  and  see  2  Jarm. 
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PRECIOIHT  XT. 


children  if  more  than  one  in  equal  shares.     Provided 
WILL  OF  A  WIDOW  ALWAYS,  and  I  hereby  declare,  that  it  shall  be  lawful  for 

IN  7AV0UR  OF 


THE   CHILDRRH 
OF  A  SON. 

12.  Advance- 
ment  clause. 


p.  165) ;  but  where  the  distribution  is  postponed,  it  appears  to  be  set- 
tled that  they  have  not  this  effect,  so  that  the  objects  of  a  gift  to  '*  all 
the  children,''  or  '*  the  children  bom  or  to  be  bom  as  many  as  there 
may  be"  {Whithread  v.  Lord  St.  John,  10  Yes.  152),  or  "all  the 
children  now  born  or  hereafter  to  be  bom  "  {Bateman  v.  Qraift  29 
Beav.  447,  reversed  on  a  rehearing  on  another  ground,  L.  B.  6  £q. 
215,  see  infra),  who  shall  attain  twenty-one,  will  be  ascertained  as 
soon  as  a  child  attains  twenty-one,  and  children  bom  after  that 
time  will  be  excluded    (see,  howeyer,  Eddowes  v.  Eddowea,  30 
Boay.  603).     Of  course  the  rule  in  question  (which  is  founded  on 
the  presumption  that  the  testator  did  not  intend  the  distribution  of 
the  fund  to  be  indefinitely  deferred),  being  a  rule  of  construction 
only,  may  be  preyented  from  operating  by  a  clause  like  that  in  the 
text,  expressly  enlarging  the  class  so  as  to  make  it  include  children 
born  after  a  child  has  attained  a  yested  interest,  or  by  terms  in- 
cluding all  children  coining  in  esse  during  the  parent's  life  (see 
Scott  y.  Earl  of  Scarboroughy  1  Beav.  154).      Where  there  is  an 
immediate  gift  of  an  aggregate  fund,  part  of  which  is  not  imme- 
diately  distributable,  as  where  annuities  are  giyen  (as  in  the  text), 
or  a  life  interest  is  created  in  part  of  the  fund,  or  part  of  it  is 
directed  to  be  accumulated  for  a  term  of  years,  this  does  not 
prevent  the  gift  from  being  as  to  the  whole  fand  immediate,  so  as 
to  be  subject  to  the  rule  {Eagger  v.  Payne,  23  Beav.  474  ;  Coventry 
y.  Coventry,  2  Dr.  &  Sm.  470).     The  rule  has  been  held  to  be 
excluded  by  an  advancement  or  maintenance  clause  extending  to 
vested  shares  {Iredell  v.  Iredell,  25  Beav.  485 ;  Bateman  v.  Chray^ 
L.  IL  6  Eq.  215 ;  but  see  Oimhlett  v.  Purton,  L.  B.  12  Eq.  427).    It 
would  seem  that  a  child  en  ventre  at  the  time  of  distribution  is  to  be 
considered  as  in  existence  at  that  time  so  as  to  be  included  in  tb.e 
class  (see  2  Jarm.  pp.  171,  172,  but  see  In  re  Gardiner,  L.  R.  20  £q. 
647).    When  the  gift  is  immediate,  and  there  is  no  object  in  esse  at 
the  testator's  death,  the  rule  is  to  let  in  all  children  who  may  sub- 
sequently come  into  existence;    and  when  there  is  a  prior  life 
interest,  which  determines  before  any  child  has  come  into  existence, 
it  appears  that  all  the  children  subsequently  bom  will  be  let  in  ; 
unless  the  vesting  be  postponed,  when  the  class  of  objects  will  be 
restricted  accordingly  (see  2  Jarm.  pp.  154  et  seq).    Before  the  late 
Act,  40  &  41  Vict.,  c.  33,  the  rules  above  stated  were  subject,  in  the 
case  of  legal  remainders  of  real  estate,  to  the  exceptions  required 
by  the  rule  that  the  vesting  of  the  remainder  could  not  be  sus- 
pended  beyond  the  determination  of  the  particular  estate.     The 
oifect  of  tho  late  Act  appears  to  be,  that  the  rules  in  question  are 
now  applicable  to  legal  remainders  in  the  same  manner  as  to 
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the  trustees  or  trustee  for  the  time  being  of  this  my  will,    pmotdwt  xv. 
during  the  life  of  my  said  son  D.  B.  or  after  his  death,  will  of  a  widow 
to  raise  any  part  or  parts  not  exceeding  in  the  whole  one-    thk'oh'ildrbh 
half  of  the  th^n  expectant  or  presumptive  shai'e  of  any       of  a  sqk^ 
child  of  the   said   D.  B.  under  the  trusts  hereinbefore 
declared,  and  to  apply  the  same  for  his  or  her  advance- 
ment or  benefit,  as  the  said  trustees  or  trustee  shall  think 


equitable  remainders,  with  tlie  qualification  that  where  the  devise 
in  remainder  is  contingent,  (e.  g,  to  such  children  as  attain  twenty- 
one),  and  some  only  of  the  children  who  are  in  esse  at  the  determi- 
nation of  the  particular  estate  have  then  attained  vested  interests, 
it  wonld  seem  that  the  gift  will  take  effect  in  favour  of  those  chil- 
dren only,  to  the  exclusion  of  the  other  children  then  in  esse  (see 
supra,  p.  225,  note  (A) ),  although  such  children  would,  on  attain- 
ing vested  interests,  have  been  admitted  to  share  in  the  case  of 
personalty  or  equitable  remainders  of  real  estate.  As  to  gifts  to 
children  on  the  youngest  attaining  twenty-one,  see  Hawkins, 
Constr.  Wills,  p.  78 ;  Ford  v.  Rawlins^  1  Sim.  &  Stu.  328;  Evans  v. 
PWeington,  10  Sim.  412 ;  Castle  v.  Eate,  7  Beav.  296. 

The  preceding  rules  are  applicable  to  a  case  in  which  a  fixed  Rules  where 
fiind  is  given  to  be  divided  among  the  class  of  children.  Where  ?  distinct  sum 
a  distinct  sum  is  given  to  each  member  of  the  class,  it  is  settled  child, 
that  whether  the  legacies  are  given  absolutely  or  contingently 
on  the  children  attaining  twenty-one,  only  those  children  can  be 
admitted  to  take  who  are  living  at  the  testator's  death,  or,  if  the 
legacies  are  deferred,  who  come  into  existence  before  the  time 
appointed  for  payment ;  since  otherwise  the  distribution  of  the 
personal  estate  would  have  to  be  indefinitely  postponed  on  account 
of  the  uncertainty  as  to  the  number  of  legacies  of  the  given  amount 
which  would  be  payable  {Bingrose  v.  Bramham,  2  Cox,  384 ;  Mann 
T.  Thompson,  Xay,  638) ;  and  the  presumption  as  to  this  being 
the  intention  is  so  strong,  that  it  has  been  held  to  make  no  differ- 
ence that  the  bequest  extends  to  every  child  that  **  may  be  bom," 
the  words  of  futurity  being  treated  as  referring  to  the  period 
between  the  date  of  the  will  and  the  testator's  death  (Starrs  y. 
BmboWy  2  M.  &  K.  46  ;  Butler  v.  Lowe,  10  Sim.  317) ;  and  if  there 
is  no  object  in  esse  at  the  testator's  death  or  the  time  appointed 
fur  payment,  the  bequest  fails  altogether  {Rogers  v.  Mutch,  10  Ch. 
D.  25) ;  but  of  course  if  an  intention  to  admit  all  after-born 
children  is  sufficiently  expressed,  effect  must  be  given  to  it, 
however  inconvenient  (as  in  Defflis  v.  Goldschmidt,  1  Mer.  417).  See 
farther  as  to  the  class  entitled  under  gifts  to  children,  2  J  arm. 
Wills,  pp.  141  et  seq.;  Hawkins,  Constr.  Wills,  pp.  68  et  eoq. 
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PRBCBDBHT  XY.    fit.     And  I  HEREBY  DECLARE,  that  during  the  minority 

WILL  OF  A  WIDOW  ^^  respectivG  minorities  of  any  son  or  sons  of  the  said 

IN  PATouB  OF     j)^  jj     ^^^  ^YiQ  minoritv  and  discoverture  or  respective 

THB  CHILDRBN  9  J  r 

OF  A  80H.        minorities  and  discovertures  of  any  daughter  or  daughters 

13.  Maintenance  of  the  said  D.  B.,  the  said  trustees  or  trustee  for  the  time 
c  ause.  being  shall  at  their  or  his  discretion  (but  without  prejudice 

to  the  trusts  aforesaid  for  raising  the  said  annual  sums  of 

£ and  £ ),  apply  the  whole  or  such  part  as  the 

said  trustees  or  trustee  shall  think  fit  of  the  income  of 
the  share  or  respective  shares  to  which  any  child  or 
children  of  the  said  D.  B.  shall  for  the  time  being  be 
entitled  in  expectancy  under  the  trusts  hereinbefore  de- 
clared for  or  towards  his,  her,  or  their  maintenance  and 
education  respectively,  and  accumulate  all  the  residue,  &c. 

14.  The  income  [accumtdation  clausc,  supra,  p.  44].  Provided  always, 
ttvfsh^res' or*  ^^^  ^  hereby  declare,  that  after  any  child  or  children  of 
adult  children  to  ujy  g^ij  gon  D.  B.  being  a  son  or  sons  shall  have  attained 

be  paid  to  them. 

the  age  of  twenty-one  years,  or  have  died  under  that  age 
leaving  issue  living  at  his  or  their  death  or  respective 
deaths  or  born  in  due  time  after,  or  being  a  daughter  or 
daughters  shall  have  attained  the  age  of  twenty-one  years 
or  manied,  the  said  trustees  or  trustee  shall  (subject  as 
aforesaid)  pay  the  income  of  the  expectant  or  presumptive 
share  for  the  time  being  of  each  such  child  under  the 
trusts  hereinbefore  declared,  unto  such  child  or  his  or  her 

15.  Disposal  of  ©xecutors,  administrators,  or  assigns  (g).  Provided  also, 
the  income  dur-    qj^^  J  bereby  declare,  that  if  at  any  time  or  times  during 

ing  a  suspense  of  •'  ^  ''  ^  ^  ** 

there  being  the  life  of  my  Said  son  D.  B.  no  child  of  the  said  D.  B. 

shall  have  attained  a  vested  interest  or  be  entitled  in 

Destination  of  {g)  It  is  right  to  make  express  provision  by  the  will  for  the 

^  v?r^  ^^^  destination  of  the  income  during  the  period  when  there  are  children 
attained  vested  i^  existence  who  have  attained  &  vested  interest,  but  whose  shares 
interests  liable  are  presumptive  by  reason  of  their  being  liable  to  diminution  on 
H"  ^t^'^**^^^       other  children  becoming  entitled  to  participation;  but,  even  in  the 

absence  of  such  a  provision,  it  appears  that  the  children  for  the 
time  being  presumptively  entitled  to  the  principal,  are  absolutely 
entitled  to  the  accruing  income  (2  Jarm.  Wills,  3rd  ed.,  156 — 157). 
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expectancy  under  the  trusts  hereinbefore  declared,  then    prbcbdbkt  xv. 
and  in  every  such  case    during  such  suspense  of  there  will  or  a  widow 
being  a   child    of  the   said  D.  B.  the   said  trustees   or    ina'cmLDRKw 
trustee   shall   (subject  to  the  aforesaid  trust  for  raising       ^^  ^  ^^' 

the  said  annual  sum   of  £ for  the    benefit  of  the 

said  C.  B.  if  living,  and  the  said  annual  sum  of  £ 

if  payable  to  the  said  £.  B.)  pay  the  income  of  the 
said  tnijst  monies,  stocks,  funds,  shares,  and  securities 
to  the  said  D.  B.  (h).     And  I  declare    that  if  there  16.  Trusts  of  tbe 

(h)  Where  the  gift  is  of  a  residue  of  personalty,  if  there  be  no  Destination  of 

object  in  existence  at  the  time  when  it  might  vest  in  possession,   income  when 

J  .  .       ,      .,  A_  ,i_        -jj.       -t-,  .-.       there  18  no  object 

and  no  express  proyision  to  the  contrary,  the  gift  wiU  carry  the  j^  existence. 

intermediate  produce  as  part  of  such  residue  (2  Jarm.  Wills,  3rd 
ed-,  155  ;  and  see  Oenery  v.  Fitzgerald,  Jacob,  468 ;  Trevanion  v. 
Vivian,  2  Vea  Sen.  430 ;  Hodgson  v.  Earl  of  Bedive,  1  Hem.  &  M. 
376,  10  H.  L.  C.  656).  If  the  gift  be  of  a  sum  of  money,  it  is 
sufficient  to  say  that  the  legacy  is  not  payable  until  the  birth  of 
a  child  (2  Jarm.  155) ;  and  if  the  subject-matter  of  the  bequest  be 
a  specific  trust  fund,  the  intermediate  income  will  fall  into  the 
residue  {Wyndham  v.  Wyndham^  3  Bro.  0 .  C.  58 ;  Shawe  v.  Cunliffe, 
4  Bro.  C.  C.  144 ;  Harris  v.  Lloyd,  Turn.  &  Euss.  310 ;  FullerUm 
V.  Martin,  1  Drew.  &  Sm.  31).  In  the  case  of  real  estate  specifi- 
cally devised,  the  rents  and  profits  during  such  suspense  will  pass 
by  the  residuary  clause,  if  there  be  one,  and  if  not  will  descend 
to  the  heir  (1  Jann.  WiUs,  616,  and  notes  {d)  and  (e)  thereto). 
When  the  devise  on  which  the  question  arises  is  itself  residuary-, 
the  intermediate  rents  and  profits  will  go  to  the  heir  {Hopkins  v. 
Hopkins,  Ca.  t.  Talb.  44,  see  Hawkins,  Constr.  Wills,  App.  1  ; 
Hodgson  t.  Earl  of  Bective,  ubi  sup.),  unless  the  residuary  real  and 
personal  estate  are  blended  for  the  purpose  of  devolution,  in  which 
ttse  the  devise  will  carry  the  intermediate  rents  {Genery  v.  Fitz- 
gerald,  ubi  supra;  Ackers  v.  Phipps,  3  CI.  &  P.  691,  9  Bligh,  N.  S. 
430).  An  accumulation  of  the  rents  or  income  during  tbe 
suspense  of  there  being  objects,  whether  expressly  directed,  or 
i^ag  by  implication,  cannot  be  continued  beyond  twenty-one 
years  from  the  testator's  death,  having  regard  to  the  Thellusson 
Act,  39  &  40  Geo.  3,  c.  98  [Hodgson  v.  Earl  of  Bective,  10  H.  L.  C. 
6o6;  Wade  Qery  v.  Handley,  1  Ch.  D.  653);  and  the  Act  does  not 
permit  an  accumulation  during  the  minority  of  a  person  ultimately 
becoming  entitled,  and  also  during  the  interval  between  the  death 
of  the  testator  and  the  commencement  of  the  minority  {Ellis  v. 
Maxwell,  3  Beav.  587). 
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PRECEDENT  XV. 


WILL  OF  A  WIDOW 
IN  FAVOUR  OF 
THE  CHILDREN 
OF  A  SON. 

funds  in  default 
of  children. 


17.  For  pay- 
ment of  the 
income  to  the 
testatrix's  two 
sisters  or  the 
survivor  for  life. 


18.  Ultimate 
trust  as  te  such 
part  as  can  be 
80  bequeathed 
for  such  charit- 
able uses  as  the 
trustees  shall 
think  fit ; 


49.  — and  as  te 
the  remainder 


shall  be  no  child  of  the  said  D.  B.  living  at  my  death 
or  afterwards  to  be  bom,  who  being  a  son  attains  the 
age  of  twenty-one  years  or  dies  under  that  age  leaving 
issue  living  at  his  death  or  born  in  due  time  after,  or 
being  a  daughter  attains  that  age  or  marries,  then,  subject 
and  without  prejudice  to  the  trusts  hereinbefore  declared, 
and  after  the  death  of  the  said  D.  B.  and  such  failure  of 
his  children  as  aforesaid,  the  said  trustees  and  trustee  for 
the  time  being  shall  stand  possessed  of  the  said  trust 
premises,  and  the  income  thereof,  or  of  so  much  thereof 
respectively  as  shall  not  have  been  applied  under  any  of 
the  trusts  or  powers  herein  contained,  In  TRUST  to  pay  the 
income  thereof  to  my  said  sisters,  L.  M,  and  N.  O.,  and 
the  survivor  of  them  during  their  and  her  lives  and  life, 
and  to  be  payable  to  them  during  their  joint  lives  in  equal 
shares,  for  their  and  her  respective  separate  use,  fi-ee  from 
the  debts,  control,  and  engagements  of  any  husband  whom 
they  may  respectively  marry,  and  so  that  they  respectively 
shall  not  during  any  coverture  have  power  to  dispose 
thereof  by  way  of  anticipation.  And  from  and  after  the 
decease  of  the  survivor  of  my  said  sisters  the  said  trust 
premises  shall,  subject  and  without  prejudice  to  the  trusts 
powers  and  provisions  hereinbefore  declared  and  con- 
tained, go  and  be  held  upon  the  trusts  following  (that  is 
to  say),  AS  TO  SUCH  part  or  parts  of  the  same  trust  pre- 
mises as  can  by  law  be  bequeathed  for  charitable  purposes, 
upon  trust  for  the  disposal  of  the  same  for  such  charitable 
uses  or  purposes  as  the  trustees  or  trustee  of  this  my  will 
holding  such  office  at  the  time  or  respective  times  when 
the  trust  premises  shall  become  disposable  under  this  pre- 
sent trust  shall  in  their  or  his  absolute  and  uncontrolled 
discretion  think  fit  (i),  And  AS  TO  the  remainder  (if  any) 


(i)  As  to  charitable  legacies,  see  supra,  p.  128,  note,  and  the 
references  there.  In  connection  with  bequests  of  the  nature  of 
that  in  the  text  it  is  important  to  bear  in  mind  that  if  the  bequests 
were  not  confined  to  charitable  purposes,  but  were  extended  to 
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of  the  said  trust  premises,  in  trust  for  the  survivor  of  my     pm«*i>knt  xt. 
said  sisters,  L.  M.  and  N.  O.,  her  executors,  administrators,  will  of  a  widow 
and  assigns  absolutely.     Pbovided  always,  and  I  hereby     MB^cniLirRKir 

declare  and  direct  that  for  ensuring  as  far  as  possible  that       Q'  ^  ^^' 

effect  shall  be  given  to  my  aforesaid  intention  as  to  the  for  the  sumvor 

disposal  of  the  ultimate  residue  of  my  estate,  as  far  as  sistera. 

may  be  for  charitable  purposes,  my  debts,  funeral  and  20.  Direction  to 

*   .  .  marshal  the 

testamentary  expenses  and  pecuniary  legacies  (other  than  assets  so  as  to 
charitable  legacies),  and  the  legacy  duty  on  any  legacies  fg^^  the^^ 
(other  than  as  aforesaid)  given  free  of  duty,  shall  be  borne  Request  to 

,         ,  chanty. 

and  defrayed  primarily  out  of  the  proceeds  of  my  real  and 
mixed  personal  estate,  in  exoneration  of  my  pure  personal 
estate  capable  by  law  of  being  bequeathed  for  charitable 
purposes  {k).  [Power  to  postpone  sale  and  conversion 
of  real  and  personxd  estate^  and  direction  as  to  interme- 
diate income,  and  other  usual  clauses,  as  i%  precedent  /., 
Bfwpra,  pp.  49,  et  seqq.,  so  far  as  applicable.]  In  witness, 

&C. 


other  indefinite  purposes,  without  any  apportionment  of  the  be- 
quest (e.  g.  a  gift  to  **  charitable  or  public  purposes,"  or  to 
"benevolent,  charitable,  and  religious  purposes,''  or  to  ''chant- 
table  and  other  purposes"),  it  would  be  void ;  see  the  references, 
sapra,  p.  129,  note.  As  to  indefinite  bequests  for  private 
charity,  see  Ommanney  v.  Butchery  Turn.  &  Euss.  260,  referred  to 
supra,  p.  128,  note.  The  bequest  in  the  text  would  not  be  de- 
pendent for  its  accomplishment  on  the  exercise  by  the  trustees 
of  the  discretion  reposed  in  them,  but  if  they  did  not  give  effect  to 
the  bequest,  it  would  be  carried  into  effect  either  by  the  Court 
under  a  scheme,  or  by  the  Crown  under  the  sign  manual.  Where 
trustees  are  named,  as  in  this  will.  It  would  appear  that  the  admi- 
nistration of  the  trust  would  devolve  on  the  Court  (see  Moggridge 
v.  Thackwell,  1  Ves.  Jun.  464,  7  Ves.  36 ;  and  other  cases  referred 
to,  1  Jarm.  Wills,  3rd  ed.  pp.  223,  224). 

(k)  For  a  form  of  a  clause  providing  for  giving  the  largest  possible 
operation  to  a  residuary  bequest  in  favour  of  charities,  see  supra,  p. 
133,  note. 
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WILL  DICLIBIITQ 

TRUSTS  OF 

RKSIDUE  IH 

SEYKRAL  SHARKS, 

WITH  0R068 

TRUSTS. 


XVL 

pRBCEDiKT  XVI.   WILL  of  REAL  and  personal  estate.    Specific  devise 

of  REAL  estate  /ot  LIFE  vrith  remainder  in  tail, 
with  remainder  to  ti'uateea  upon  the  trusts  of  the 
general  real  estate.  Trusts  of  the  produce  of  the 
GENERAL  estate  by  way  of  exoneration  of  the  real 
estate  specifically  devised  from  charges,  and 
subject  thereto  for  division  inlo  shares  to  be  held  as 
to  one  share  for  the  testatrix* a  father  for  life,  with 
power  to  pay  him  a  limited  sum  yearly  out  of  the 
capital,  and  as  to  the  other  shares  for  her  brothers 
and  sisters,  their  wives,  husba/nds  and  children, 
the  trusts  of  some  of  the  sJvares  being  declared  by 
reference.  Proviso  that  nephews  or  nieces  pre- 
deceasing testatrix  leaving  issue,  shaU  be  entiUed 
to  shares.  Cross  trusts  as  to  all  the  shares.  The 
maintenance  clause  is  omitted  in  reliance  on  the 
statute.  Proviso  determining  life  interests  on 
BANKRUPTCY,  (tc.  Powcr  to  DEPOSIT  securities  to 
BEARER  in  a  BANK.  Provision  for  remuneralion 
of  TRUSTEES.  SPECIAL  power  to  Cicecutors  and 
trustees  to  arrange  and  compromise. 


I,  A.  B.,  of  &c.,  widow  of 


late  of  &c.,  deceased, 


1.  Devise  of 
rent-charges  in 
lieu  of  tithes 
for  life>  with 
remainder  in 
tail,  with  re- 
mainder to 
trustees  upon 
the  trusts  of 
the  general  real 
estate* 


hereby  revoke  &c  [supra,  p.  26.  Recital  thai  by  the  will 
of  the  testatinx^s  husband  his  real  estate,  ivcludmg  rent- 
charges  in  lieu  of  tithes,  was  devised  to  trustees  for  a 
term  upon  trust  to  pay  his  debts,  <kc,,  and  subject  thereto 
to  the  testalrix  in  fee].  Now  I  hereby  devise  all  the 
said  rent  charge  and  rent  charges  in  lieu  of  tithes  both 
great  and  small  arising  or  payable  within  the  township  or 

parish   of aforesaid,   to  the  use   of  and  his 

assigns  during  his  life,  with  remainder  to  the  use  of  my 
sister  in  tail,  with  remainder  to  the  use  of  the  said 


WILLS.  315 

E.  F.,  G.  H.,  and  J.  K.,  their  heirs  and  assigns,  upon  the    prkwdkiit  xti. 
trusts  and  with  and  subject  to  the  powei*s,  provisoes,  and  will  dbolaaino 
declarations  hereinafter  declared  and  contained  concerning      bbsiduk  in 
my  real  estate  hereinafter  devised  in  trust  for  sale,  except  ■■^*»^^  ^^t^^' 

^  '  JT  WITH  CROSS 

that  no  sale  shall  be  made  of  the  said  rent  charges  and         t't^sTs. 

premises  hereinbefore  devised,  unless  and  until  the  same 

shall  have  become  an  estate  in  possession  of  the  said 

trustees  or  trustee  for  the  time  being.    [General  devise 

and  bequest  of  real  and  personal  estate  in  trust  for  con- 

version,  supra,  p.  29.]     And  T  Disfecr,  that  the  said  2.  Trust  of 

trustees  or  trustee  shall  out  of  the  monies  to  arise  from  ^j  ^^  ^^^' 

such  sale,  collection,  and  conversion,  or  otherwise  forming  ^*y  ^{  exonera- 

°   tion  of  the  real 

part  of  my  estate,  pay  and  satisfy  all  the  debts,  legacies,  estate  specifi- 
and  other  sums  of  money  which  are  or  ought  to  be  raised  ^^  cha^. 
and  paid  under  the  trusts  of  the  said  term  of  one  thousand 
years,  to  the  intent  that  the  said  rent  charges  and  pre- 
mises  hereinbefore   specifically   devised   may  be   wholly 
exonerated  and  discharged  from  the  payment  of  the  same 
or  from  contributing  to  the  payment  thereof  under  the 
trusts  of  the  said  term  or  otherwise,  and  shall  thereout  in 
the  next  place  pay,  &c.,  [trusts  for  payment  of  debts  and 
legacies,  &c,,  and  for  i/nvestment  of  residue,  with  power 
to  vary  securities,  supra,  pp,  33 — 35].    And  I  declare,  8.  Trusts  of 
that  the  said  trustees  or  trustee  shall  stand  possessed  of 
the  said  residuary  monies  and  the  stocks,  funds,  shares, 
and  securities  representing  the  same,  and  the   income 
thereof,  upon  the  trusts,  and  with  and  subject  to  the 
powers,  provisoes,  and  declarations   hereinafter  declared 
and  contained  concerning  the  same  (that  is  to  say).  As  TO  4.  As  to  one- 
and  concerning  one  equal  sixth  part  of  the  said  trust  forthetestetrixs 
monies,  stocks,  funds,  shares  and  securities,  Upon  trust  ^**^®*^  *°'"  ^'^® ' 
that  the  said  trustees  and  trustee  shall  pay  the  income 
thereof  to  my  father  D.  M.  and  his  assigns  during  his  life. 
And  shall  also  at  any  time  or  times  during  the  life  of  ?•  —^^^^  ^^'^^ 

•^  *=•  to  pay  mm  a 

my  said  father,  upon  his  written  request  in  that  behalf,  limited  sum 
raise  out  of  the  capital  of  the  same  equal  sixth  part  any  the  capital ; 
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PRECEDENT  XVI.  sum  OF  sums  not  exceeding  in  the  whole,  in  the  first  year 

WILL  DBCLAKiNo  aftcr  Hij  cleccase,  or  in  any  subsequent  year,  the  sum  of 

mmdubTn      ^ *  ^^d  s^^^  P^y  *'^®  sum  or  sums  so  raised  to  my 

BBVEEAL  SHARES,  g^id  father  for  his  absolute  benefit  by  way  of  augmenta- 

WITH  GROSS  ...                         .       .                                        .                            . 

TRUSTS.  tion  within  the  limit  last  aforesaid  of  his  income  for  the 


6.  —and  after  ^^^^^  current  year  (a).  And  after  the  death  of  my  said 
the^tnwte  oftbe  ^^^^^^  *'^®  ^^^  trastees  or  trustee  shall  stand  possessed  of 
remaining  five-     such  equal  sixth  part  of  the  same  trust  premises  or  so 

sixths* 

much  thereof  as  shall  not  have  been  disposed  of  under  the 
trust  lastly  hereinlipfore  contained,  and  the  income  there- 
of, upon  the  trusts  and  with  and  subject  to  the  powers, 
provisoes,  and  declarations  hereinafter  declared  and  con- 
tained of  and  concerning  the  remaining  five  equal  sixth 
parts  of  the  said  trust  premises,  and  the  income  thereof, 
so  and  in  such  manner  that  such  equal  sixth  part  or  the 
undisposed  of  portion  thereof  may  be  subdivided  or  con- 
sidered as  subdivided  into  equal  fifth  parts,  and  that  one 
of  such  fifth  parts  may  be  added  to  and  thenceforth  be 
blended  with  and  follow  the  destination  of  the  aforesaid 
remaining  five  equal  sixth  parts  of  the  same  trust  pre- 

7.  As  to  another  mises  :  And  AS  TO  and  concerning  one  other  equal  sixth 
for  the  testatrix's  P^^rt  of  the  Said  trust  premises,  Upon  trust  that  the  said 
brother  for  life ;    trustees  and  trustee  shall  pay  the  income  thereof  to  my 

8.  —and  for  his  brother  E.  M.  and  his  assigns  during  his  life  ;  And  after 
for  Sfe ;  "*^'      ^^  death  in  case  he  shall  leave  a  widow  shall  pay  the 

income  of  the  same  one  equal  sixth  part  unto  such  widow 

9.  —and  sub<  and  her  assigns  during  her  life ;  And  aft£R  the  death  of 
his  children  ^^     ^^®  ^^  -^  -^  ^^^  ^^  ^^^  widow  (if  any)  shall  stand  pos- 


(a)  The  effect  of  this  power,  if  acted  on  to  the  full  extent,  would 
of  course  be  that  the  income  as  augmented  from  the  capital  would 
yearly  diminish.  If  it  is  desired  to  prevent  this,  the  direction 
should  be  to  raise  any  sum  or  sums  not  exceeding  in  the  whole  in 
any  year  "  such  a  sum  as  together  with  the  income  derived 
from  such  sixth  part  or  the  residue  thereof  for  the  time 

being  shall  amount  to  the  sum  of  £ " ;  or  it  might  be 

better  to  substitute  a  provision  by  way  of  annuity. 
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sessed  of  the  same  one  equal  sixth  part  and  the  income  prtcbdkht  xn. 

thereof,  In  trust   for  all  the  children  or  any  the  child  will  dkolabiho 

living  at  my  death  or  born  afterwards  of  the  said  E.  M.,  rmii)"e  nr 

who  being  a  son  or  sons  attain  the  age  of  twenty-one  sbvkral  sharks, 

^    .                                                                                                .  WITH  CROSS 

years,  or  being  a  daughter  or  daughters  attain  that  age  or  trusts. 


marry,  and  if  more  than  one  in  equal  shares  :  And  AS  TO  attaining  21,  or 

and  concerning  one  other  equal  sixth  part  of  the  said  ^aJL^^^*®" 

trust  premises.  Upon  trust  that  the  said  trustees  and  jq  j^^^ 

trustee  shall  during  the  life  of  my  sister  E.  N.,  the  wife  ^o*^fr  sixth, 

*^  •'  npon  trust  for 

of ,  pay  the  income  thereof  to  the  said  R  N.,  and  the  separate  use 

during  her  present  or  any  future  coverture  the  same  shall  gister  of  the 

be  for  her  sole  and  separate  use  independently  of  the  *«***rix^<M^Ji^®; 

said  and  of  any  other  husband  whom  she  may 

marry,  and  without  being  subject  to  the  debts,  control,  or 

engagements  of  the  said  or  any  such  after-taken 

husband,  and  she   shall  not  have  power  to  dispose  or 
deprive  herself  of  the  benefit  thereof  by  anticipation ; 

And  after  the  death  of  the  said  E.  N.  in  case  she  shall  n.  —and  for 

leave  a  husband  surviving  her,  shall  pay  the  income  of  hSund,*^°«iy, 

the  same  one  equal  sixth  pari  to  such  husband  and  his  ^^^  ^® ' 

assigns  during  his  life  ;  And  after  the  death  of  the  said  12. —and  subject 

E.  N.  and  of  her  surviving  husband  (if  any),  shall  stand  chU^n  at  2T 

possessed  of  the  same  one  equal  sixth  part  and  the  income  ^^' 
thereof,  In  trust,  &c.  [for  children  at  twenty-one,  (fee,  as 

above]:  And  as  to  and  concerning  one  otlier  equal  sixth  13.  similar 

part  of  the  said  trust  premises,  Upon  the  like  trusts,  and  ^xth^deciare!^ 

with  and  subiect  to  the  like  powers,  provisoes,  and  de-  by  reference  for 

**  •  T»    i-v  ******ber  marned 

clarations  in  all  respects  for  the  benefit  of  my  sister  F.  O.  sister,  her  hus- 

and  her  surviving  husband  (if  any)  and  children  or  child  ^jren.  *" 
as  are  hereinbefore  declared  and  contained  concerning  the 
last-mentioned  one  equal  sixth  part   of  the  said   trust 

premises  for  the  benefit  of  my  said  sister  E.  N.  and  her  14,  gimUar 

surviving  husband  (if  any)  and  children  or  child :  And  as  ^^l^^^  ^°*^*' 

to  and  concerning  one  other  equal  sixth  part  of  the  said  unmarried  sister 

,  '  J     .        .  -  of  the  testatrix, 

trust  premises.  Upon  trust  that  the  said   trustees  and  her  hnsband  (if 

trustee  shall  during  the  life  of  my  sister  G.  M.  pay  the  Srei*""*  ^  ** 
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PRBOKMHT  xYi.  iDCome  thercof  to  the  said  G.  M.,  and  during  any  coverture 


vxLii  DBOLABiNQ    the  sauxe  shall  be  for  her  sole  and  separate  use  inde- 

TBU8TS  or 

EBSIDUB  IJf 

ntKAL  SHABl 

WITH  CB0S8 


TEU8T8  0P       pendently  of  any  husband  whom  she  may  marry,  and 


8BVKKAL  sHABM,  ^ithout  belug  subjcct  to  the  debts,  control,  or  engage- 
TRUSTS.  ments  of  any  such  husband,  and  she  shall  not  have  power 
to  dispose  or  deprive  herself  of  the  benefit  thereof  by 
anticipation ;  And  afteb  the  death,  &c  [truais  for  the 
benefit  of  the  husband  and  children  of  G.  M.,  as  before^ 

15.  Similar         in  the  cose  of  K  i\r.] :  And  as  to  and  concerning  the 

trusts  of  the  •    •  •    .  ■»  ,      ^  .-t  •  j  x       x  •  xi_ 

remaining  sixth  remaining  Sixth  pai't  of  the  said  trust  premises  upon  the 
declared  by  re-     |j]jg  trusts,  &c.  [trusts  foT  anx>tlier  unman'ied  sister  and 

lerence  for  , 

wiother  unmar-  her  husbo/ifid  and  children  by  reference  to  the  last  trusts^ 
husband  and  o^  above\  (6).  PROVIDED  ALWAYS,  and  I  dcclai'e  that  in 
chi  ren.  ^^^  ^      child  of  any  of  my  respective  brother  or  sisters 

16.  Proviso  that  "^  f      . 

any  nephew  or  hereinbefore  named  shall  have  died  in  my  lifetime  leaving 
predeceasing^^  ^^^^  surviving  me,  such  child  shall,  for  the  purpose  of 
^v^n'vL***^^!  A   participating  under  the  trusts  hereinbefore  contained  of 

snail  De  enubieci 

to  a  share.  and  concerning  my  residuary  estate,  be  treated  as  if  he  or 

she  had  survived  me  and  died  immediately  after  me,  so 
that  the  share  or  portion  which  such  child  would  in  that 
event  have  taken  shall  vest  in  his  or  her  representatives 

17.  Advance-      as  part  of  his  or  her  personal  estate  (c).      Provided 

ALWAYS,  and  I  hereby  declare,  that  with  respect  to  the 
expectant  or  presumptive  or  vested  portion  for  the  time 
being  of  any  child  of  any  of  my  said  respective  brother  and 
sisters  under  the  trusts  of  this  my  will,  it  shall  be  lawful 
for  the  said  tinistees  or  trustee  at  any  time  or  times  after 
the  death  of  such  brother  or  sister  and  of  his  or  her  sur- 
viving wife  or  husband,  if  any,  or  previously  thereto  with 


(&)  The  above  trusts  would  often  be  varied  by  confining  the  life 
interest  in  remainder  to  the  existing  wife  or  husband  (if  any)  of 
eaoh  brother  or  sister,  and  giving  to  the  tenant  or  tenants  for  life  a 
power  of  appointment  among  the  children  or  remoter  issue. 

(c)  This  being  a  trust  for  collaterals,  and  not  within  the  33rd 
section  of  the  Wills  Act,  these  last  words  are  important.  See 
supra,  p.  43,  note. 


ment  clause. 
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PRBCEDKNT  XTT. 


the  consent  in  writing  of  such  brother  or  sister  and  his  or 

her  wife  or  husband  (if  any)  respectively,  or  (according  to  will  DscLARiNa 

TRUSTS  OF 

the  circumstances)  of  the  surviving  wife  or  husband  of      rmidur  ih 
such  brother  or  sister  respectively,  to  raise  any  part  or  parts  "^jth^cTom*^* 
not  exceeding  in  the  whole  one  moiety  of  such  portion,        trusts. 
and  to  pay  or  apply  the  same  for  the  advancement  or 
benefit  of  such  child  in  such  manner  as  the  said  trustees 
or  trustee  shall  think  fit(d).     Provided  always,  and  I  18.  Proviao  of 
hereby  declare,  that  if  as  to  any  of  my  respective  brother  share  of  a  bro- 
and  sisters  hereinbefore  named  there  shall  be  no  child  of  ^^l^^^  of^il-'* 
such  brother  or  sister  living  at  my  death  or  born  after-  dren  attaining  a 

.  .  vested  interest 

wards,  who  being  a  son  attains  the  age  of  twenty-one  by  way  of  addi- 

years  or  being  a  daughter  attains  that  age  or  marries,  and  gj^re^.  *  «  ot  er 

no  such  child  who  shall  have  died  in  my  lifetime  leaving 

issue  surviving  me,  then  subject  and  without  prejudice  to 

the  trusts  hereinbefore  declared  so  far  as  in  the  event 

applicable  or  capable  of  effect,  and  after  the  death  of  each 

such  brother  or  sister  as  to  whom  there  shall  be  such 

default  or  failure  of  issue,  and  of  his  or  her  widow  or 

surviving  husband  (if  any)  respectively,  and  after  such 

default  or  failure  of  his  or  her  issue,  the  share  or  shares, 

as  well  original  as  accruing  by  virtue  of  this  proviso, 

settled  by  this  my  will  for  the  benefit  of  such  respective 

brother  or  sister  and  his  or  her  family  in  manner  aforesaid 

(including  accumulations,  if  any),  or  so   much   thereof 

respectively  as  shall  not  have  been  applied  under  any  of 

the  trusts  or  powers  of  this  my  will,  or  any  power  by  law 

vested  in  the  said  trustees  or  trustee  (e),  shall  go   over 

and  accrue  by  way  of  addition  (equally  between  them  if 

more  than  one)  to  the  shares  or  share  settled  by  this  my 

will  for  the  benefit  of  the  others  or  other  of  my  respective 


{d)  The  mamtenance  clause  is  here  omitted,  in  reliance  on  the 
stitntory  power ;  see  supra,  p.  45,  note. 

{e)  These  words  have  referenoe  to  the  statutory  power  of  main- 
tenance, see  the  last  note. 
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PRECRMKT  xYi.  brothei  and  sisters  hereinbefore  named,  and  their,  his,  or 

WILL  DBOLARiHQ    hcr  respective  families  or  family  in  manner  aforesaid,  so 

KB8IDUB  iir       ^^^^  every  such  addition  to  any  such  share  may  from  the 


sBVKRAL  sHA&is,  ^j^^  Qf  ^^g  accruer  by  way  of  addition  thereto  be  held  upon 

WITH  CROSS  . 

TRUSTS.         and  for  the  same  trusts  and  purposes  as  the  shai*e  to 

which  the  same  shall  so  be  added,  and  may  thenceforth 

devolve  together  with  such  share,  and  for  all  purposes  be 

blended  with  such  share  and  considered  as  forming  part 

19.  ProviBo         thereof  (/).     Provided  always,  and  I  declare,  that  in 

determmmg  life  ^•^  '  '  ' 


18a.  Oeneral 
form  of  proviso 
for  accruer  as  to 
settled  shares. 


(/)  It  will  be  observed  that  in  the  wiU  in  the  text,  shares  not 
vesting  under  the  primary  trust  are  directed  to  accrue  by  way  of 
addition  to  the  other  shares,  instead  of  being  directed  to  accrue  to 
the  other  legatees,  as  in  Precedent  Y.,  p.  142,  supra,  and  in  Prece- 
dent YI.,  p.  171.  This  phraseology  will  often  be  found  convenient 
when  the  accruing  shares  are  to  go  into  settlement.  The  follow- 
ing is  a  general  form  of  proviso  for  accruer,  where  the  shares  are 
settled : — 

"  Provided  always,  and  I  declare  that  in  case  all  the 
trusts  hereinbefore  declared  concerning  any  of  the  said 
shares  into  which  my  said  residuary  estate  is  hereinbefore 
divided  shall  determine  or  fail  to  take  effect,  then  and  in 
every  such  case  the  share  as  to  which  there  shall  be  such 
determination  or  failure  (including  any  additions  which 
may  have  been  made  thereto  by  way  of  accruer  under  this 
present  clause,  and  any  accumulations  which  may  have 
been  added  thereto)  and  the  income  thereof,  or  so  much 
thereof  respectively  as  shall  not  have  become  vested  or 
been  applied  or  disposed  of  under  or  by  virtue  of  the 
trusts  or  powers  of  this  my  will  shall  (subject  and  without 
prejudice  to  the  trusts,  powers,  and  provisions  herein- 
before declared  and  contained  concerning  such  share  and 
the  income  thereof)  fall  back  into  my  said  residuary  estate, 
to  the  intent  that  the  same  shall  go  and  accrue  by  way  of 
addition  (in  equal  proportions)  to  the  other  shares  in  my 
said  residuaiy  estate,  and  so  that  every  such  accruing 
share  shall  thenceforth  be  held  upon  and  for  the  same 
trusts  and  purposes  (so  far  as  subsisting  and   capable  of 
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case  my  said  brother  or  his  surviving  wife  (if  any)  or  any  pmoedwt  xvr. 

of  my  said  sisters  or  their  respective  surviving  husbands  will  declaring 

(if  any)  shall  become  bankrupt  or  alienate  or  charge  the  uwv^jt^iv 

income  of  their  respective  shares  (ori£i:inal  or  accruing)  of  mv«hal  sharks, 

^^                                        ^        O                                           O'  WITH  CROSS 

the  said  trust  premises  or  any  part  thereof,  or  affect  so  trusts. 


to  do,  or  any  event  shall  happen  (other  than  the  marriage  interests  in  case 

of  a  female),  whether  in  my  lifetime  or  after  my  decease,  ^ienation.^  ^  ^^ 

disentitling  him  or  her  personally  to  receive  and  enjoy 

such  income  or  any  part  thereof,  then  and  in  any  such 

case  his  or  her  life  interest  in  such  income  shall  forthwith 

cease  and  determine,  and  the  same  income  shall,  during 

the  remainder  of  his  or  her  life,  be  paid  or  applied  by  the 

said  trustees  or  trustee  to  the  persons  or  person  for  the 

purposes  and  in  the  manner  to  whom  and  for  and  in 

which  the  same  would  for  the  time  being  be  payable  or 

applicable  under  the  trusts  and  provisions  of  this  my  will 

if  the  person  incurring  such  forfeiture  were  then  dead  (g). 


taking  effect)  as  are  hereinbefore  declared  concerning  the 
original  share  to  which  the  same  shall  be  added  and  be 
considered  as  forming  part  thereof  for  all  purposes/' 

{g)  As  to  life  interests  determinable  on  bankruptcy  or  alienation, 
see  the  references,  supra,  p.  306,  note.  In  the  following  form  all 
life  and  reversionary  interests  are  protected  from  alienation,  as  to 
the  interests  of  married  women,  by  a  restriction  on  anticipation, 
and  as  to  other  interests,  by  means  of  a  forfeiture  clause  (as  to 
which,  see  ante.  Vol.  iii..  Settlements,  p.  113,  note  (a)).  It  is, 
however,  very  difficult  to  foresee  the  working  of  a  general  forfeiture 
clause  of  this  description,  or  so  to  frame  the  clause  as  to  make  sure 
of  its  satisfactory  working  in  all  contingencies ;  so  that  the  prudence 
of  inserting  such  a  clause  may  be  doubted.  The  clause  of  forfeiture 
should,  of  course,  be  so  worded  as  not  to  apply  to  the  marriage  of 
a  female  (see  Craven  v.  Brady,  L.  B.  4  Eq.  209,  4  Ch.  Ap.  296 ; 
Bonfidd  V.  HasmU,  32  Beav.  217  ;  ante.  Vol.  iii.,  p.  119).  Although 
in  the  following  form  neither  the  restraint  on  anticipation  in  the  case 
of  married  women,  nor  the  general  clause  of  forfeiture,  is  extended 
to  absolute  interests  in  possession,  it  has  been  determined  that 
the  restraint  on  anticipation  may  be  effectually  annexed  to  an 
absolute  gift  to  a  married  woman  either  of  real  estate  {Baggett  v. 

VOL.   IV,  V 


[Poiver  to  postpone  sale  and  conversion  of  real  and  per- 
sonal estate,  and  direction  as  to  iniermediaie  income. 


19a,  Oeueia]  pri 
vision  prohibit- 
ing &ntici;«tion 
M  to  married 

ftlUnatioa  b; 


Meux,  1  ColL  138,  1  Ph.  627),  or  of  perBonal  estate  producing 
income  (/n  re  Etlii'  trutU,  L.  E.  17  Eq.  409)  :— 

"  Provided  always,  and  I  declare,  that  every  devise 
and  bequest  hereby  or  by  any  codicil  hei-eto  made  to 
any  woman,  whether  of  a  life  or  other  terminable  interest, 
and  whether  in  real  or  personal  estate,  or  of  an  annuity, 
or  of  a  capital  fuDd  or  bum,  or  other  property  real  or 
peraonB  entitled  personal,  and  whether  in  possession,  or  reversion,  or 
revenionaiy  expectancy,  shall  be  for  her  sole  and  separate  use  inde- 
pendently of  any  husband  and  of  his  debts,  control,  and 
engagements,  and  her  receipt  alone  shall  be  a  discharge 
for  all  monies,  whether  in  the  nature  of  income  or  capitAl, 
accruing  or  payable  to  her  during  any  coverture  in  respect 
of  any  interest  or  property  of  whatsoever  description  so 
devised  or  bequeathed,  and  she  shall  not  have  power  to 
dispose  or  deprive  herself  of  the  benefit  by  anticipation 
of  any  such  life  or  other  terminable  interest,  or  any  such 
annuity,  or  such  capital  fund  or  sum  or  other  property, 
while  her  interest  therein  shall  be  reversionary  or  in  ex- 
pectancy ;  And  I  FURTHER  DECLARE,  that  as  to  eveiy 
such  life  or  other  terminable  interest  or  annuity,  or  rever- 
sionary or  expectant  interest  hereby  or  by  any  codicil  here- 
to given  to  a  male  or  a  female  not  under  coverture,  such 
his  or  her  interest  or  annuity  shall  be  forfeited  upon  his  or 
her  becoming  bankrupt,  or  alienating  or  charging  the 
same  or  any  part  thereof  by  way  of  anticipation  or  aflfect- 
ing  so  to  do,  or  on  the  happening  of  any  event  (other  than 
the  marriage  of  a  female)  upon  which  the  same  or  any 
part  thereof,  if  belonging  absolutely  to  him  or  her,  would 
become  vested  in  or  payable  to  any  other  person  or 
persons.  And  I  declare  that  every  such  forfeited 
interest  shall  go  and  devolve  in  manner  following  (that 
is  to  say).  If  the  same  shall  be  a  life  or  other  terminable 
interest  or  annuity,  the  income  or  any  part  thereof  may 
during  the  continuance  of  the  life  or  until  other  the 
natural  termination  of  such  terminable  interest  or  an- 
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supra,  p.  49.  Power  of  leasing,  p.  61.]  And  I  authorize   MBCfBraKi  xyu 
the  trustees  or  trustee  for  the  time  being  of  this  my  will    will  drclabiko 

.J..    .  ■LT'xi'i*  J  TRUSTS  OF 

to  deposit  in  any  bank  in  their  or  his  names  or  name^  and       residue  ih 
80  as  not  to  be  withdrawable  except  on  the  joint  receipt  of  s*^**^^  shaww, 

r  J  L  WITH  CROSS 

not  less  than  two  of  the  trustees  for  the  time  being  (if        trusts. 
more  than  one)  any  securities  to  bearer  or  passing  by  20.  Power  to 

ji»  !•  i»  ij  J  •xi»i*'jj        •xi_      X    deposit  securities 

delivery  for  safe  custody  and  receipt  of  dividends  without  to  bearer  in  a 

being  answerable  for  any  loss  arising  thereby  (h).    [Poy}er  ^^^ 

to  trustees  to  settle  questions,  p.  54*.   Trustee  clause,  p,  55,] 

I  DIRECT  that  each  trustee  for  the  time  being  of  this  my  21.  Direction 

will  while  he  shall  hold  that  office  shall  receive  or  retain  ghjji  bepaid an 

out  of  the  income  of  my  general  estate  the  sum  of  £ annual  sum  as 

J  o  remuneration  for 

per  annum  by  half-yearly  payments  on  the  day  of  their  trouble. 

and day  of during  the  continuance  of  the 

trusts  of  this  my  will  for  his  trouble  in  the  execution  of 

such  trusts,  but  so  that  not  more  than  £ per  annum 

in  the  whole  shall  be  so  payable  to  the  trustees  for  the 

time  being,  although  exceeding in  number,  and  in 

that  event  shall  be   divided   equally  between   them  (i). 

nuity,  or  during  any  less  time,  in  the  uncontrolled  discre- 
tion of  the  trustees  or  trustee  for  the  time  being  of  this 
my  will,  be  applied  as  the  same  shall  become  payable  and 
without  anticipation  for  or  towards  the  maintenance  and 
personal  silpport  or  otherwise  for  the  benefit  of  the  person 
who  but  for  the  forfeiture  would  have  been  entitled 
thereto,  and  his  or  her  family,  or  any  one  or  more  of  such 
persons  to  the  exclusion  of  the  others  or  other  of  them, 
and  such  income,  so  far  as  not  so  applied,  shall  from  time 
to  time  be  applied  as  if  the  person  incurring  such  for- 
feiture were  dead  or  his  or  her  terminable  interest  or 
annuity  had  reached  its  natural  termination.  But  if  the 
interest  forfeited  shall  be  a  reversionary  or  expectant 
interest,  then  such  interest  shall  after  the  forfeiture  go 
and  devolve  as  if  the  person  incurring  the  forfeiture  had 

died  in  my  lifetime." 
{h)  See  supra,  p.  37,  note. 

(f)  See  supra,  p.  135,  note.    The  following  is  a  clause  directing 

y2 
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FRKCKDSHT  XVI. 


WILL  DBCLARIirO 

THUST8  OF 

RKSIDUE  IN 

SKVKRAL  SHARKS, 

WITH  CROSS 

TRUSTS. 

22.  Special 
power  to  execa- 
ton  and  trustees 
to  arrange  and 
compromise. 


[Demae  of  trust  and  Tnortgage  estates,  p,  58.  Appovat- 
ment  of  execviors,  p.  61.]  And  I  declare,  that  it  shall 
be  lawful  for  my  executors  or  executor  to  pay  or  allow 
any  debts  or  demands  claimed  or  made  against  my  estate 
on  any  evidence  which  they  or  he  shall  think  sufficient,  and 
to  adjust,  settle,  compromise,  and  compound  all  accounts, 
debts,  claims,  demands,  matters,  and  things  respecting  my 
estate  and  property  by  reference  to  arbitration,  opinion  of 
counsel,  certificate  of  accountant,  or  in  any  other  manner 
and  on  any  terms  which  they  or  he  shall  think  proper,  and 
also  to  give  time  for  the  payment  or  delay  the  enforcement 
of  any  debt  or  debts  due  or  owing  to  my  estate,  or  any  other 
claim  or  claims  (with  or  without  taking  security  for  the 
same),  and  to  accept  payment  of  any  such  debt  or  debts 
by  instalments  or  otherwise  (with  or  without  security) 
and  to  accept  a  part  in  lieu  and  satisfaction  of  the  whole 
thereof,  and  also  wholly  to  release  or  forego  any  debt  or 
debts,  claim  or  claims,  which  they  or  he  shall  consider  bad 
or  untenable,  or  such  as  ought  not  in  justice  to  be  enforoed, 
and  generally  to  wind  up  and  settle  my  affairs  in  such 
manner  as  they  or  he  in  their  or  his  absolute  discretion 
shall  think  most  expedient,  without  being  responsible  for 
loss  (Jc).    And  I  declare  that  my^  trustees  or  trustee  for 


21a.  Direction 
that  trustees 
shall  hold  a  half- 
yearly  audit, 
and  may  charge 
fees. 


the  truBtees  to  hold  an  annual  audit,  and  empowering  them  to 
charge  fees : — 

"And  it  is  my  wish  that  the  trustees  for  the  time 
being  of  this  my  will  shall  meet  together  once  in  every 
half  year  for  the  purpose  of  examining  and  auditing  the 
accounts  of  my  estate,  and  I  declare  that  they  shall  be 

entitled  to  charge  and  be  paid  the  sura  of guineas 

each  for  their  trouble  in  attending  each  such  meeting." 

{k)  This  power  to  arrange  and  compromise  is  somewhat  fuller 
than  the  clause  supra,  p.  61,  note  (e),  and  the  statutory  power, 
(p.  62,  note) ;  and  is  moreover  given  to  the  trustees  as  well  as  the 
executors,  so  as  to  be  available  as  to  any  part  of  the  assets  whioh 
may  have  been  appropriated  as  part  of  the  trust  estate  under  the 
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the  time  being  shall  as  to  any  property  for  the  time  being  »motmkt  xvi. 
vested  in  them  or  him  have  the  same  or  the  like  powers  will  DxoLARixa 
and  authorities  as  are  lastly  hereinbefore  given  to  my  exe-      bssiduk  is 
cutors  or  executor.    In  witness,  &c.  "^f  ^i*  l^tl^' 

'  WITH  OROSa 

TRUSTS. 


XVII. 

WILL  of  REAL  and  personal  estate.    General  devise  prboemnt  xvh. 
of  reed  and  leasehold  estate  in  fee.     Bequest  to      will  with 
timstees  of  property  in  the  funds  upon  trust  out    ^ocom^Jlatiok 
of  the  income  to  pay  annuities  and  the  residue  of  'o*  twektt-ohb 

.  .  .  ,  TEARS. 

the  income  to  testator's  widoiv  during  widowhood,  

Trust  for  accumulation /or  a  term  of  twenty-one 
TEARS  from  the  testator* s  death.  Trusts  for  the  tes- 
tator's son  and  his  children,  and  in  default  of 
such  CHILDREN  for  the  testator's  brothers  and  the 
survivor  for  life  with  an  ultimate  trust  for  the 
children  of  the  testators  brothers  and  sistei's.  Be- 
quest of  A  LEASEHOLD  HOUSE  and  FURNITURE  and 

arrears  of  Di\aDENDS.  Bequest  of  residue  of 
personal  estate  subject  to  the  payment  of  funeral 
and  testamentary  expenses,  debts,  and  legacies. 

I,  A.  B.  of  &C.  [supi^a,  p.  26].      I  devise  all   the   mes-   l.  General 

suages,  lands,  tenements,  hereditaments,  and  real  estate  andleasehoid 
of  every  tenure  (including  chattels  real)  of  or  to  which  I  ^tor^i  wnTn  fee. 
shall  at  my  death  be  seised,  possessed,  or  entitled,  or  over 
vhich  I  shall  have  a  general  power  of  appointment  or 
disposition  by  will  (except  what  I  otherwise  dispose  of  by 
this  my  wiU,  or  any  codicil  hereto),  unto  and  to  the  use 
of  my  son  D.  B.,  his  hell's,  executors,  administrators  and 

vill,  and  as  to  Tirhich  the  ftmctions  of  the  executors  vill  therofore 
haye  ceased. 
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WILL  WITH 

TBU8T  VOB 

AOOUMULATION 


2.  Bequest  to 
trustees  of  all 
tbe  testator's 
property  in  the 
funds. 

3.  Upon  trust 
to  cause  the 
same  to  be 
transferred  into 
their  names ; 


ments. 


PBEOKDHiw?  mi,   assigns  for  his  and  their  absolute  benefit.     I  BEQUEATH 

all  the  sums  which  at  the  time  of  my  death  shall  belong 
to  me  in  possession,  reversion,  or  othei-wise,  of  or  in  any 

FOE  TWENXY-oNB  of  tho  pubHc  stocks  or  funds  of  the  United  Kingdom  (a), 

unto  E.  F.  of  &c.,  G.  H.  of  &c.,  and  I.  K.  of  &c.,  their 
executors,  administrators,  and  assigns,  Upon  trust  that 
they,  the  said  E.  F.,  G.  H.,  and  I.  K.,  and  the  survivors 
and  survivor  of  them,  shall  as  soon  as  conveniently  may 
be  after  my  death  or  as  circumstances  will  permit,  cause 
the  said  stocks  or  funds  to  be  transferred  into  their  or  his 
names   or  name ;    And  shall   either   permit    the  said 

4.  —with  power    stocks  and  funds  to  remain  in  the  state  of  investment  in 

to  vary  invest- 

which  they  shall  be  at  the  time  of  such  transfer,  or  shall 
at  any  time  or  times  thereafter,  if  they  or  he  shall  think 
fit  (but  with  the  consent  in  writing  of  my  wife  C.  B. 
during  her  widowhood),  sell  the  said  stocks  and  funds, 
or  any  part  or  parts  thereof,  and  invest  the  monies  arising 
from  such  sale  in  the  names  or  name  of  them  or  him,  the 
said  trustees  or  trustee  for  thQ  time  being,  in  any  of  the 
public  stocks  or  funds  or  Government  securities  of  the 
United  Kingdom,  or  upon  real  securities  in  England  or 
Wales  (but  not  in  any  other  mode  of  investment),  and 
may  from  time  to  time,  if  they  or  he  shall  so  think  fit 
(but  with  the  consent  in  writing  of  my  said  wife  during 
her  widowhood),  vary  or  transpose  such  investments  into 
or  for  others  of  any  nature  hereby  authorised ;  And 
SHALL,  out  of  the  income  of  the  said  stocks,  funds,  and 

securities,  pay  the  annual  sum  of  £ to  E.  C.  of  &a, 

during  his  life,  and  the  annual  sum  of  £ to  F.  D., 

the  wife  of  N.  D.  of  &c.,  during  her  life,  for  her  separate 
use,  without  power  of  anticipation  during  her  present  or 

6.  —and  an        any  future  coverture.  And  the  annual  sum  of  £ to 

persons  and  the     L.  M.  of  &c.,  and  N.  O.  of  &c.,  in  equal  shares  during 

survivor ; 


5.  Trust  out  of 
tbe  income  to 
pay  two  annui' 
ties; 


(a)  A  specific  bequest  of  this  kind  is  open  to  the  objection  Hiat 
it  is  liable  to  be  defeated  by  the  testator  changing  his  investments 
and  omitting  to  make  a  new  will. 
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their  joint  lives,  and  after  the  death  of  either  of  them,  pbeobmht  xyii, 
wholly  to  the  survivor  of  them  during  her  life,  all  the       will  with 
said  respective  annuities  to  be  paid  by  equal  half-yearly    j^(Jui"iJ[T*oir 
payments  on  the  day  of  ,  and  the day  '*>*  twbnti-ohr 

1  XARo* 


of ^,in  every  year,  and  the  first  half-yearly  payments  - 

thereof  respectively  to  be  made  on  such  one  of  the  said 
days  of  payment  as  shall  happen  next  after  my  death,  if 
the  said  respective  persons  to  whom  the  same  are  respec- 
tively given  shall  then  be  living,  and  to  be  respectively 
apportioned  payments  corresponding  to  the  time  which 
shall  have   elapsed  from  my  death  (6);    And    SHALL,  7. —and  to  pay 

< residue  of  in- 

(6)  The  following  is  a  form  oontinaing  annuities  to  the  issue  of  ^™®  to  teata- 
the  original  annuitants ;  but  such  a  mode  of  provision,  though  it  ^jowhood  •"^"^ 
IB  occasionally  had  recourse  to,  is  inconvenient,  and  not  to  be 
leoommended.    A  direction  might  be  added  that  a  fund  should 
be  set  apart  in  the  names  of  the  trustees  to  provide  for  the  an- 
nuities (see  supra,  pp.  110,  112,  note) : — 

"And  I  DECLARE,  that  upon  the  decease  of  each  of  Declaration 

them  the  said and ,  the  annuity  so  bequeathed  S^ltiw  to^iroo 

to  him  or  her  shall  be  continued  to  his  or  her  children  °'  original  an- 
nuitants. 
or  child  and  the  children  or  child  of  any  child  or  children 

of  such  original  annuitant  who  may  have  died  before  the 

interest  of  the  objects  of  this  present  trust  shall  fall  into 

possession,  and  the  survivors  and  survivor  of  such  children 

or  child  and  grandchildren  or  grandchild  during  their, 

bis,  or  her  lives  and  life,  and  shall   be  equally  divided 

between  such  objects  for  the  time  being  if  more  than  one, 

but  so  that  the  issue  of  any  deceased  child  of  such  original 

annuitant  shall  take  between  them  if  more  than  one  only 

the  share  which  their  deceased  parent  would  have  taken 

if  living.    And  during  the  minority  of  any  of  the  issue  Annuities  of 

of  any  of  the  said  original  annuitants  I  direct  that  the  i°^<a  ^  he 

n         1         .  ,     .  !•     1  .  Ml    applied  by  trus- 

trustees  or  trustee  for  the  time  being  of  this  my  will  tees  for  main- 
shall  apply  the  annuity  or  proportionate  part   thereof  **'**^^®  J 
belonging  to  such  minor  for  his  or  her  maintenance,  edu- 
cation^ or  benefit,  either  directly  or  by  paying  the  same 
to  his  or  her  guardians  or  guardian  without  seeing  to  the 
application  thereof" 
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PRSCBDEHT  xvii.  duruig  the  widowhood  of  my  said  wife  C.  B.,  pay  the 
WILL  WITH  residue  or  surplus  of  the  income  of  the  said  stocks,  funds, 
TRUST  jfOR       and  securities  which  shall  remain  after  payment  of  the 

ACOUXULATIOV  ... 

FOR  TWRHTT-05F   Said  aunuitics  to  my  said  wife  and  her  assigns ;  And  from 

TRARS 

'- AND  AFTER  her  death  or  second  marriage  (but  subject  to 

herTeath  or^^  *'^®  payment  of  the  said  annuities),  if  my  said  son  shall 
marriage,  then  be  living,  shall  during  the  residue  then  to  come  of 

during  the  thon  ^^^  term  of  twenty-oue  years,  to  be  computed  from  my 
S'twent*^-**^™  death,  if  my  said  son  shall  so  long  live,  accumulate  the 
years  from  tes-  income  of  the  said  stocks,  funds,  and  securities,  in  the 
if  the  son  be*  waj  of  compound  interest,  by  investing  the  same,  and  the 
muiate  the^'^  resulting  income,  in  or  upon  any  such  stocks,  funds,  or 
income ;  securities  as  aforesaid,  with  power  to  vary  or  transpose  the 

10.  —and  after    investment  thereof  as  aforesaid  (c) ;  And  from  and  after 

the  expiration  of 

Trusts  for  (c)  As  to  trusts  for  accumulatioD,  see  Qriffiths  y.  Vere,  and  notes, 

accumuUtion.        Lead.  Cas.  Conv.  2nd  ed.  pp.  430  et  seq. ;  1  Jarm.  Wills,  3rd  ed., 

chap,  ix.,  8.  iii.,  pp.  282,  et  seq. ;  Hayes  &  Jarm.  Cono.  Wills,  8th 
ed.,  p.  359,  note  {g).  The  will  in  the  text,  directing  aocuxnulation 
from  the  death,  or  second  marriage,  of  the  testator's  wife,  for  the 
residue  of  the  term  of  twenty-one  years,  computed  from  the  tes- 
tator's death,  goes  the  full  length  allowed  by  the  Thellusson  Act 
(39  &  40  Geo.  3,  c.  38) ;  as,  although  accumulation  may  not  com- 
mence until  a  subsequent  time,  the  twenty -one  years  allowed  by 
the  statute  are  reckoned  from  the  testator's  death  ( Webb  y.  WM, 
2  Beay.  493;  Attorney-General  t.  Potdden,  3  Hare,  555).  As  to 
the  question  whether  the  statute  applies  to  accumulations  not 
directed  in  terms,  but  resulting  from  the  nature  of  the  disposi- 
tions, there  has  been  a  difference  of  opinion ;  but  the  weight  of 
authority  is  against  the  validity  of  the  dispositions,  so  far  as  they 
would  inyolTe  an  accumulation  beyond  the  statutory  limits  (see  1 
Jarm.  Wills,  p.  293,  and  the  cases  in  notes  (c)  and  {d)  thereto) ;  the 
better  opinion  being,  that  "  If  a  testator  directs  that  to  be  done 
which,  as  a  necessary  consequence,  leads  to  an  indefinite  aocumu- 
lation,  he  must,  within  the  meaning  of  the  statute,  be  taken  to 
have  directed  accumulation  "  (per  Lord  Cranworthy  C,  in  Teiich  y. 
Cheeief  6  De  Or,  M.  &  G.  461 ;  and  see  Hodgson  y.  £arl  of  Bective, 
10  H.  L.  C.  656).  As'  to  the  validity  of  trusts  for  accumulation 
during  the  minority  of  unborn  persons,  see  ante,  Vol.  iii.,  Settle- 
ments, p.  178,  note,  p.  469,  note.  As  to  the  right  of  the  person 
to  whom  the  fund  is  ultimately  given  to  stop  the  accumulation  and 
require  pa3n3ient  to  himself,  see  Harbin  y.  Matiermany  L.  B.  12 
Eq.  559,  Talbot  v.  Jevers,  L.  R.  20  Eq.  255. 
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the  expiration  of  the  said  term  of  twenty-one  years,  if  the  prkokdkht  xvii. 
same  shall  expire  in  the  lifetime  of  my  said  son,  shall  pay      ^n^x,  ^hh 
the  income  as  well  of  the  said  original  stocks,  funds,  and       '*^"f2* 
securities  as  of  the  said  accumulations  produced  there-  roa  twkkty-okk 

from,  unto  my  said  son  and  his  assigns  during  his  life  ;  '- 

And  from  and  after  the  death  of  my  said  son  (whether  the  income  ^^ 
the  same  shall  happen  before  or  after  the  expiration  of  J^®  "^VsuV*  t 
the  said  term  of  twenty-one  years)  or  from  and  after  the  tliereto  to  hold 

J     xi_  J  •  ^  -J      •/•    •  -1    the  capital  and 

death  or  second  marriage  of  my  said  wife  in  case  my  said  income  in  tmst 
son  shall  be  then  dead,  shall  stand  possessed  of  all  and  ^^thV8oni?t'2i 
singular  the  said  stocks,  funds,  and  securities  (including  ^'^• 
the  accumulations  aforesaid),  and  the  income  thereof.  In 
trust  for  all  or  any  the  children  or  child  of  my  said  son 
living  at  my  death  or  boln  afterwards,  who  being  a  son  or 
sons   attain   the  age   of  twenty-one  years,   or  being  a 
daughter  or  daughters  attain  that  age  or  many,  if  more 
than   one  in  equal  shares.      Provided   always,  and  I  ii.  Advance- 
hereby  declare,  that  it  shall  be  lawful  for  the  said  trustees 
or  trustee  for  the  time  being  at  any  time  or  times  after 
the  death  or  second  marriage  of  my  said  wife  (but  subject 
and  without  prejudice  to  the  payment  of  the  aforesaid 
annuities)  to  raise  any  part  or  parts  not  exceeding  in  the 
whole  one  half  of  the  then  expectant  or  presumptive  or 
vested  portion  of  any  son   of  the  said  D.  B.  under  the 
trusts  hereinbefore  declared,  and  to  apply  the  same  for  his 
advancement  or  benefit  as  the  said  trustees  or  trustee 

shall   think  fit.      And  I  hereby  declare,   that   (subject   k.  Maintenance 

to  the  payment  of  the  aforesaid  annuities)  the  said  *^'*"*«- 
trustees  or  trustee  for  the  time  being  shall  after  the 
death  or  second  marriage  of  my  said  wife,  and  after  the 
death  of  the  said  D.  B..  apply  the  whole  or  such  part  as 
they  or  he  shall  think  fit  of  the  income  of  the  portion  to 
which  any  child  of  the  said  D.  B.  shall  for  the  time  being 
be  entitled  in  expectancy  under  the  trusts  hereinbefore 
declared  for  or  towards  his  or  her  maintenance  or  educa- 
tion, and  may,  &c.  [resA)/  maintenance  clause  and  accu- 
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P&KOBBBRT  XVir. 


WILL  WITH 

TRUST  FOE 

ACCUMULATION 

VOB  TWINTV-ONE 

TKABd. 

13.  Direction 
restricting  accu- 
mulation of 
surplus  income 
to  21  years  from 
the  testator's 
death. 

14.  Ultimate 
trust  for  the 
testator's  two 
brothers  in  equal 
shares  for  their 
lives; 


As  to  the  accu- 
mulation of 
surplus  income 
during  minori- 
ties where  there 
is  a  prior  trust 
for  accumulation. 


mulation  clauae  as  at  p,  44,  supra].  Provided  always 
and  I  direct  that  the  accumulation  of  such  surplus  income 
as  aforesaid  shall  not  extend  beyond  the  period  of  twenty- 
one  years  to  be  computed  from  my  death,  and  that  any 
such  surplus  income  accruing  after  that  time  shall  be 
paid  to  the  persons  or  person  who  shall  for  the  time 
being  have  attained  vested  interests  in  the  said  trust 
premises  imder  the  trusts  hereinbefore  contained,  their 
his  or  her  executors,  administrators,  or  assigns,  if  more 
than  one  in  equal  shares  {d).  And  I  hereby  declare, 
that  if  there  shall  be  no  child  of  my  said  son  D.  B. 
who  shall  attain  a  vested  interest  in  the  said  trust 
premises  under  the  trusts  hereinbefore  contained, 
then  the  said  tiiistees  and  trustee  shall,  subject  to  the 
trusts,  powers,  and  provisions  hereinbefore  contained,  and 
subject  to  the  payment  of  the  said  annuities,  pay  the 
income  of  the  said  trust  premises  (including  any  such 
accumulations  as  aforesaid)  to  my  brothers  L.  B.  and 
W.  B.,  and  their  assigns,  during  their  joint  lives,  in  equal 


{d)  The  above  proviso  is  added  on  account  of  the  decision  that  only 
one  of  the  periods  of  accumulation  mentioned  in  the  first  section  of 
the  Thellusson  Act  is  allowable  (see  Wihon  v.  Wilson,  1  Sim,  N.  S, 
2S8,  ante,  Vol.  iii.,  Settlements,  p.  470,  note),  so  that  as  this  will 
contains  a  trust  for  accumulation  for  twenty-one  years,  a  farther 
accumulation  even  during  the  minorities  of  the  expectant  owners 
of  the  fund  would  not  be  valid  beyond  twenty-one  years  from  the 
testator's  death,  though  it  would  be  unquestionably  good  within 
that  time.  If  the  infant  has  an  absolute  vested  interest,  the  direc- 
tion to  accumulate  the  surplus  income  not  required  for  mainten- 
ance, &c.,  could  not  be  invalidated  by  the  act,  as  it  is  no  more  than 
the  law  would  do  without  any  direction;  and  even  where  the 
bequest  is  contingent,  if  the  infant  would  on  attaining  twenty-one 
be  entitled  to  the  intermediate  income  (as  would  be  the  case  if  the 
bequest  were  residuary,  see  supra,  p.  310,  note  (A)),  it  is  conceived 
that  the  ti-ust  for  accumulation  must  be  equally  free  from  objec- 
tion, as  it  would  in  that  case  also  be  no  more  than  would  take 
place  by  law  if  the  maintenance  and  accumulation  clauses  were 
omitted,  the  case  being  within  the  Act  23  &  24  Vict.  c.  145,  s.  26, 
(see  Re  Cottony  1  Cb.  D.  232,  supra,  p.483,  note  (cQ).  In  the  case 
in  the  text,  the  bequest  not  being  residuary,  the  proviso  appears  to 
be  required. 
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Bhares ;  And  from  and  after  the  death  of  such  one  of  pbbcedbst  xvn. 
them,  my  said  brothers,  as  shall  first  die,  to  the  survivor      will  with 
of  them  and  his  assigns  during  his  life :  And  from  and       **'^^'  ^^ 
AFTER  the  death  of  the  sur^dvor  of  my  said  brothers,  shall  »oe  iwkktt-ohi 

TSAB& 

hold  the  said  trust  premises  (including  accumulations  as  

aforesaid),  and  the  income  thereof  in  trust  for  all  or  any  the  diiS  of  ono 
the  children  or  child  who  at  the  death  of  such  survivor  i°^  *?l®  sumvor 

for  life ; 

shall  be  living,  of  my  said  brothers  L.  B.  and  W.  B.  and  le,  __and  after 
of  my  brother  R  B.,  and  of  my  sisters  E.  C.  and  F.  D.,  i^!^!* i^^l**"^ 

J  '  J  >  BTirvivor,  tor 

and  if  more  than  one  in  equal  shares  per  capita  (e),     I  **»«  chiidi-ea 

^  '^  '^         ^  ^  then  living  of 

BEQUEATH  my  leasehold  house  called for  all  the  term  the  testator's 

and  interest  which  I  shall  have  therein  at  the  time  of  my  gutlra  «i^y 
death,  with  the  tenant's  fixtures  therein,  and  all  my  plate,  P^  capita- 

1*  I  -I*         11  *.  *.  •  I*  17*  Bequest  to 

Jmen,  glass,  cmna,  books,  pictures,  prints,  wmes,  liquors,  testaWs  wife  of 
and  household  furniture,  and  all  the  dividends  due  to  me  *  leasehold 

*  house  and  fnmi* 

at  my  death,  to  my  said  wife  for  her  own  benefit  (/).    I  ture  and  divi 

dends. 

(«)  Though  the  words  "  per  capita '*  were  not  inserted,  a  trust 
for  equal  division  among  the  children  of  specified  persons,  would  of 
coarse  import  equality  among  the  objects  of  the  trust,  and  not 
among  the  families  (see  2  Jarm.  Wills^  8rd  ed.,  181,  and  the  cases 
cited  in  note  (t)  thereto).    As  to  whether  a  trust  for  the  children  of 

A.  and  B.  (not  repeating  the  word  **  of*')  is  to  be  read  as  a  gift  to 

B.  or  to  his  children,  see  Hawkins,  Constr.  Wills,  pp.  113—114. 

(/)  The  specific  legatee  of  leaseholds  is  entitled  to  have  arrears  Rights  and  lia- 
of  rent  owing  at  the  testator's  death  discharged  out  of  the  general  bilities  of  spec:- 
estate  {Barry  v.  Harding,  1  Jo.  &  Lat.  490) ;  but  it  appears  that  if  f^j^j^^^ 
the  proi>erty  is  out  of  repair  at  the  testator's  death,  contrary  to  the 
Covenants  of  the  lease,  the  expense  of  repairing  will  fall  on  the 
legatee ;  and  where  leaseholds  wore  specifically  bequeathed  "  sub- 
ject to  the  payment  of  the  rents  and  performance  of  the  covenants," 
the  Court  refused  to  let  the  specific  legatee  into  possession,  without 
indemnifying  the  executors  against  the  liability  for  dilapidations, 
{Eickling  v.  Boyer,  3  Mac.  &  Gord.  643).  On  the  other  hand,  the 
specific  legatee  of  leaseholds  on  which  the  testator  had  covenanted 
to  build,  has  been  held  entitled  to  have  the  covenant  performed  at 
the  expense  of  the  general  personal  estate  {Marshall  v.  HoUoway^ 
5  Sim.  196) ;  but  this  decision  has  been  referred  to  the  particular 
terms  of  the  will  (see  10  Hare,  278 ;  2  Johns,  and  Hem.  202). 
Questions  of  like  characto];  arise  upon  the  bequest  of  shares,  in- 
Tolving  the  liability  to  calls.    See  Armstrong  v.  Burnet y  20  Beav. 
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FOR  TWRNTT-oNK    424,  437,  in  which  the  prior  cases  are  reviewed,  and  the  test  sug- 

^'^^"^ gested  for  determining  whether  future  calls  are  to  be  borne  by  the 

18.  Bequest  to  legatee  or  by  the  general  estate,  is,  whether  the  subject-matter  of 
te8tator*8  the  testator's  bequest  was  complete  in  itself  when  the  bequest  took 

^d'ueof  ^^  effect;  Bay  v.  Day^  1  Drew.  &  Sm.  261;  Addams  v.  Ferick,  26 
personal  estate,  Beay.  384,  in  which  it  was  held  that  the  legatee  of  shares  must  pay 
subject  to  pay-  calls  made  after  the  testatrix's  death,  but  that  calls  made  before 
fmd't^imen^  ^®''  ^®*^^  ^^'^  payable  out  of  the  general  personal  estate ;  Re  Box, 
tary  expenses,  1  Hem.  &  M.  552,  where  calls  on  shares  made  during  the  life  of 
debts,  and  the  tenant  for  life  of  the  general  estate  were,  as  between  specific 

egacies.  legatees  in  remainder  of  the  shares,  and  the  legatees  in  remainder 

of  the  residue  of  the  estate,  held  to  be  payable  out  of  the  latter ; 
and  see  as  to  the  right  to  exoneration  in  respect  of  specific  bequests, 
2  Jarm.  Wills.  3rd  ed.  pp.  595—597. 
As  to  appor-  With  respect  to  the  apportionment  of  rents  and  other  periodical 

tioninent  of  payments  in  the  nature  of  income,  it  is  enacted  by  the  Apportion- 

at^towT^"*"  ment  Act,  1870,  (33  &  34  Vict.  c.  35),  s.  2,  that  from  and  after  the 
doath.  passing  of  the  Act  all  rents,  annuities,  dividends,  and  other  peri. 

odical  payments  in  the  nature  of  income  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day  to  day,  and  shall 
be  apportionable  in  respect  of  time  accordingly  (and  see  the  inter- 
pretation of  the  words  "  rents,"  **  annuities,"  and  *' dividends,"  in 
section  5) ;  but  the  Act  is  not  to  apply  where  there  is  an  express 
stipulation  against  apportionment  (s.  7).  This  comprehensive 
enactment  is  much  more  general  in  its  application  than  the  old 
Appoiiionment  Act  of  4  &  5  Wm.  4,  c.  22,  and  avoids  many  of  the 
questions  which  have  arisen  under  that  Act  (as  to  which  see  Shel- 
ford's  Eeal  Property  Statutes,  8th  ed.,  by  Carson,  pp.  543,  et  seq.). 
By  the  effect  of  the  Act  an  apportionment  of  the  rents  or  income 
of  the  testator's  real  or  leasehold  estate,  or  any  other  property  to 
which  the  Act  applies,  will  in  general  have  to  bo  made  at  the  tes- 
tator's death  as  between  the  specific  or  residuary  devisee  or  legatee 
and  the  general  estate  {Capron  v.  Caprcn^,  L.  E.  17  Eq.  288; 
Pollock  V.  Pollock,  L.  E.  18  Eq.  329 ;  Hasluck  v.  Pedley,  L.  E.  19 
Eq.  271  ;  Constahle  v.  Constable,  Weekly  N.  1879,  p.  80);  but  in 
Jones  V.  Ogle,  L.  B.  14  Eq.  419,  8  Ch.  Ap.  192,  a  bequest  of  "the 
dividends  and  income  "  of  the  testator's  share  in  a  company  to 
A.  for  life,  was  held  to  show  an  intention  to  give  the  whole  of  the 
accruing  dividend,  so  as  to  exclude  apportionment.  As  between 
a  legatee  of  shares  or  stock  and  the  general  estate,  a  dividend 
declaied  before,  though  not  payable  till  after,  the  testator's  death, 
belongs  to  the  general  estate  {Lock  v.  Vcnahles,  27  Beav.  598  ;  De 
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which  I  shall  at  my  death  be  possessed  or  entitled  or  pkbobdbxt  xni. 
over  which  I  shall  have  a  general  power  of  appointment       will  with 
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Qendre  v.  Kent,  L.  E.  4  Eq.  283),  unless  the  rights  of  the  parties  '°*  twentt-ohi 

are  altered  by  the  company's  regulations  (see  Olive  v.  C/»i;«,  Kay,   ' 

600,  and  IJ.  &  K  267) ;  and  a  dividend  declared  after  the  tes- 
tator*s  death  in  respect  of  profits  wholly  earned  in  his  lifetime, 
will  likewise  belong  to  the  general  estate  [Browne  v.  Collins,  L.  R. 
12  Eq.  586).  It  is  conceived  that  a  bequest,  such  as  that  in  the 
text,  of  the  dividends  due  to  the  testator  at  his  death,  would  in 
general  carry  all  dividends  which  have  been  declared  in  his  life- 
time, although  not  actually  payable  till  after  his  death,  but  not 
dividends  declared  after  his  death,  even  though  arising  from  profits 
wholly  earned  in  his  lifetime.  In  the  case  of  a  legatee  of  lease- 
holds, the  effect  of  the  recent  Act  would  appear  to  be  that  an 
apportionment  must  be  made  in  his  favour  at  the  testator's  death 
ia  respect  of  the  superior  rent,  as  well  as  against  him,  in  respect 
of  the  profit  rent. 

The  question  of  apportionment  at  the  testator's  death  is  of  course  As  to  apportion- 
wholly  different  from  the  corresponding  question  as  between  lega-  ^e^^t  as  between 
tees  for  life  or  other  limited  interests,  and  those  in  remainder ;  but  ai^remainder- 
in  cases  of  the  latter  kind  also,  the  late  Act,  as  regards  those  species  man. 
of  property  which  come  within  it,  is  of  the  most  general  applica- 
tion. The  principle  of  the  cases  above  referred  to  as  to  the  right  to 
a  dividend  declared  in  the  lifetime  of  an  absolute  owner  of  shares, 
but  not  payable  till  after  his  death,  is  of  course  equally  applicable 
as  between  tenant  for  life  and  remainderman  ( Wright  v.  Tuchett, 
1  J.  &  n.  266).  The  Apportionment  Acts  do  not  apply  to  shares 
in  private  partnerships  or  trading  concerns  {Jones  v.  Ogle,  L.  R. 
8  Ch.  Ap.  192  ;  Browne  v.  Oollins,  ubi  sup.) ;  but  where  by  the 
articles  of  partnership  interest  at  a  fixed  rate  is  payable  on  the 
testator's  capital,  the  interest,  which  in  its  nature  accrues  from 
day  to  day,  will  be  apportionable,  although  the  profits  are  not 
{IbbaUon  v.  Elam,  L.  R.  1  Eq.  188).  In  Qtraher  v.  Wilstm,  L.  R. 
6  Ch.  Ap.  503,  profits  of  a  partnership  business  made  during  the 
lifetime  of  the  tenant  for  life  under  the  will,  but  carried  yeariy  to 
a  profit  and  loss  account  instead  of  being  divided,  were  after  his 
death  held  to  belong  to  the  remainderman,  having  regard  to  the 
terms  of  the  articles  of  partnership.  As  to  the  application  of  the 
late  Act  to  instruments  executed  before  its  passing,  see  Jones  y. 
Ogle,  ubi  sup. ;  In  re  Cline^s  estate,  L.  R.  18  Eq.  213 ;  Haeluck  v. 
Pedley,  ubi  sup.  That  the  Court  will  not  in  general  apportion  the 
proceeds  of  stocks  and  shares  sold  between  dividend  days  as 
between  tenant  for  life  and  remainderman,  see  Scholefield  v.  Red^ 
fern,  2  Dr.  &  Sm.  173;  Freeman  v.  WhitbrcaJj  L.  R.  1  Eq.  266. 
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or  disposition  by  will  (except  chattels  real,  and  except 
what  else  I  otherwise  dispose  of  by  this  my  will  or  any 
codicil  hereto),  unto  my  said  brother  L.  B.,  subject  to  the 
payment  out  of  the  said  residuary  personal  estate  (as  the 
proper  and  primary  fund  for  the  payment  thereof)  of  my 
funeral  and  testamentary  expenses  and  debts  (including 
mortgage  debts  (g) ),  and  of  any  legacies  not  otherwise 
charged  which  I  may  bequeath  by  any  codicil  to  this  my 
will.  [Trustee  clatuse,  supra,  p,  55,  and  other  usual 
clauses,  cw  in  Precedent  L,  so  far  as  applicahle'\.     In 

WITNESS,  &c. 


FUXOSDBNT 

xviir. 

WILL  WITH 

TRUST  FOR 

ACCUMULATION 

TO  DISCHARai 

IHGUHBRANORS. 


XVIII. 

Will  of  real  and  personal  estate.  Specific  bequest  of 
BUSINESS,  stock  in  trade,  and  bu^ness  premises,  dtc. 
to  eldest  son,  subject  to  payment  of  trade  debts. 
Direction  to  raise  sum  to  be  held  in  trust  for 
a  brother  and  his  children.  Directions  that 
fund  if  not  vesting  under  prior  trusts  shall  sink 
into  RESIDUE,  and  shall  carry  interest  till  raised. 
Timsts  0/ RESIDUARY  estate  for  payment  of  debts,  &c,, 
and  LEGACY  DUTIES  on  RESIDUARY  estate,  and  for 
ACCUMULATION  of  surplus  INCOME  above  a  certain 

YEARLY  SUM  to  DISCHARGE   INCUMBRANCES.      TvustS 

0/ YEARLY  SUM /or  WIFE  for  life,  and  afterwards  fo^* 
tfie  CHILDREN  entitled  in  expectancy.  Ti^usta  after 
expiration  of  period  of  accumulation  for  wife  for 
LIFE,  and  after  her  death  for  the  children,  except 
tlie  ELDEST  son,  some  oj  them  being  illegitimate. 
Power  to  trustees  to  deal  with  mortgages.    Ap- 


{g)  See  supra,  p.  249,  note  (m). 
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poiTUment  of  wife,  and  after  hm*  death  her  testa-      pekcsbiki 
mentary  nominees,  to  be  guardians.  ^^"^ 

I,  A.  B.  of  &c.  laiipra,  p.  26.    Bequest  of  furniture,  &c,  ^^j^^  ,or 

and  pecuniary  legacy  to  wife  C,  5.]     I  bequeath  to  my  ^^^^'^ 

eldest  son  D.  B.,  his  heirs,  executors,  administrators,  and  imoumbrakcbs. 

assigns,  for  his  and  their  absolute  benefit,  all  my  interest  in  i.  Bequest  of 

the  trade  or  business  of  a ,  carried  on  by  me  at ,  J|^*^t  In ' 

and  the  goodwill  thereof,  and  the  machinery,  horses,  vans,  tnwlo*  ^^ 

-  ,  ,  business  pie- 

plant, stock  in  trade,  furniture,  and  effects  which  shall  be  mises,  &c.,  to 

used  or  employed  in  or  belonging  to  such  trade  or  business,  jecru)"trodr  " 
and  all  the  freehold  and  leasehold  messuages,  manufactory,  ^®^*®' 
warehouses,  buildings,  and  hereditaments  situate  at  &c., 
in  or  upon  which  the  said  trade  or  business  is  carried  on, 
and  all  the  book  and  other  debts  which  shall  be  due  or 
owing  to  the  said  business  at  my  decease,  and  the  capital 
invested  therein  at  my  decease,  but  subject  to  the  pay- 
ment and  discharge  of  all  trade  debts  and  liabilities  owing 
or  subsisting  at  my  decease  in  respect  of  the  said  business 
other  than  debts  owing  upon  mortgage  of  the  said  freehold 
and  leasehold  hereditaments,  or  any  part  thereof  (a).  And  2.  Declaration 

against  lapse. 

I  DECLARE,  that  in  the  event  of  my  said  son  D.  B.  dying 
in  my  lifetime  leaving  issue  surviving  me,  the  devise  and 
bequest  hereinbefore  contained  in  his  favour  shall  take 
effect  in  the  same  manner  as  if  he  had  survived  me  and 
died  immediately  after  me.     I  direct  my  executors  or  3.  Direction  to 

,  -,.,.«,.  .,,    raise  sum  to  be 

the  trustees  or  trustee  for  the  time  being  of  this  my  will  held  in  trust  for 

to  raise  out  of  my  estate  the  sum  of  £ y  and  that  the  Jis  children! 

trustees  and  trustee  for  the  time  being  of  this  my  will 
shall  invest  the  same  sum  in  or  upon  &c.  [investments 
and  power  to  vary,  see  supra,  p,  34],  and  shall  pay  the 

income  of  the  said  sum  of  £ ,  and  the  trust  premises 

representing  the  same,  to  my  brother  E.  B.  during  his 
life,  and  after  his  decease  shall  stand  possessed  of  the 
same  trust  premises,  and  the  income  thereof,  in  trust,  &c. 


(a)  Compare  the  bequest  of  a  business,  supra,  p.  120. 
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4.  Direction 
that  fund  if  not 
Testing  under 
the  prior  trusts 
shall  sink  into 
residue. 


5.  Direction 
that  the  sum  to 
bo  nused  for  the 
brother  shall 
caTTy  interest 
from  the  tes- 
tator's death. 


6.  General 
devise  and 
bequest  in  trust 
for  sale,  with 
power  to  sell 
subject  to  or 
discharged  from 
mortgages,  and 
for  payment  of 
debts,  &c., 
including  mort- 
gage debts ; 


[trust  for  the  children  of  E,  B,  at  twenty-one,  dc.  Ad- 
vancement and  maintenance,  &c.,  clauses].  Provided 
ALWAYS,  and  I  declare,  that  if  the  trusts  hereinbefore 

declared  concerning  the  said  sum  of  JE shall  fail  or 

determine,  so  that  such  sum  or  the  trust  premises  repre- 
senting the  same  shall  not  wholly  vest  or  be  applied  under 
or  by  virtue  of  such  trusts,  then  and  in  such  case,  subject 
and  without  prejudice  to  the  prior  trusts  and  powers 
applicable  thereto,  and  after  the  determination  of  such 
trusts  and  subject  to  every  or  any  exercise  of  such  powers 
respectively,  such  sum  and  the  trust  premises  representing 
the  same  (including  or  together  with  all  accumulations 
added  thereto  by  way  of  accretion  or  directed  to  follow 
the  destination  thereof),  or  so  much  thereof  respectively 
as  shall  not  have  become  vested  or  have  been  applied 
under  any  of  the  trusts  or  powers  hereinbefore  in  that 
behalf  contained,  shall  sink  or  revert  into  and  become 
part  of  my  residuary  personal  estate.    Provided  always, 

and  I  declare,  that  the  said  sum  of  £ hereinbefore 

directed  to  be  raised  for  the  benefit  of  my  said  brother 
and  his  children  as  aforesaid  shall,  until  raised  or  appro- 
priated, carry  interest  at  the  rate  of  £— —  per  cent,  per 
annum  from  my  death,  which  interest  shall  be  applied 
and  disposed  of  as  the  income  of  the  said  sum  if  then 
raised  or  of  the  trust  premises  representing  the  same 
would  have  been  applicable  under  this  my  will.  [General 
devise  and  bequest  of  real  and  personal  estate  to  wife 
C,  B.  and  E.  F,  in  tincst  for  conver»ix>n,  includirig  power 
to  sell,  "  either  discharged  from  or  subject  to  any  mortgage 
or  incumbrance  to  which  the  premises  sold,  or  any  part 
thereof,  may  be  subject,"  see  supra,  pp.  29 — 33,  and  out 
of  proceeds  to  pay  testator's  funeral  and  testamentary 
expenses  and  debts,  "  other  than  trade  debts,  but  including 
any  debts  owing  upon  mortgage  of  the  said  freehold  and 
leasehold  premises  hereinbefore  specifically  devised  and 
bequeathed,  or  any  part  thereof,"  and  legacies,  sujnxi, 


WILLS.  337 


p.  33].    And  shall  also  thereout  pay  all  legacy  duties  prscbdeht 

which  shall  become  payable  in  respect  of  the  dispositions  1 

hereiDafter  contained  of  my  residuary  estate    for  the  truot^^ 

benefit  of  my  respective  children  hereinafter  mentioned  aocumulatioh 

J        ,  ,  ...  TO  DISCHARGE 

as  and  when  such  respective  duties  shall  become  payable,    ikoumbrakoks. 
or  if  the   said   trustees   or  tnistee   shall   so   think   fit  7.  —and  legacy 
previously  thereto,  subject  to  the  allowance  of  the  proper  o?di^tb^* 
discount  in  respect  of  such  anticipated  pa3rment  (6)  [and  of  residue  in 
/or  investment  of  residue,  with  power  to  vary  invest-  children ; 
ments,  supra,  p.  33].    And  shall  retain  all  the  surplus  8,  — imd  to  ac- 
of  the  interest,  dividends,  and  annual  produce  of  the  said  surplus  income 
residuary  monies,  and  the  investments  representing  the  y^w^^J^r 
same,  over  and  above  the  clear  yearly  sum  of  £ ,  from  21  years,  or 

.  ...  .  ^^^^  *"®  accu- 

the  time  of  my  decease  until  the  expiration  of  a  period  of  mulations 
twenty-one  years  from  that  time,  or  until  the  interest,  aggregate,  ox- 
dividends,  and  annual  produce  so  retained  shall  amount  c^"*^^«  ^^  J?" 

^  crease,  to  the 

in  the  aggregate  (exclusive  of  the  increase  thereof  arising,  eggregat*  of  the 

from  the  investment  and  accumulation  thereof  hereinafter  at  the  testator's 

directed)  to  the  total  amount  which  shall  at  my  decease    ®^'®**' 

be  due  or  owing  by  me  for  principal  or  interest  in  respect 

of  the  mortgages  or  incumbrances  charged  upon  my  real 

and  leasehold  estates  and    property  comprised  in  the 

residuary  devise  and  bequest  hereinbefore  contained,  or 

any  part  or  parts  of  such  estates  and  property  (whichever 

of  such  periods  shall  first  expire,  and  which  period  is 

hereinafter  referred  to  as  the  period  of  accumulation),  and 

shall  during  the  period  of  accumulation  accumulate  the 

surplus  so  retained  of  the  said  interest,  dividends,  and 

annual  produce  in  the  way  of  compound  interest  by 

investing  the  same,  and  the  resulting  income  thereof  in  or 

upon  any  such  stocks,  funds,  shares,  or  securities  as  are 


{h)  If  it  is  the  testator's  objeot  to  equalise  the  shares  of  the  chil* 
dren,  and  some  of  them  are  illegitimate,  the  legacy  or  sucoession 
duties  in  respect  of  the  gifts  to  the  children  should  of  course  be 
directed  to  be  paid  out  of  the  residue  before  division. 

VOL.  IV.  z 
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wifo  for  life, 
subject  to  obli- 
gation of  main- 
taining children ; 


10.  — and  in 
case  of  her 
death,  for  the 
children,  accord- 
ing to  their 
expectant  inte- 
rests in  the 
trust  property. 


WILLS. 

hereinbefore  authorised  as  investments,  with  power  to 
vary  or  transpose  the  investment  thereof  at  discretion,  to 
the  intent  that  such  accumulated  fund  shall  be  added  to 
the  capital  of  my  said  residuary  estate  (c).  Akd  I  dibect 
that  the  said  trustees  or  trustee  shall  during  the  period  of 

accumulation  pay  the  said  yearly  sum  of  £ out  of  the 

interest,  dividends,  and  income  of  the  said  residuary 
monies,  and  the  investments  thereof,  to  my  said  wife  in 
case  she  shall  so  long  live,  subject  to  the  obligation  of 
maintaining  such  of  my  children  hereinafter  mentioned  as 
being  sons  shall  be  under  the  age  of  twenty-one  years,  or 
being  daughters  shall  be  spinsters,  but  without  being 
liable  to  account  so  long  as  she  shall  duly  and  adequately 

maintain  them,  such  yearly  sum  of  £ to  commence 

and  be  computed  from  the  time  of  my  decease,  and  to  be 
payable  by  equal  quarterly  payments,  the  first  payment 
to  be  made  at  the  expiration  of  three  calendar  months 
from  my  decease ;  And  in  case  my  said  wife  shall  die 
before  the  expiration  of  the  period  of  accumulation  the 
said  trustees  or  trustee  shall,  from  and  after  her  decease 
and  during  the  remainder  of  the  period  of  accumulation 

pay  the  said  yearly  sum  of  £ by  equal  quarterly 

payments  unto  or  apply  the  same  as  hereinafter  mentioned 
for  the  maintenance  or  benefit  of  my  said  children,  or  the 
representatives  of  any  of  them  who  may  have  died,  ac- 
cording to  their  respective  vested  or  expectant  shares  or 
interests  for  the  time  being  in  the  capital  of  the  said  trust 
premises  under  the  trusts  hereinafter  declared  concerning 


As  to  accumuU-  (^)  A  direction  to  accomnlate  for  payment  of  debts  wotdd  be 
tion  for  payment  valid  under  the  ThellQBBon  Act,  39  &  40  Geo.  3,  c.  98,  s.  2, 
of  debts.  although  wirestricted  in  point  of  time ;  but  in  Tewart  v.  Lawaon, 

L.  B.  18  Eq.  490,  a  trust  of  this  nature  was  held  to  cease  upon  the 
debts  being  discharged  by  means  of  sales  of  portions  of  the  estates 
under  the  order  of  the  Court.  The  trust  in  the  text  is  framed  so 
as  to  remain  in  operation,  within  the  statutory  limit  of  twenty-one 
years,  although  the  mortgage  debts  may  be  discharged  aliunde. 
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the  same ;    And]  I  hebeby  declare  that,  from  and  after      pmoedktt 


xym. 


the  expiration  of  the  period  of  accumulation,  the  said 
trustees  or  trustee  shall  stand  possessed  of  all  the  said      ^^^g^u, 
trust  premises  representing  my  residuary  real  and  personal    AocuMULATioif 
estate,  and  the  accumulations  thereof.  Upon  trust  to  pay    iwoumbrahcm. 
all  the  interest,  dividends,  and  annual  produce  thereof  to 

...  .  .11.  Tniatsof 

my  said  wife  (if  living)  during  the  remainder  of  her  life,  residuary  estate, 
subject  to  such  obligation  of  maintaining  my  said  children  mii]aiio^,^ter 
as  aforesaid.    [Dower  clause,  mjyi^a,  p.  92.]    And  from  ^^'^^^^^, 
and  after  the  decease  of  my  said  wife,  or  the  expiration  of  mulation  for 
the  period  of  accumulation,  whichever  shall  last  happen,  the  whole  income  to 
said  trustees  or  trustee  shall  stand  possessed  of  the  whole  ^j^^^^  Xvl, 
of  the  said  trust  premises,  and  the  accumulations  thereof,  s***?*^  °^J??j"" 

^  taimng  children; 

and  the  income  thereof,  In  trust  for  all  such  of  my  ^g.  —and  after 
children  now  living  (other  than  the  said  D.  B.),  namely  ^!^®^^f®^ 
[add  their  names],  (d)  and  the  children  or  child  I  may  iBting  children 


(d)  The  word  "  children  "  in  a  gift  prima  fiacie  means  legitimate  As  to  gifts  to 
children  only ;  and  illegitimate  children  will  not  be  admitted  to  ^hiMren.* 
take,  unless  the  intention  to  include  them  appears  by  sufficient 
description  or  necessary  implication  (per  Lord  Eldon,  in  WiUdnaon 
T.  AdaiiUy  1  y.  &  B.  461 ;  see  2  Jann.  on  Wills,  3rd  ed.,  pp.  204 
et  seq.,  and  the  recent  cases  of  Dorin  v.  Dortn,  L.  B.  7  H.  L.  568  ; 
In  re  Ayle$,  1  Ch.  D.  282 ;  Ellis  v.  Eoustoun,  10  Ch.  D.  236).  The 
&ct  that  the  children  have  always  passed  as  legitimate,  if  they  are 
not  so  in  fact,  will  of  coarse  be  no  reason  for  admitting  them.  And 
in  the  case  of  a  gift  to  the  children  of  A.,  the  fieust  that  A.  has  none 
hnt  illegitimate  children  living  at  the  date  of  the  will,  would  not  in 
general  ezdnde  the  rule,  as  he  may  marry  and  have  lawM  chil- 
dren. But  if  the  gift  is  to  the  children  of  a  person  who  is  dead  at 
the  date  of  the  will,  having  left  none  bnt  illegitimate  children,  and 
the  testator  knew,  or  may  be  presumed  to  have  known  the  fiu^, 
the  illegitimate  children  will  be  admitted  to  take  (Hawkins,  Constr. 
Wills,  p.  81 ) ;  and  even  if  one  or  more  of  the  children  of  the  deceased 
parent  axe  legitimate,  the  illegitimate  children  may  be  let  in  if 
the  words  of  the  gift  could  not  otherwise  be  satisfied,  as  if  it  be  to 
the  **  children  "  in  the  plural,  and  there  is  only  one  legitimate  child 
(Hawkins,  p.  82) ;  but  in  all  these  cases  illegitimate  children,  in 
order  to  take  under  a  gift  to  "  children/'  must  of  course  have  been 
known  and  reputed  as  such.  If  the  parent  of  the  children  is 
living  at  the  date  of  the  will,  illegitimate  children  will  take,  if 

2  2 
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pRvoiBWT       hereafter  have  by  my  said  wife  as  shall  be  living  at  my 
decease,  or  born  afterwards,  and  being  sons  or  a  son  attain 
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they  are  clearly  described,  as  personcB  deaignatas,  as  where  the  gift  is 
iKi^BRAHoiBs.    to  the  children  in  existence  at  the  date  of  the  will,  and  they  are  all 

illegitimate  (Hawkins,  p.  83 ;  and  see  Savage  v.  Robertson,  L.  E.  7 
(except  eldeut  Eq.  176 ;  Lalcer  v.  ffordem,  1  Ch.  D.  644) ;  or  where  in  other  parts 
and  any^after-  ^^  ^®  '^^  ^^  testator  has  used  expressions  which  dearly  show 
bom  children,  at  that  he  referred  to  existing  illegitimate  children  (Lepine  v.  Bean, 

in'  ^*  ^^t^'  ^'  ^'  ^^  ^^'  ^^'  ^^^^  ^'  ^*^^'  ^'^^  Ch.  Ap.  311,  6  H.  L. 
oefung  testator  ^^^) '  ^^^  ^  ^®  children  who  are  the  objects  of  the  gift  are  soffi- 
leaving  issue.        ciently  designated,  it  is  not  material  whether  the  testator  was 

aware  of  their  illegitimacy  (see  HoU  t.  Sindret/y  L.  B.  7  Eq.  170). 
As  to  a  gift  to  the  children  of  a  woman  who  has  only  illegitimate 
children  and  is  past  child-bearing,  see  lie  OverhiWs  TrwU,  1  Sm. 
&  G.  362  ;  Paul  v.  Childreiiy  L.  B.  12  Eq.  16.  In  the  case  of  a 
gift  to  existing  illegitimate  children,  or  to  a  class  some  of  whom 
are  illegitimate,  the  objects  of  the  gift  should,  to  exdude  all 
doubt,  be  designated  by  name  (as  in  the  text),  or  otherwise,  so  as 
clearly  to  identify  them.  A  notion  has  preyailed  that  a  bequest  to 
future  illegitimate  children  must  in  aU  cases  be  invalid,  as  tending 
to  promote  illicit  cohabitation  (see  2  Jarm.  Wills,  pp.  227  et  seq. ; 
Ilowarth  y.  MiUs,  L.  B.  2  Eq.  389 ;  Holt  v.  Sitidrey,  ubi  sup. ;  and 
dicta  in  Hill  y.  Crook,  L.  B.  6  H.  L.  265) ;  but  that  a  testamentary 
gift,  being  revocable,  could  have  no  such  effect  during  the  tes- 
tator's lifetime,  is  obvious ;  and  it  has  recently  been  determined 
that  such  a  bequest  is  lawful  as  to  children,  whether  of  the  tes- 
tator or  any  other  person,  bom  in  his  lifetime  {Ocdeaton  y.  FuUaicve^ 
L.  B.  9  Ch.  Ap.  147,  Re  Goodwin,  L.  B.  17  Eq.  345) ;  or  a  child 
begotten  in  his  lifetime  though  not  bom  till  after  his  death  {Crook 
v.  Hilly  3  Gh.  D,  773) ;  but  not  of  course  as  to  a  diild  begotten  after 
his  death  (id.).  A  gift  to  '*  children  "  present  and  future,  although 
expressed  in  general  terms,  may  be  made  under  such  drcumstanoes 
as  to  show  that  illegitimate  children  are  necessarily  meant;  as 
where  the  gift  is  to  the  children  of  two  persons  who  cannot  oon- 
tract  a  valid  marriage  by  reason  of  their  being  within  the  prohi- 
bited degrees ;  or  where  the  gift  is  to  the  testator's  own  children, 
and  he  is  unmarried,  as  the  will  would  be  revoked  by  his  marriage, 
unless  the  bequest  were  under  a  special  power  of  appointment  so 
as  to  bring  the  case  within  the  exception  in  the  18th  section  of  the 
Wills  Act  (see  2  Jarm.  Wills,  p.  217,  though  it  would  have  beea 
otherwise  under  the  old  law,  see  Kembd  v.  ScrafUm,  2  East,  530). 
It  has  been  doubted  whether  a  gift  to  the  future  illegitiinate  chil- 
dren of  a  man,  or  of  a  woman  by  a  particular  man,  would  not  fail 
by  reason  of  the  uncertainty  of  the  objects,  as  the  paternity  cannot 
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the  age  of  twenty-one  years,  or  die  under  that  age  leaving      pmoibeht 

.ssue,  or  heing  daughter  or  a  daughter  attain  that  age  or 

marry,  and  any  of  my  said  children  (other  than  the  said 

D.  B.),  who  shall  have  died  in  my  lifetime  leaving  issue    accumulatiok 

^  TO  DlflOHAJEiaB 

surviving  me,  the  children  who  are  objects  of  this  trust    iirouiiBaAHOEs. 

to  take  in  equal  shares  as  tenants  in  common,  and  so 

that  the  share  of  any  such  deceased  child  as  aforesaid 

shall  devolve  upon  and  vest  in  his  or  her  representatives 

as  part  of  his  or  her  pei'sonal  estate  in  the  same  manner 

as  if  such  child  had  survived  me  and  died  immediately 

after  me  (e).     Provided  always,  and  I  hereby  declare,  is.  Advance- 
ment clause. 


be  proved  (sea  2  Jarm.  pp.  224  et  seq.,  and  the  judgment  of 
Mdliahf  L.  J.,  in  Ocdeston  v.  FtUlahoe,  ubi  sup.,  where,  however, 
this  question  did  not  arise,  as  the  gift  was  to  the  testator's  reputed 
children,  by  name,  and  '*  all  other  children  he  might  have,  or  be 
reputed  to  have,  by  M.  L.") ;  and  the  safer  course  in  framing 
such  a  gift  is  to  say  "  children,  or  reputed  children."  It  has  been 
reoently  dedded,  however,  that  such  a  gift,  even  though  made  to 
*< children"  simpliciter,  will  be  effectual  in  favour  of  all  chil- 
dren bom  in  the  testator's  lifetime,  and  who  have  acquired  the 
repatation  of  beiag  such  before  his  death  (Be  [Ooodwrn,  ubi  sup.) 
A  gift  to  the  testator's  wife  by  that  description  will  be  effectual 
although  he  is  not  legally  married  to  her,  in  the  absence  of  fraud 
on  her  part  {FraU  v.  Mathew,  22  Beav.  328,  Lepine  v.  Bean,  ubi 
sup.). 

{e)  As  to  the  importance  of  the  last  part  of  the  above  clause 
having  regard  to  the  fact  that  the  33rd  section  of  the  WiUs  Act 
would  not  apply  to  the  illegitimate  children,  see  supra,  p.  43,  note. 
As  a  gift,  such  as  that  in  the  text,',to  children  nominatim  as  tenants 
in  common  (as  distinguished  from  a  gift  to  a  class,  see  supra,  p. 
42,  note),  would,  unless  expressly  restricted  in  this  respect,  include 
aU  the  children  whether  surviving  the  testator  or  not,  it  is  neces- 
sary to  provide  expressly  against  a  possible  lapse  which  might  arise 
from  the  death  of  any  child.  As  to  what  amounts  to  a  gift  to 
designated  persons,  and  not  to  a  class,  see  Bimond  v.  Bostock,  L.  B. 
10  Gh.  Ap.  358,  and  the  cases  there  cited.  In  the  case  of  a  trust 
for  children  nominatim,  it  is  sometimes  more  convenient  to  provide 
for  the  event  of  any  of  the  children  predeceasing  the  testator, 
or  dying  under  twenty-one,  &c.,  by  means  of  a  clause  of  accruer, 
instead  of  attempting  to  provide  for  aU  these  events  in  the  primary 
trust,  as  in  the  text.    The  following  ia  a  form  of  such  a  trust, 
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p&idDiRv  that  notwithstanding  the  trusts  and  provisions^hereinbefoie 

— '  contained,  it  shall  be  lawful  for  the  said  trustees  or  trustee 

^^^^  in  their,  his  or  her  absolute  discretion,  at  any  time  after 

AoouMULATioH  tho  death  of  my  said  wife,  or  previously  thereto,  with  her 

TO  DISOHABQB  ...  . 

nrouicB&AHOBs.  consent  in  writing  (and  whether  the  period  of  accumula- 
tion shall  have  expired  or  not),  to  raise  any  part  or  parts 
not  exceeding  in  the  whole  one  half  of  the  then  expectant 


adapted  to  the  wiQ  in  the  text  Compare  the  proviso,  supia,  p. 
264.  The  pzoviBo  against  lapse  at  the  end  of  the  form  may  be 
omitted  in  a  case  coming  within  the  33rd  section  of  the  Wills 
Act: — 

^MW  '^^  ^^^        "  ^^  TRUST  for  all  my  children  now  living  (other  than 
name,  with  ac-     the  Said  D.  B.),  namely  [na/mea],  and  any  children  or  child 

to^iw  oTthow  ^  "^^y  '^^r^^^^r  l^^ve  by  my  said  wife,  in  equal  shares  as 
dying  m  tea-       tenants  in  common.    Provided  always,  and  I  declare, 

or  nnder  2l"&c.  ^^^*  ^  ^^^^  ^^7  ^^  ^7  ^^^  children  to  whom  shares  in  my 

residuary  estate  are  hereinbefore  given  shall  die  in  my  life- 
time without  leaving  i&sue  living  at  my  death,  or  shall 
survive  me  and  afterwards  die,  in  the  case  of  a  son  under 
the  age  of  twenty-one  years  and  without  issue,  or  in  the  case 
of  a  daughter  under  that  age  and  without  having  been 
married,  then  and  in  any  such  case  the  share  hereinbefore 
given  to  the  child  so  dying,  including  any  further  share  or 
shares  accruing  to  him  or  her  under  this  present  dause, 
shall  go  and  accrue  to  my  other  children  who  are  objects 
of  the  trust  hereinbefore  contained  of  my  residuary  estate 
in  equal  shares  as  tenants  in  common.  Provided  also, 
and  I  declare,  that  in  case  any  of  my  said  children  shall 
die  in  my  lifetime  leaving  issue  living  at  my  death,  the 
share  of  such  child  shall  not  lapse,  but  shall  devolve  upon 
and  vest  in  his  or  her  representatives  as  pai*t  of  his  or  her 
personal  estate  in  the  same  manner  as  if  he  or  she  had 
survived  me  and  died  immediately  after  me," 

When  the  trust  is  in  the  above  form  of  a  vested  gift  with  a 
divesting  clause  of  acomer  or  gift  over,  the  advancement  and 
maintenance  dauses  should  of  course  be  modified  accordingly,  by 
describing  the  shares  as  *' presumptive  or  vested,"  and  not  **  ex- 
pectant" 
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or  presumptive  or  vested  share  of  any  of  my  said  children 
(whether  under  or  above  the  age  of  twenty-one  years)  

WILL  WITH 

under  the  trusts  hereinbefore  declared,  and  to  apply  the       tbust  fob 
same  for  his  or  her  advancement  or  benefit  as  the  said    ^  Dig^^^ai 
trustees  or  trustee  shall  think  fit    Provided  always,    "cttmbbawobs. 
and  I  declare,  that  such  advancement,  if  made  during  the  14.  Advance- 
lifetime  of  my  said  wife,  shall  not  affect  her  right  to  the  right  of  wife  or^* 
said  annuity  of  £ ,  and  if  made  after  the  death  of  ^^^^ff'*  ^ 

.  .  .  .  annuity. 

my  said  wife  and  during  the  period  of  accumulation,  shall 
not  affect  the  right  of  my  said  children  to  the  annuity  of 

£ hereinbefore  provided  for  them  in  that  event,  nor 

the    shares  in  which  such    annuity  shall  be    divisible 

between  them  or  applicable  for  their  benefit :  And  I  \^'  Maintenance 

clause. 

FUBTHEE  declare,  that  after  the  death  of  my  said  wife 
and  the  expiration  of  the  period  of  accumulation,  the  said 
trustees  or  trustee  may  apply  the  whole  or  such  part  as 
they  or  he  shall  think  fit  of  the  income  of  the  share  to 
which  any  of  my  said  children  shall  for  the  time  being  be 
entitled  in  expectancy  under  the  trusts  hereinbefore  de- 
clared for  or  towards  his  or  her  maintenance  or  education, 
either  directly  or  by  paying  the  same  to  the  guardian  or 
guardians  of  such  child,  or  any  other  person  or  persons  (/) 
for  the  purpose  aforesaid,  without  seeing  to  the  application 
thereof.    And  I  direct  that  the  provision  for  main-  1^-  Maintenance 

*  .  clauue  to  apply 

tenance  and  education  lastly  herembefore  contamed  shall  to  annuity. 
apply  also  to  the  presumptive  share  of  any  of  the  said 
children  who  shall  not  have  attained  a  vested  interest  in 

the  annuity  of  £ hereinbefore  provided  for  them  in 

the  event  of  the  death  of  my  said  wife  before  the  expira- 
tion of  the  period   of  accumulation  :  And  I  further  17.  Accumula- 
declare  that  the  said  trustees  or  trustee  shall  accumulate 
such  part  of  such  income  as  aforesaid  as  shall  not  be 
applied  for  maintenance  or  education  under  the  respective 


(/)  These  words  are  added,  as  the  appointment  of  guardians  by 
the  will  would  wt  be  valid  as  to  the  illeg;itiinate  oliildren, 
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18.  Power  to 
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provisions  lastly  hereinbefore  contained  by  investing  the 
same^  and  the  resulting  income  thereof^  in  any  such  invest* 
ments  as  aforesaid^  and  that  such  accumulations,  if  arising 
from  the  income  of  any  of  the  shares  of  my  residuary 
estate,  shall  be  added  to  the  capital  of  the  share  from 
lYhich  the  same  shall  have  arisen ;  and  if  arising  from  the 

said  annuity  of  £ ,  shall  be  added  to  the  capital  of 

the  expectant  share  in  my  residuary  estate  of  the  child  to 
whom  such  income  shall  presumptively  belong,  and  shall 
devolve  and  be  disposed  of  accordingly.  [Prornao  re- 
stilting  dccumulation  to  twenty-one  years  from  tea- 
tator'a  deaths  as  in  last  Precedent,  p.  330.  Power  to 
trustees  to  postpone  sale  and  conversion,  supra,  p,  4f9, 
Power  of  leasing,  p.  51.]  And  I  further  empower  the 
said  trustees  or  trustee,  from  time  to  time,  at  their, 
his,  or  her  discretion,  to  pay  off  or  renew,  wholly  or 
partially,  and  either  upon  the  same  or  altered  terms,  any 
loan  secured  at  my  decease  upon  mortgage  or  charge  of 
any  part  of  my  real  or  leasehold  estates  or  property,  and 
to  effect  the  transfer  of  any  such  mortgage  or  charge,  or 
any  part  thereof,  and  to  agree  to  any  alteration  in  the 
terms  of  the  loan  or  the  provisions  of  the  mortgage  or 
charge,  and  generally  to  make  such  arrangements  in 
relation  to  such  mortgages  or  charges  as  the  said  trustees 
or  trustee  may  think  expedient.  And  I  declare  that 
the  whole  of  the  rents,  profits,  and  income  produced  from 
every  or  any  part  of  my  real  or  personal  estate  previously 
to  the  conversion  or  collection  thereof  pursuant  to  the 
trusts  hereinbefore  declared  (of  whatsoever  description 
the  same  may  be,  and  including  leasehold  property),  shall 
be  applied  in  the  same  manner  in  all  respects  as  if  the 
same  were  income  proceeding  from  such  investments  as 
are  hereinbefore  directed  or  authorised,  and  so  that  the 
net  surplus  of  such  rents  and  profits  and  income,  after 
payment  of  interest  on  mortgages  and  other  outgoings, 
and  the  said  annuity  of  £ ,  shall  be  subject  to  the 
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trust  for  accumulation  hereinbefore  contained  during  the 
period  aforesaid.  [Power  to  trustees  to  deteiiniTie  ques- 
tion8,supi*a,p.54i,  Ti^nstee  clause,  p^^o.  Declaration  as  to 
devdvMon  of  trvMees'  powers,  p,  56.  Devise  of  tTmst  and 
mortgage  estates,  p.  58.  AppointTnent  of  executors,  p. 
61.]  And  I  hereby  appoint  my  said  wife^  during  her 
life,  and  after  her  decease  the  person  or  persons  whom 
she  may  nominate  for  that  purpose  by  her  will  or  any 
codicil  thereto  (/),  and  in  default  of  any  such  nomination 
the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
to  be  the  guardian  or  guardians  of  my  infant  children  or 
child.    In  witness,  &c. 
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20.  Appoint- 
ment of  tee- 
tator*8  wife,  and 
after  her  death 
her  testamentary 
nominees,  if  any, 
or  if  none,  the 
trustees  to  be 
guardians. 
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WILL  of  lands  in  Australia,  ami  other  beal  and 
PEBSONAL  estate.  Declabation  as  to  the  testator^s 
DOMiciL.  Bequest  to  the  testator's  wife  of  a  life 
i/rUerest  in  a  leasehold  house  a/ad  fubnitube,  &c., 
WITHOUT  the  intervention  of  tbustees.  Tbusts  of 
rmdmiry  estate  for  payment  of  such  an  annuity 
to  the  testator^s  wife  as  with  Iter  income  under  lier 
marriage  settlement  wiU  make  up  a  fixed 
anmud  sum.  Tbust  for  division  into  shabes,  . 
according  to  the  number  of  the  testator's  childben 
living  at  his  death.  Declaration  of  tbusts  of 
shabes  appropriaied  to  sons  and  daughtebs  to 
raise  cmnual  sum  fo/r  bcaintenance  of  each  son 

(/)  That  the  statutory  power  of  appointing  guardians  may  be 
80  delegated,  see  supra,  p.  62,  note.  Although  tlie  appointment  is 
not  yalid  as  to  the  illegitimate  children,  effect  would  probably  be 
giyen  to  it  by  the  Court,    See  Chatteris  v.  Young,  1  J,  &  W.  106. 
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during  minority  wad  each  daughter  during 
minanty  and  apinaterkood,  and  to  raise  a  speci- 
fied SUM  for  each  son  on  attaining  twenty-one 
and  each  daughter  on  oMaming  twerUy-one  or 
marriage.  Power  of  advancement  as  to  sona. 
Direction  to  accumulate  surplus  in,co7ne  of  shares 
of  sons  and  daughters  wntil  they  attain  twenty - 
FOUR  or  until  twenty-one  years  after  the  testator* s 
death,  and  thai  the  accumulated  fund  shall  he 
ADDED  to  the  oHginal  share.  Ulterior  trusts /or 
son  or  daughter  for  life  and  afterwa/rds  for  pay- 
ment of  a  THIRD  paH  of  tlie  income,  nx)t  exceeding  a 
specified  amount,  to  his  or  her  surviving  wife  or 
husband  and  subject  thereto  for  his  cw  her  chil- 
dren at  twenty-one,  &c.  Proviso  that  a  share  sliaU 
be  appropriated  to  any  son  or  daughter  of  the 
testator  dying  in  his  lifetime  leaving  issue. 
Cross  trusts  as  to  shares  not  vesting  under  the 
primary  trusts.  Ultimate  trust  to  take  effect  on 
failure  of  vesting  wnder  the  prior  trusts.  Power  to 
RAISE  MONEYS  for  the  purposes  of  the  will  by  sale 
or  MORTGAGE.  POWERS  to  DIVIDE  (/ie  rcsiduary 
estate  i/nto  shares  without  conversion,  a/nd  to  allot 
pt'operty  specifically,  as  the  equivalent  of  a,  share 
in  the  residuary  estate,  with  ancillary  provisions, 
and  with  power  of  further  subdivision  and  allot- 
ment among  tlie  class  ultimately  entitled.  Direc- 
tions for  DIVISION  of  tlie  duties  of  trust  between  the 
trustees  in  England  amd  Australia.  Usual 
clauses  adapted  to  the  division  of  duties  of  the 
trustees,  and  the  trusts  of  the  Australiam  pivperty. 


1  Revocation  of       ^»  -^-  ^'  ^^  ^^''  ^^^^^7  revoke  all  wills,  codicils,  and 
prior  wiiiB  and      otber  testamentary  dispositions  heretofore  made  by  me, 

declaration  as  _  -limi'i'  i^ 

to  domicU.  and  declare  this  to  be  my  last  will,  which  is  to  take  effect 

(so  far  as  the  case  admits)  according  to  the  law  of  Eng- 
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land,  where  I  am  and  intend  to  remain  domiciled  (a).    I   vrioidut  xiz. 
BEQUEATH  to  my  wife  C.  B.  the  use  and  enjoyment  and    will  of  laid 

JX  AUST&AUA 
. .  AHDOTH«E 

(a)  In  general,  the  operation  of  a  will  on  real  (or  immoyable)  sm^a^mLKK 
property  depends  on  the  law  of  the  country  in  whioh  the  property      of  sons  akd 
is  Bitaate  {leat  loci  rei  sUce) ;  and  the  operation  of  a  will  on  personal  pauqhtkb8,with 
(or  movable)  property  depends  on  the  law  of  the  testator's  domicil 
at  his  death  {lex  domicilii).    By  suoh  local  law  the  extent  of  the 
testamentary  power  is  regnlated,  and  questions  as  to  the  sufficiency  ^*  ^|!f^  °^ 
of  the  will  in  point  of  execution,  or  as  to  the  construction  or  effect  ^^^  stables  and 
of  its  contents,  are  determined.    Bee  Jarm.  Wills,  c.  1,  ''By  what  fixtures  and  fur- 
local  law  wills  are  regulated ; "  and  on  the  subject  of  domicil,  see  ^}y^f  ^9  *o 
the  very  learned  and  able  note  in  Hayes  &  Jarm.  Gone.  Wills,  without  tmstees 
8th  ed.,  pp.  543  et  seq.,  in  which  a  great  mass  of  authorities  are  and  afterwards 
collected  and  arranged;  and  The  Indian  Succession  Act,  No.  X.  of  ^  ^^  ^^^ 
1865,  Part  11.    It  has  been  maintained  by  some  of  the  foreign 
jurists  that  a  win  of  land  depends,  as  regards  the  formaUties  J;;^^^^^^^ 
required  for  execution,  on  the  law  of  the  place  where  it  is  made,  regulated, 
according  to  the  maxim  locus  regit  actum,  and  not  on  the  lex  Htua, 
although  as  to  its  operation  it  is  regulated  by  the  latter  law ;  but 
this  doctrine  is  opposed  to  the  view  universally  held  by  English 
writers,  and  in  which  most  continental  writers  concur,  (see  Story, 
Conflict  of  Laws,  7th  ed.,  §§  363—373,  435—446) ;  and  it  would 
not  be  safe  to  act  upon  it.    Although  leaseholds  for  years  are 
regarded  according  to  the  law  of  England  as  personal  estate,  they 
would  be  classed  as  immovables  in  a  system  founded  on  the  civil 
law,  and  the  devolution  upon  death  of  leaseholds  in  England  is 
governed  by  the  law  of  England  and  not  by  that  of  the  domicil ;  see 
1  Jarm.  Wills,  3rd  ed.,  p.  4,  note  (k),  Freke  v.  Lord  Carhery,  L.  E. 
16  Eq.  461.  By  24  &  25  Vict.  c.  121,  power  is  given  to  the  sovereign 
by  convention  with  any  foreign  state  to  provide  that  as  to  a  subject 
of  either  state  going  to  reside  in  the  dominions  of  the  other,  domicil 
shall  not  be  considered  to  have  been  acquired  otherwise  than  by 
residence  for  one  year  immediately  preceding  his  death,  and  a 
declaration  in  writing  of  the  intention  to  become  domiciled  in  the 
foreign  country,  and  that  in  the  absence  of  such  residence  and 
declaration,  the  deceased  shall  for  purposes  of  testate  and  intestate 
Buooeesion  to  movables,  be  deemed  to  retain  his  prior  domicil.    It 
will  be  seen  that  in  cases  to  which  this  Act  may  apply,  the  will  of 
a  British  subject  will  as  to  its  dispositive  power  and  its  construction 
be  subject  to  British  law,  unless  ^e  testator  has  by  formal  adoption 
as  well  as  residence  assumed  a  foreign  domicil.  The  Act,  however, 
is  at  present  inoperative,  as  no  convention  has  (it  is  believed)  been 
entered  into  under  it. 

Such  a  declaration  as  that  in  the  text  of  the  testator's  domicil,  Meet  of  deda- 
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ration  of  inten- 
tion as  to 
domicil. 

Becent  statnte 
as  to  wills  of 
Britisli  subjects 
domiciled 
abroad. 


beneficial  interest  of  and  in  my  leasehold  messuages  and 
premises  situate  &c.^  and  my  leasehold  coach-house  and 

and  his  intention  to  retain  it,  is,  no  donbt,  entitled  to  weight, 
domicil  being  established  by  intent  and  fieu^t  {animo  et  /ado),  but 
will  not  prevail  against  facts  showing  a  foreign  domicil  (see  JU  Steer^ 
3  Hurl.  &N.  594). 

The  requirement  that  a  will  of  personal  property  must  be  executed 
according  to  the  law  of  the  testator's  domicil,  was  carried  to  its 
logical  results  by  the  courts  of  this  country  with  such  rigour  as  to 
expose  a  duly  executed  will  of  personal  property  in  England  to 
invalidation  ex  post  f ado  by  the  testator  acquiring  a  foreign  domicil. 
The  liability  to  this  contingency  appeared  from  the  principles  laid 
down  in  Lord  Wensleydal^a  judgment  in  Bremer  y.  Freeman,  10 
Moo.  Friy.  C.  0.  306,  357  et  seq.,  though  in  that  case  there  was 
no  change  of  domicil  between  the  execution  of  the  will  and  the 
death.  To  meet  the  hardships  incidental  to  this  state  of  the  law, 
the  legislature  has  interposed.  By  24  &  25  Vict.  o.  114  ("  An  Act 
to  amend  the  Law  with  respect  to  Wills  of  personal  estate  made  by 
British  Subjects,"  commonly  known  as  Lord  Kingadovm^s  Act),  a 
will  of  personal  estate  made  by  a  British  subject  out  of  the  United 
Kingdom  (whatever  be  the  testator's  domicil),  is  to  be  held  well 
executed  for  the  purpose  of  being  admitted  in  England  and  Lreland 
to  probate,  and  in  Scotland  to  confirmation,  if  made  according  to 
the  forms  required  either  by  the  law  of  the  place  where  the  will 
was  made,  or  by  the  law  of  the  place  of  the  testator's  domicil  when 
the  will  was  made,  or  by  the  law  of  the  testator's  domicil  of  origin 
(s.  1);  a  will  made  by  a  British  subject  in  the  United  Kingdom 
(whatever  be  the  testator's  domicil)  is,  as  regards  personal  estate, 
to  be  held  well  executed,  and  is  to  be  admitted  in  England  or 
L:>eland  to  probate,  and  in  Scotland  to  confirmation,  if  executed 
according  to  the  forms  required  in  that  part  of  the  United  Kingdom 
where  the  will  is  made  (s.  2) ;  and  no  will  is  to  be  revoked  or 
invalidated  or  receive  an  altered  construction  by  reason  of  a 
subsequent  change  of  domicil  by  the  testator  (s.  3).  The  Act  also 
provides  (s.  4)  that  it  shall  not  have  the  effect  of  invalidating  any 
will  as  regards  personal  estate,  which  but  for  the  Act  would  have 
been  valid,  except  as  such  will  may  be  revoked  or  altered  by  a 
subsequent  testamentary  disposition  made  valid  by  the  Act.  By 
the  provision  saving  wills  which  would  have  been  valid  in- 
dependently of  the  Act,  a  will  executed  according  to  the  law  of  the 
testator's  domicil  at  his  death  is  good  as  to  personal  estate,  though 
not  answering  any  of  the  three  alternative  conditions  prescribed  by 
the  first  section ;  so  that  the  will  of  a  British  subject  (wherever 
domiciled)  will   now  be   admitted  to   probate   or   confirmation 
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stables  situate  near  to  my  said  residence  in Mews,    ^moediht  xix. 

and  of  and  in  the  fixtures  in  the  same  leasehold  premises    will  or  lavd 

XS  AUSTRALIA 

AKDOTHKR 

throughout  the  United  Kincrdom  (and  thus  acquire  the  character       propibtt, 

8KTTLIK0  SHARB8 

of  an  authenticated  testamentary  instrument),  if  executed  accord-  qj  gQjrs  aitd 
ing  to  the  law  of  the  place  where  the  will  is  made,  or  of  the  i>AuoHTBRs,wiTa 
testator's  domicil  whether  of  origin,  or  at  the  date  of  the  will,  or 
at  his  death.  By  the  French  law  a  will  made  by  a  British  subject 
in  France  according  to  the  forms  required  by  English  law  is  valid 
and  would  be  carried  into  execution  by  the  French  Courts,  and 
will  therefore  be  admitted  to  probate  in  England  under  the  first 
section  of  the  above  Act  as  a  will  made  according  to  the  forms 
required  by  the  law  of  the  place  where  it  was  made,  without 
regard  to  what  the  testator's  domicil  may  have  been  {Be  Lacroix, 
2  P.  D.  94).  The  Act  applies  to  naturalized  British  subjects  as 
well  as  British  subjects  by  birth  (Re  Gaily,  1  P.  D.  438;  Be 
Lacroix,  ubi  sup.).  In  Be  Beid,  L.  E.  1  P.  &  D.  74,  an  ante- 
nuptial settlement  made  by  a  domiciled  Scotchman  which  by  the 
Scotch  law  was  not  revoked  by  his  aubsequent  maniage,  was  held, 
by  virtue  of  the  3rd  section  of  the  Act,  to  remain  unrevoked, 
although  the  testator  afterwards  acquired  an  English  domicil.  As 
the  probate  of  a  will  merely  establishes  its  character  as  a  testa- 
mentary instrument,  but  does  not  imply  the  legality  of  its  dis- 
positions (see  Campbell  v.  Beaufoy,  Johna  320),  it  seems  that  the 
statute  leaves  the  extent  of  the  power  of  testamentary  disposition 
over  personal  property  in  England  to  be  determined  by  the  law  of 
the  testator's  domicil  at  his  death,  except  in  cases  within  the  3rd 
section,  preventing  a  will  from  being  invalidated  by  a  subsequent 
change  of  domicil,  which,  it  may  be  thought,  means  not  merely 
that  the  will  is  to  remain  a  valid  instrument,  but  that,  as  to 
property  within  the  United  Kingdom,  its  operation  is  not  to  be 
curtailed.  Beference  may  here  be  made  to  the  2nd  section  of  the 
Naturalization  Act,  1870,  33  Yict.  c.  14,  enabling  aliens  to  acquire, 
hold,  and  dispose  of  real  and  personal  property  in  the  same  manner 
in  all  respects  as  natural  bom  British  subjects. 

The  rule  requiring  a  will  of  personalty  to  be  executed  according  As  to  wills 
to  the  law  of  the  domicil  was  not  applicable  to  a  will  made  under  ^mder  powers. 
a  power  (see  1  Jarm.  Wills,  3rd  ed.,  p.  5,  and  the  references  in 
note  (r) ;  Be  Hdllyhurtm,  L.  B.  1  P.  &  D.  90) ;  but  a  will  executed 
according  to  the  law  of  the  domicil  was  held  to  be  a  valid  execu« 
tion  of  a  power  (D^Huart  v.  Harkness,  34  Beav.  324). 

Legacy  duty  is  not  payable  where  the  deceased  had  a  foreign 
domidl  (8(90  1  Jarm.  Wills,  p.  2,  note  (/) ;  and  as  to  the  liability 
to  probate  duty,  see  the  latter  part  of  the  same  note. 

As  the  operation  of  a  will  on  real  property  depends  on  the  law  of  As  to  wills 
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of  real  estate 
abroad. 


As  to  Scot- 
land. 


As  to  colonial 
law  of  wills. 


respectively,  during  such  part  of  my  respective  term, 
and  estates  in  the  said  leasehold  premises  respectively  afi 

the  country  in  which  the  property  is  situate  (see  supra),  the  tes« 
tator  must,  for  the  purpose  of  disposing  of  land  in  a  foreign 
country,  ohtain  advice  as  to  the  law  of  that  oountiy ;  and  it  may 
he  convenient,  and  if  the  property  is  situate  in  a  coimtry  where  a 
different  system  of  law  prevails,  it  will  probably  be  necessary,  to 
make  a  separate  will  as  to  such  property;  and  in  the  converse 
case  of  a  testator  domiciled  abroad,  but  possessed  of  real  estate  in 
England,  it  will  generally  be  advisable,  if  not  neoessary,  to  make 
two  wills  (see  1  Jarm.  Wills,  p.  7).  That  probate  will  not  be 
granted  in  England  of  a  will  disposing  only  of  foreign  property, 
see  Be  Coode^  L.  B.  1  F.  &  D.  449 ;  and  as  to  the  practice  of  the 
Court  where  there  is  a  separate  will  of  such  property,  see  Be  Attorn 
1  P.  D.  150.  If  only  one  will  is  made,  it  may  be  advisable  to  exe- 
cute it  in  duplicate,  in  which  case  the  fEiot  should  be  noticed  in  the 
testimonium. 

With  regard  to  Scotland  a  material  alteration  in  the  law  has 
been  recently  eflPected  by  the  Act  31  &  32  Vict.  c.  101,  "  The  Titles 
to  Land  Consolidation  (Scotland)  Act,  1868.''  Previously  to  that 
Act  land  situate  in  Scotland  could  not  be  devised  by  an  English 
will  (see  1  Jarm.  Wills,  p.  7,  note  (/)) ;  but  by  s.  20  of  tiie'Act, 
any  writing  which  if  duly  executed  in  the  manner  required  or  per- 
mitted in  the  case  of  any  testamentary  wiiting  by  the  law  of 
Scotland  would  be  sufficient  to  pass  movables,  is  made  effectual  to 
pass  lands  in  Scotland  which  it  purports  to  dispose  of;  see  also 
68.  19  &  21  of  the  same  Act,  and  37  &  38  Vict.  c.  94,  "The  Con- 
veyancing (Scotland)  Act,  1874,"  ss.  46,  51.  The  effect  of  the 
above  enactment,  taken  in  oonjtmction  with  the  Act  24  &  25  Vict. 
0.  114,  8.  2  (supra),  is  that  Scotch  land  may  be  disposed  of  by  a 
will  made  in  England  in  the  English  form,  whether  the  testator's 
domicil  be  English  or  Scotch.  If,  therefore,  the  testator  is  pos- 
sessed of  real  estate  in  Scotland,  it  would  now,  unless  expressly 
excepted,  pass  under  a  general  devise  of  all  his  real  estate  where- 
soever situate.  Of  course  a  will  disposing  of  Scotch  property  should 
be  prepared  under  competent  advice,  and  if  the  testator  has  real 
estate  both  in  England  and  Scotland,  he  should  make  two  wills. 
It  may  here  also  be  mentioned  that  by  the  117th  section  of  the 
above-mentioned  Act  31  &  32  Vict.  o.  101,  Scotch  heritable  bonds* 
which  were  previously  real  estate,  are  now  personal  estate,  except 
in  the  oases  specially  mentioned  in  the  Act. 

With  respect  to  the  British  Colonies,  the  rule  is,  that  as  to 
colonies  proper,  i,  e.,  those  acquired  by  settlement,  the  laws  of 
England  then  in  being,  so  far  as  suitable  to  the  situation  and  dr- 
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shall  elapse  during  her  lifetime,  and  also  the  use  and  p»w»mmxix. 
enjoyment  during  her  life  of  my  furniture  and  household     will  of  land 
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ctunstances  of  Ithe  oolony,  beoome  the  law  of  the  colony :  but  in       pbopkbtt, 
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conquered  or  ceded  countries,  the  existing  law  remains  in  force      q,  g^irs  and 
until  altered  by  competent  authority ;  and  as  to  colonies  of  both  daughters, with 
classes,  they  are  not  affected  by  Acts  of  Parliament  subsequent  to       trusts  for 

their  acquisition,  unless  expressly  named  (see  1  Steph.  Gomm.  1 

Introd.  s.  4,  7th  ed.,  pp.  101  et  seq.)  In  New  8otdh  Wales  the 
Wills  Act  of  1  Vict,  c  26,  was  adopted  by  the  Colonial  Act  of  3 
Vict.  No.  5 ;  and  the  substance  of  the  Wills  Amendment  Act  of 
1652  (15  &  16  Yict.  c.  24)  was  enacted  there  by  the  Colonial  Act  of 
17  Yict  No.  5.  In  Vidcria,  the  proyisions  of  the  English  WiUs 
Acts  are  embodied  in  the  Act  27  Yict  No.  222  of  the  Consolidated 
Statutes  of  1866.  In  Queeruland  the  same  provisions  are  contained 
in  the  <<  Succession  Act,"  31  Yict.  No.  24  of  the  Consolidated 
Statutes  of  1874.  In  SoiUh  Australia  the  AViUs  Act  was  adopted 
by  the  Colonial  Act  of  5  Yict.  No.  16,  and  the  Amendment  Act  of 
1852  by  the  Act  25  &  26  Yict  No.  Id.  In  Western  Australia  the  Wills 
Act  was  adopted  by  the  ordinance  of  2  Yict.  No.  1,  and  the  Amend- 
ment Act  by  the  ordinance  of  18  Yict  No.  13.  In  Tasmania  the 
proyisions  of  the  Wills  Act  were  introduced  by  the  Act  4  Yict. 
No.  9,  and  those  of  the  Amendment  Act  by  16  Yict.  No.  4.  The 
Colony  of  New  Zealand  was  erected  by  charter  of  1840,  under  the 
Act  of  3  &  4  Yict  c.  62 ;  and  by  the  Colonial  Act,  21  &  22  Yict. 
No.  2  (passed  to  remoye  doubts),  the  laws  of  England  as  existing 
on  14th  January,  1840,  were  declared  to  be  in  force  in  the  colony 
80  far  as  applicable.  The  Wills  Amendment  Act  of  1852  was 
adopted  in  the  colony  by  the  Act  18  Yict.  No.  1.  The  Wills  Act 
was  (in  substance)  introduced  into  Jamaica  by  the  Colonial  Act  of 
3  Yict.  c.  51,  and  the  substance  of  the  Amendment  Act  of  1852  by 
the  Act  of  25  Yict.  c.  26.  In  Barbados  (of  the  laws  of  which  an  autho- 
zised  collection  has  been  published  up  to  1874),  the  English  Wills 
Act  was  partially  adopted  in  1869  by  the  Act  No.  464 ;  but  the 
execution  of  wills  appears  to  be  still  regulated  by  the  Colonial 
Statute  of  Frauds  (No.  42,  16  Feb.  1762),  which  was  expressly 
pieserved  by  the  Act  of  1869,  and  which  required  devises  of  lands 
to  be  in  writing  signed  by  the  testator,  and  attested  in  his  presence 
by  two  witnesses.  In  Bermuda  the  proyisions  of  the  English  Wills 
Act  as  to  the  formalities  of  execution,  and  in  most  other  respects, 
were  adopted  by  the  Act  No.  4  of  1840.  In  St,  Vincent  the  proyi- 
aions  of  the  WiUs  Act  were  enacted  in  1851 ;  see  the  Act  No.  83  of 
the  Codified  Acts  published  in  1864.  In  the  Bahamas  (the  statutes 
of  which  were  consolidated  in  1877)  the  Wills  Act  was  adopted  by 
the  Act  4  Yict.  c.  23,  and  the  Amendment  Act  of  1852  by  the  Act 
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WILL  OF  LAND 

IN  AUSTRALIA 

AND  OTHER 

PROPBRTT, 

SETTLING  SHARES 

OF  SONS  AND 

DAUOHTEBSyWITH 

TRUSTS  FOR 

ACCUMULATION. 


goods  and  articles  of  domestic  use  or  ornament  and 
carriages  horses  and  harness  and  stable  furniture,  she 

17  Yict.  c.  21.  As  to  Orenada,  see  chap.  145  of  the  Consolidated 
Statute  Law  of  1875,  oontaining  the  proyisions  of  the  Wills  Act, 
but  with  the  omission  (obviously  unintentional)  of  the  require- 
ment as  to  attestation.  In  India  the  execution  and  attestation  of 
wills  is  now  regulated  by  the  Indian  Succession  Act  of  1865,  Parts 
Ym.  &  X.,  the  proyisions  of  which  correspond  in  substance  with 
those  of  the  English  Acts,  except  as  regards  the  position  of  the 
signature,  which  is  not  required  to  be  at  the  foot  or  end  of  the 
win,  and  except  that  the  witnesses  need  not  both  be  present  at  the 
same  time,  and  that  haying  regard  to  the  requirement  that  the 
witnesses  should  *'sign,"  and  not  merely  ''attest  and  subscribe  " 
the  will,  it  seems  doubtful  whether  a  marksman  can  be  a  witness 
(see  Mr.  Whitley  Stokes'  edition  of  the  Act,  p.  32).  In  Oniario 
(or  Upper  Canada),  the  execution  of  wills  is  now  regulated  by 
Chapter  106  of  the  revised  statutes  of  1877,  containing  the  proyi- 
sions of  the  English  Wills  Acts ;  and  in  Quebec  (or  Lower  Canada) 
by  the  Code  Ciyile  of  1866,  articles  842  et  seqq.,  see  articles  851-4, 
which  proyide  in  substance  that  a  will  affecting  either  moy- 
ables  or  immoyables,  maybe  executed  according  to  the  laws  of 
England.  In  Nova  Scotia  the  pVoyisions  of  the  English  Wills 
Act  as  regards  the  execution  of  a  will  and  in  other  respects,  are 
contained  in  chapter  112  of  the  Beyised  Statutes  of  1864.  In  the 
proyince  of  British  Columbia  (including  Yancouyer  Island,  with 
which  it  was  imited'in  1866),  it  is  proyided  by  the  "  English  Law 
Ordinance,  1867 "  (chapter  103  of  the  Consolidated  Statutes  of 
1877),  that  the  laws  of  England  as  existing  on  the  19th  Noyember. 
1858,  should  be  in  force  in  the  colony  so  far  as  applicable,  and 
subject  to  the  modifications  made  bypreyious  legislation  in  the 
respectiye  portions  of  the  colony.  In  Prince  EdwarcCe  Island  the 
Wills  Act  was  introduced  by  the  Colonial  Act,  6  Yict.  c.  26,  and 
the  Amendment  Act  by  23  Yict.  c.  3.  In  Newfoundland  it  is  pro- 
yided  in  effect  by  the  Consolidated  Statutes  of  1872,  c.  30,  s.  1, 
that  a  will,  if  not  holograph,  must  be  signed  in  the  presence  of  two 
witnesses,  and  attested  by  them  in  the  testator's  presence.  In 
JBriiish  Qttiana,  by  the  Ordinance  No.  20  of  1839,  a  will  executed  in 
the  colony  according  to  the  English  formalities,  is  made  yalid ;  but 
it  does  not  appear  that  a  will  so  executed  out  of  the  colony  would 
be  good.  It  may  probably  be  assumed  that  in  almost  all  the 
British  colonies  in  which  the  English  legal  system  preyails,  a  will 
executed  and  attested  in  the  mode  prescribed  by  the  "RngHiih 
Wills  Act,  would  be  sufficient  to  pass  land  in  the  colony;  but 
there  may  be  exceptions.    Thus  from  the  authorised  edition  of  the 
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my  said  wife  paying  during  that  time  the  respective    pbbobdxvt  xix. 
ground  or  other  rents,  rates,  taxes,  expenses  of  insurance,     will  of  laud 


___« . W  AUSTRALIA 

AMD  OTHB& 

laws  of  Nevia,  published  in  1861,  it  does  not  appear  that  anything  propbrtt, 

equivalent  to  the  Wills'  Act  has  been  introduced  there ;  so  that  it  '^'^^^a'^i^ 

would  seem  that  wills  of  land  in  that  island  must  still  be  executed  DAuoHTEBSyWiTH 

according  to  the  English  Statute  of  Frauds ;  and  see  as  to  ;S^.  KiU'8,  trusts  for 

Dewar  v.  Maitland,  L.  B.  2  Eq.  834.    As  to  sncb  of  the  British  ^°°^''^'^™^- 


colonies  as  having  been  originally  ceded  or  conquered  retain  a 
foreign  system  of  law,  it  cannot  be  assumed  that  the  English  testa- 
mentary law,  or  anything  resembling  it,  is  in  force ;  see  as  to  the 
MaurUitu,  In  the  goods  of  Smithy  14  Jur.  1100,  Lagesae  y.  Lagesse, 
L.  R  4  P.  C.  Ap.  553 ;  and  as  to  the  testamentary  law  of  the  Cape  of 
Good  Hope,  see  Hayes  &  Jarm.  Cone.  Wills,  8th  ed.,  App.  569.    It 
is  there  stated  (p.  572)  that,  '*  By  the  Eoman  Dutch  law  a  will  exe- 
cuted according  to  the  forms  of  the  place  where  it  ia  made,  will 
pass  immovable  property,  though  not  executod  according  to  the 
forms  of  the  place  where  the  immoyable  property  is  situated." 
As,  however,  this  doctrine  of  the  Dutch  jurists  is  in  conflict  with 
generally  received  opinions  on  international  law,  a  doubt  is  inti- 
mated whether  it  would  be  acted  on.   If  the  doctrine  can  be  relied 
on,  it  must  be  inferred  that  a  will  made  in  England  according  to 
the  English  Jaw  would  (to  the  extent  of  the  testator's  dispositiye 
power)  pasa  lands  of  the  testator  in  the  Cape  of  G-ood  Hope  or  any 
other  colony  in  which  the  Boman  Dutch  law  prevails.    The  ap- 
pendix referred  to  also  notices  the  Cape  Ordinance,  No.  15,  1845, 
prescribing  attestation  by  two  witnesses,  each  of  whom,  as  well  as 
the  testator,  must  sign  each  leaf  of  the  testamentary  writing.    As 
to  notarial  wills  in  the  Cape  Colony,  see  the  Colonial  Act  of  1878, 
No.  3. 

The  provisions  of  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145),  Adoption  of 
or  portions  of  them,  have  been  introduced  into  several  of  the  ^rth'Act 
colonies.  See  as  to  New  South  Wales  the  Colonial  Act,  26  Yict.  colonies. 
No.  12;  as  to  Victoria,  28  Vict  No.  234  of  the  Consolidated 
Statutes  of  1866 ;  as  to  South  Australia,  25  &  26  Vict.  No.  7 ;  as 
to  Tasmania,  29  Vict.  No.  14 ;  and  as  to  Ontario,  c.  107  of  the 
Bevised  Statutes  of  1877 ;  and  much  of  this  Act  was  in  substance 
anticipated  by  the  New  Zealand  Conveyancing  Ordinance  of  5  Vict, 
seas.  2,  No.  10,  Part  5,  "Incidents  of  Deeds." 

Where  the  testator  makes  a  separate  will  as  to  his  real  estate 
situate  abroad,  his  intention  in  that  behalf  should  be  stated,  in 
which  case  the  English  will  may  commence  as  follows : — 

"  I,  A.  B.,  of,  &c.,  hereby  revoke  all  wills,  codicils,  and  Poim  of  com- 

testamentary  instruments  heretofore  made  by  me  aflTecting  J^^here'a*' 

VOL,  IV,  A  A 


in 
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8.  General 
devise  and  be- 
quest of  real 
and  personal 
estate  in  trust 
for  sale  and 
conyersion. 


sepArate  will  is 
made  as  to  real 
estate  abroad. 


and  other  outgoings  in  respect  of  the  same  premises  re- 
spectively. And  I  DECLABE,  that  after  her  decease  the 
same  leasehold  premises  furniture  and  effects  shall  fall 
into  my  residuary  estate  and  pass  under  the  general 
bequest  thereof  hereinafter  contained  to  my  trustees  (&). 
[Bequest  of  consumables,  eta,  and  pecuniary  legacy  to 
testator's  wife  and  general  legacies'].  I  devise  and 
BEQUEATH  all  my  real  p state  of  every  description  in  Elng- 
land,  the  Australian  colonies,  and  elsewhere,  and  all  my 
residuary  personal  estate  of  every  description,  including 
as  well  real  as  personal  estate,  over  which  I  have  or 
shall  have  any  general  power  of  appointment,  unto  and  to 
the  use  of  C.  D.  of  &a,  E.  F.  of  &a,  G.  H.  of  &c.,  I.  K.  of 
&c.,  and  L.  M.  of  &c.,  their  heirs,  executors,  and  adminis- 
trators respectively.  Upon  trust  that  the  trustees  or 
trustee  for  the  time  being  of  this  my  will  shall  as  and 
when  they  or  he  shall  think  fit  (except  as  to  my  said 
leasehold  messuage,  coach-house,  stables  and  premises, 
and  the  furniture  and  effects  aforesaid,  as  to  which  respec- 
tively the  present  trust  shall  not  apply  until  after  the 
death  of  my  said  wife)  sell,  collect,  or  otherwise  convert 
into  ready  money,  &c.  [trust  for  conversion,  supra,  p.  29. 
Power  to  allow  time  for  payment  of  purchase  monies, 
supra,  2>.  84  (c).     Ti'ust  far  payment  of  debts,  <£u  UTid 


the  property  hereby  disposed  of,  and  declare  this  to  be  my 
last  will  so  far  as  relates  to  such  property,  but  that  the 
same  is  not  intended  in  any  way  to  affect  my  real  or 

immovable  property  situate  in ,  or  elsewhere  abroad, 

which  I  intend  to  dispose  of  by  a  separate  will  or  testa- 
mentary instrument." 

(jb)  That  leaseholds  and  chattels  personal  may  be  bequeathed  in 
this  way  for  a  limited  interest  at  law,  without  the  intervention  of 
trustees,  the  gift  over  operating  as  an  executory  bequest,  see 
Feame,  C.  E.  10th  ed.,  p.  401. 

(c)  This  provision  will  often  be  useful  in  the  case  of  real  estate 
situate  abroad,  as  the  investment  clause  would  not  usually  in  that 
case  enable  the  trustees  to  allow  part  of  the  purchase-money  to 
remain  on  mortgage ;  see  supra,  p.  84,  note. 


^^^^mm^^m^^^^^mmBm 
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mveaiment,  with  power  to  vary  vnvestmenta,  supra,  pp.  pmoidbnt 
33—35].  And  shall  with  and  out  of  the  income  of  the  will  o?  lahd 
trust  monies,  stocks,  and  funds  arising  from  or  consti-  'Ihd  omkr^ 
tutin^  my  residuary  estate  as  aforesaid,  or  in  case  such       vkopbbtt, 

/  .  .  /v»    .  11  SBTTLIHO  8HAE18 

income  snail  at  any  time  prove  insufficient,  then  by  resort      of  sons  amd 
to  the  capital  thereof,  pay  the  following  annuities,  namely,      trusts  foe  * 
to  my  said  wife  during  her  life  such  a  sum  in  each  year    ^^QopMULATioy. 
firom  the  time  of  my  decease  as  with  the  income  for  the  *•  Tnuu  of 
time  being  produced  by  the  trust  funds  and  property  com-  for  payment  of 
prised  in  the  settlement  made  on  my  marriage  with  her  to^ne«toto?B 
will   make  up  her  income  to  £ per  annum,  such  ^feaswju 

make  up  her 

annual  sum  to  be  paid  yearly,  and  the  first  payment  income  under 
thereof  to  be  made  at  the  expiration  of  one  year  from  my  m^age  nettle- 
death  [other  armuitiea] ;  And  I  direct,  that  each  of  the  ?!?*  ^  *  ^^' 

L  J  '^  ^  '^  fied  amount. 

said  last  mentioned  annuities  shall  be  paid  by  equal  half-  5  ^^^  ^^^^ 

yearly  payments,  the  first  of  such  payments  as  to  each  annuities. 
annuity  to   be  made  at  the  expiration  of  six  calendar 

months  from  my  death  ;  And  I  declare,  that  subject  to  6.  —and  for  di- 

the  trusts  hereinbefore  declared/  the  said  trust  premises  according  to  the 

arising  firom  or  constituting  my  residuary  estate  as  afore-  J^toJ^s^cw! 

said  shall  be  divided  or  considered  as   divided  into   as  dren  living  at 

his  death. 

many  equal  shares  as  I  shall  have  children  (whether  sons 
or  daughters)  who  shall  be  living  at  my  death  or  born  in 
due  time  afterwards,  and  one  such  share  shall  be  appro- 
priated (or  considered  as  appropriated)  to  each  such  child 
of  mine  respectively.  And  I  declare,  that  every  share  7.  Declaration 
so  appropriated  to  a  son  or  daughter  of  mine,  and  the  ap^pSated  to* 
income  arising  therefrom  (subject  to  the  trusts  herein-  Bons  and  daugh- 

^  tors. 

before  declared  concerning  my  residuary  estate,  and  after 
contributing  in  due  proportion  to  the  payment  of  the 
annidties  aforesaid,  or  such  of  them  as  shall  from  time  to 
time  be  payable,  and  so  that  the  appropriation  of  such 
share  shall  by  no  means  hinder  or  interfere  with  the  exer- 
cise of  the  power  of  varying  or  transposing  investments 
hereinbefore  given  to  the  trustees  and  trustee  of  this  my 

will  as  aforesaid,  but  such  power  shall  be  considered  .as 

A  A  2 
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pRsoBDSRT  zix.  ovemding  the  subsequent  trusts  declared  by  this  my  will 

concerning  my  residuary  estate)  shall  be  held  upon  the 
iH  AusTRAUA    trusts  following  (that  is  to  say),  Upon  trust  that  the 

AND  OTHBR 

PROPEBTT,  said  trustees  or  trustee  for  the  time  being  shall^  during 
^^ op'soNs^AND "^  ^^^  minority  of  such  son,  or  the  minority  and  spinsterhood 
PAUQHTBiiSjWiTH  ^f  g^jj^  dauffhtcr  (as  the  case  may  be)  raise  thereout  such 

TRUSTS  POR  o  \  ^  ./  /^  ^ 

ACCUMULATION,    auuual  sum,  not  at  any  time  exceeding  in  the  case  of  a 

8.  —to  raise       ^^^  ^ P®''  A'^i^ui^*  ^-^d  in  the  case  of  a  daughter 

annual  sum  for     £ p^^  annum,  as  such  trustees  or  trustee  shall  from 

maintenance  '■ 

during  minority,  time  to  time  think  fit,  and  pay  and  apply  the  same  for 

or  towards  the  maintenance  or  education  of  such  son  or 
daughter,  with  liberty  either  themselves  or  himself  so  to 
pay  or  apply  the  same  or  (at  the  option  of  the  said 
trustees  or  trustee  during  the  lifetime  of  my  said  wife, 
and  while  she  shall  continue  my  widow)  to  pay  the  same 
to  my  said  wife  for  the  purpose  aforesaid,  without  seeing 

9.  —to  raise  a  to  the  application  thereof;  And  shall  upon  such  son 
each  son  at^i**^  attaining  the  age  of  twenty-one  years,  or  such  daughter 
a^d  each  daugh-  attaining  that  age  or  riiarrying,  or  upon  my  death,  as 
riage.  regards  any  son  who  shall  have  attained  that  age,  or  any 

daughter  who  shall  have  attained  that  age  or  married  in 
my  lifetime,   raise  out  of  such  share  and  the  income 

thereof,  the  sum  of  £ ,  in  the  case  of  a  son,  and  the 

sum  of  £ ,  in  the  case  of  a  daughter,  and  pay  the  same 

to  such  son  of  mine  for  his  absolute  benefit,  or  to  such 
daughter  of  mine  for  her  sepai-ate  use,  or  to  the  husband 
of  such  daughter,  as  the   said  trustees  or  trustee  shall 

10.  Power  of  think  fit.  Provided  always,  and  I  declare,  that  it  shall 
SB  to°^ns.^°*       be  lawful  for  the  said  trustees  or  trustee  for  the  time 

being,  if  they  or  he  shall  in  their  or  his  unconti"olled 
discretion  think  fit  so  to  do,  to  raise  during  the  minority 

of  any  son  of  mine  any  sum  or  sums  not  exceeding  £ 

in  the  whole  in  anticipation  pro  tanto  and  on  account  of 

the  sum  of  £ directed  to  be  raised  upon  his  attaining 

his  majority  as  aforesaid,  and  to  pay  or  apply  the  sum  or 
sums  so  raised  for  the  advancement  or  benefit  of  such  sqn, 


l^iV 
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in  such  manner  as  the  said  trustees  or  trustee  shall  think  pwwmbnoj  xix. 
fit.      And  I  DECLARE,  that  after   such  son  shall  have     will  o?  land 
attained  his  majority  or  such  daughter  shall  have  attained     ^^J^^^^r^ 
her  majority  or  married  (as  the  case  may  be)  and  until  he       propbrtt, 

•>  '^  "<  J  J  SBTTLIirO  SHARKS 

or  she  shall  attain  the  age  of  twenty-four  years  or  the     o?  sons  and 

.       ..  -,,  •!/»..  J.       -r  daughters,  WITH 

expiration  ot  the  period  ot  twenty-one  years  to  be  com-      trusts  for 
puted  from  my  death  (whichever  shall  first  happen)  the    ^QQumulation. 
said  trustees  or  trustee  shall  out  of  the  income  of  the  ii«  Direction  to 

pay  annaal  sum 

share  of  such  son  or  daughter  pay  to  him  or  her,  and  in  to  son  after  his 
the  case  of  a  daughter  for  her  separate  use  without  power  daughter  after  ° 
of  anticipation,  the  sum  of  £ by  equal  half-yearly  ^e^*  ^i^^^J  or 

*  «/        i  ./         ^    marriage,  untu 

payments,  the   first  payment   to  be   made  six  calendar  he  or  she  attains 
months   after  the   time    appointed   for    the  commence-  yeirs  from  tes- 
ment  thereof.     And  I  further  declare,  that  subject  ***o^^'8  ^^ath. 
to  the  trusts  and  powers  hereinbefore  declared  and  con-  ^  accumulate 
tained,  the  surplus  income,  not  applied  or  required  in  or  ^^^^^  income 
for  answering  the  purposes  aforesaid,  produced  from  the  i)eriod. 
share  so  appropriated   to   any  son  or  daughter  of  mine 
as  weU  during  his  or  her  minority,  as  during  the  interval 
between  his  or  her  majority  and  his  or  her  attaining  the 
age  of  twenty-four  years,   or  during  such  part   of  that 
interval  as  shall  fall  in  the  lifetime  of  such  son  or  daugh- 
ter, and  within  the  period  of  twenty-one  years  after  my 
death,  shall  be  accumulated  (cQ  by  the  said  trustees  or 
trustee  for  the  time  being  in  the  way  of  compound  inte- 
rest, by  investment  thereof   and    of   the  resulting  in- 
come in  such  stocks  or  funds  as  aforesaid,  with  power  to 
vary  or  transpose  the  investment  thereof  as  aforesaid ; 
And  that  every  such  accumulated  fund  shall  be  added  to  13.  —and  that 
the  share  from  the  income  whereof  the  same  shall  have  fund  shaU  i^ 
proceeded^  by  way  of  accretion  thereto,  and  so  as  thence-  ^^l^^g^l 
forth  to  form  part  of  and  be  inseparably  blended  with 
such  share ;  And  I  further  declare,  that  subject  and  i^-  Ulterior 

...       trusts, 

without  prejudice  to  the  trusts  and  provisions  herein- 


{d)  As  to  accumulation,  see  supra,  p.  328,  note. 
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WILL  OF  LAKD 

IK  AUSTRALIA 

AND  OTHER 

FROPBRTT, 

SlTTLina  SHARES 

OF  SONS  AND 

DAUGHTERS,  WITH 

TRUSTS  FOR 

AOOUMULATIOV. 


15.  — for  pay- 
ment of  income 
to  him  or  her 
for  life ; 


16.  — and  after 
his  or  hei'  death ; 


17.  — for  pay- 
ment of  a  third 
part  of  income, 
not  exceeding  a 
specified  amount, 
to  his  or  her 
surviving  wife 
or  husbiuid  ; 


18.  — and  sub* 
ject  thereto  for 
his  or  her  chil- 
dren at  21,  &c. 


before  declared  and  contained,  upon  any  son  or  daughter 
of  mine  attaining  the  age   of  twenty-four  years  within 
twenty-one  years  after  my  death,  or  upon  a  posthumous 
son  or  daughter  of  mine  (if  any)  attaining  the  age  of 
twenty-one  years,  or  at  the  expiration  of  twenty-one  years 
after  my  death  as  regards  any  son  or  daughter  of  mine 
born  in  my  lifetime,  but  not  attaining  the  age  of  twenty- 
four  years  before  the  expiration  of  such  twenty-one  years 
after  my  death,  or  from  and  immediately  after  my  death 
as  regards  any  son  or  daughter  of  mine  who  shall  have 
attained  the  age  of  twenty-four  years  in  my  lifetime,  the 
share  appropriated  to  such  son  or  daughter  respectively 
shall  be  held.  Upon  trust  that  the  said  trustees  or 
trustee  shall  pay  the  income  of  such  share  to  such  son  or 
daughter  during  his  or  her  life  and  in  the   case  of  a 
daughter  for  her  separate  use  without  power  of  anticipa- 
tion ;  And  aftek  his  or  her  death  shall  stand  possessed 
of  the  share  appropriated  to  him  or  her  or   the  trust 
premises  then  representing  the  same,  after  undergoing 
such  changes  in  amount  in  the  way  of  reduction  and  addi- 
tion respectively  as  shall  be  consequent  upon  the  execu- 
tion of  the  trusts  and  any  exercise  of  the  powers  herein- 
before contained  in  relation  thereto  respectively ;  Upon 
trust  that  if  such  son  or  daughter  shall  leave  a  wife  or 
husband  him  or  her  surviving,  the  said  trustees  or  trustee 
shall  pay  to  such  wife  or  husband  during  her  or  his  life 
provided  she  or  he  shall  remain  unmarried,  one-third 
part   of   th6   income    of  the    same  trust   premises  (but 

such  payment  not  to  exceed  £ in  any  one  year, 

and  any  excess  in  the  one-third  part  of  such  income 
above  that  amount  to  sink  accordingly) ;  And  subject 
thereto.  In  trust  [for  children  of  son  or  davgh- 
ter  at  twenty -one,  dc.  Adva/ncement,  m/iintenance,  and 
accumulation  (c)  clauses  as  to  chiMren  of  sons  a'lid 


(e)  As  to  the  aocumulation  clause,  see  supra,  p.  330,  note. 
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datightera].    Pbovided  always,  and  I  declare,  that  if  i^bjwbdint  xix. 

any  child  of  mine  (whether  a  son  or  daughter)  shall  have  will  or  lahb 

died  in  my  lifetime  leaving  children  or  a  child  who  shaU  '"nDTi'liif 

be  living  at  my  death  or  born  in  due  time  afterwards,  pbopbett, 

^                   '^                                                                    ,  SBTTLIXa  SHARES 

then,  as  regards  every  or  any  child  of  mme  so  dying,  not-  or  sons  ahd 

withstanding  the  death  of  such  child  of  mine,  a  share  in  ^^        '^^'^ 


TRUSTS  FOR 
▲OOUMULITION. 


the  said  trust  premises  arising  from  or  constituting  my 

residuary  estate  as  aforesaid  shall  be   appropriated   or  l^-  Proviso  that 

•^  ^^     ^  share  shall  be 

considered  as  appropriated  to  such  child  in  the  same  appropriated  to 
manner  as  if  he  or  she  had  survived  me,  and  shall  dao^teroftho 
be  held  upon  and  for  the  same  trusts  and  purposes  as  l^^^f.j^y?'*^ 

^  ^  *      *^  m  his  lifetime 

the  same  would  have  been  subject   to   under  this  my  leaying  issue,  as 

if  such  son  or 

will  if  such  child  had  survived  me,  but  died  immediately  daughter  had 

after  my  death,  except  nevertheless  that  the  sum  herein-  ^Z^*^' 

before  directed  to  be  raised  and  paid  to  a  son  of  mine  on  ^^^^^  death. 

his  attaining  the  age  of  twenty-one  years,  or  to  a  daughter 

of  mine  on  her  attaining  that  age  or  marrying,  shall,  in 

the  case  of  a  son  or  daughter  dying  in  my  lifetime,  not  be 

raised,  but  shall  wholly  sink  for  the  benefit  of  the  person 

or  persons  to  become  entitled  to  the  share  of  such  son  or 

daughter.     PROVIDED  ALWAYS,  and  I  declare,  that  if  the  20.  Cross  trusts 

1  m  •<!  r  'jj^  i*iiSsto  shares  not 

share  or  shares  appropriated  as  aforesaid  to  any  child  yesting  under 
or  children  of  mine  respectively  of  or  in  the  said  trust  JJ^^*™*^ 
premises  arising  from  or  constituting  my  residuary 
estate  as  aforesaid  shall  (as  to  the  whole  or  any  part  or 
parts  thereof  respectively)  not  become  absolutely  vested 
under  the  tnists  hereinbefore  declared,  then  and  in 
such  case  every  shai*e  which  shall  so  have  failed  to  be- 
come absolutely  vested,  or  so  much  thereof  as  shall  not 
have  become  vested  or  been  applied  respectively,  shall 
subject  and  without  prejudice  to  all  such  of  the  trusts, 
powers^  and  provisions  hereinbefore  declared  and  con- 
tained as  shall  have  become  applicable  thereto,  and 
after  the  determination  of  such  trusts  and  subject  to 
every  exercise  of  such  powers  respectively,  go  over  and 
accrue  by  way  of  addition  or  accretion  to  the  other 
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WILL  OF  LA5D 

IS    AUSTRALIA 

AND  OTHBB 

FBOPBRTT, 

SETTLINQ  SHARKS 

OV  SOKS  AND 

DAUOHTIRSyWITH 

TRUSTS  TOR 

AOOUMULATION. 


21.  Ultimato 
trust  to  take 
effect  on  failure 
of  Testing  under 
the  piior  trasta. 


22.  Power  to 
postpone  sale 
and  conversion 
of  real  and  per- 
sonal estate, 


shares  or  share  (/)  of  or  in  the  said  trust  premises,  and 
if  more  than  one  such  share  then  the  accruer  to  take 
place  in  equal  portions  among  the  respective  shares  to 
be  augmented  by  means  thereof  as  aforesaid;  And  I 
declare  that  every  addition  or  accretion  to  any  such 
share  as  aforesaid  made  or  arising  by  virtue  of  the  pro- 
viso in  that  behalf  lastly  hereinbefore  contained  or  of 
the  present  proviso,  shall  thenceforth  form  part  of  and  be 
inseparably  blended  with  the  share  to  which  the  same 
shall  be  added  as  aforesaid,  so  as  to  be  subject  to 
the  same  trusts  and  purposes  to  which  such  share  as  last 
aforesaid  shall  be  subject  by  this  my  will,  including  the 
trust  or  proviso  for  the  accruer  of  such  share  in  such 
event  as  hereinbefore  in  that  behalf  mentioned  (g).  Pro- 
vided ALSO,  and  I  declare,  that  if  the  said  trust  premises 
arising  from  or  constituting  my  residuary  estate  as  afore- 
said shall  (as  to  the  whole  or  any  part  thereof)  not  become 
absolutely  vested  under  any  of  the  trusts  hereinbefore 
declared,  then  and  in  such  case  the  same  trust  premises, 
or  so  much  thereof  as  shall  not  have  become  vested  or 
been  applied  respectively,  shall,  subject  and  without  pre- 
judice to  all  such  of  the  trusts,  powers,  and  provisions 
hereinbefore  declared  and  contained  as  shall  have  become 
applicable  thereto,  and  after  the  determination  of  such 
trusts,  and  subject  to  every  exercise  of  such  powers  re* 
spectively,  accrue,  go  over,  and  be  held  upon  the  trusts 
following  (that  is  to  say)  [uUwiate  t't^usts].  Provided 
ALWAYS,  and  I  declare,  that  it  shall  be  lawful  for  the 
trustees  and  trustee  for  the  time  being  of  this  my  will  to 


(/)  As  to  this  form  of  clause  of  accraer,  see  supra,  p.  820,  note. 

(g)  Attention  may  be  directed  to  the  mode  in  which  accruing 
shares  are  carried  over  by  this  clause,  which,  it  will  be  seen,  is  not 
by  expressly  including  them  in  the  original  provison  of  accnieri 
but  by  annexing  the  accruing  share  in  the  original  share  for  all 
purposes  including  the  capacity  of  accruer  on  failure  of  the  origi- 
nal trusts. 
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defer  and  postpone  the  sale,  conversion,  and  collection  of  pmotdbhi  xix. 

the  whole  or  any  part  or  parts  of  my  said  real  and  personal  will  of  land 

estate  respectively  so  long  as  to  such  trustees  or  trustee  'LnToTHwt^ 

in  their  or  his  uncontrolled  discretion  shall  seem  proper ;  phopbbtt, 

*        *  SSTTLINO  SHARBS 

and  in  particular  I  declare  it  to  be  my  earnest  request      of  boks  and 
and  recommendation  {h)  (but  not  so  as  to  interfere  with      trusts  for 
the  legal  effect  and  operation  of  the  tnist  for  sale  herein-    ^<»umulation. 
before  contained  or  otherwise  to  be  legally  binding  or  yith  recommen- 
restnctive),  that  imder  no  circumstances  shall  any  part  of  tain  land  in 
my  lands  or  real  estate  in  the  Australian  colonies  be  sold  colonies!*" 
during  the  lifetime  of  my  said  wife  or  during  the  minority 
of  any  of  my  children,  and  that  such  lands  and  real  estate 
be  not  afterwards  sold,  unless  or  until  in  the  judgment 
and  discretion  of  the  trustees  or  trustee  for  the  time 
being  of  this  my  will  it  shall  be  requisite  for  the  pur- 
pose of  administeiing  my  estate,  or  desirable  or  expedient 
with  a  view  to  the  interest  and  advantage  of  the  persons 
entitled  to   or  interested   in  my  estate  that  such   sale 
should  take  place,  Bur  I  declare  that  my  real  estate  shall 
for  the  purpose  of  transmission  be  impressed  with  the 
quality  of  personalty  from  the  time  of  my  death.  [Powers 
of  leaai/ng  and  managemerd,  <£c.,  see  sujyra,  pp.  51,  90, 
233.1  (-i).  And  it  shall  also  be  lawful  for  the  said  trustees  ^^;  ~*®  '^^^f 

"*  ^  '  gate  powers  to 

attornies  or 
others  ; 

(h)  As  to  the  use  of  words  of  recommendation  as  in  the  text, 
Bee  supra,  p.  51,  note. 

(t)  The  folIowiDg  is  a  form  of  a  general  devise  and  bequest,  in- 
clading  a  West  India  estate  with  the  stock,  &c.,  on  it,  with  full 
provisions  for  the  management  and  cultivation  of  the  estate 
tmtil  sold : — 

''I  DEVISE  AND  BEQUEATH  all  the   plantations,   lands.    General  devise 

messuages,  buildings,  plantation  fixtures,  tenements,  here-  wl^d,f '^ 

ditaments  and  real  estate  in  the  island  of and  in  esiAte  and  Htock 

England  and  elsewhere  of  every  tenure,  and  all  the  plan-  and  pereonai 

tation  implements,  tools,  utensils,  and  stock,  and  money  ?***®  ^^  *™* 

.  .       ^  •'for  conversion, 

secunties  for  money,  and  personal  estate  wliatsoevcr  and   &c. 


362  WILLS. 

PRBOTDBNT  XIX.    ov  trustec,  by  power  of  attorney  or  otherwise,  to  delegate 
WILL  OP  LAND     t^c  aforcsald  powers  of  letting  and  management  or  any  of 

IN  AUSTRALIA.  

AN©  OTBBR  ■ 

PILOPVRTT 

sBWLiHo  SHARKS  wheresoover  of  or  to  which,  &c.   [general  devise  arid 

a^ohtbL^with  ^^?"^^  ^  trust  f(yr  conversion  and  ti^ists  of  produce\. 

TRUSTS  poR      Provided  always,  and  I  hereby  declare,  that  it  shall  be 

AoouMULATiow^  lawful  for  tho  trustees  or  trustee  for  the  time  being  of 

Power^  poBtr^    ^l^jg  jjjy  ^j][  ^Q  postpone  as  well  the  sale  of  all  or  any  of 

conyersion  of        my  said  plantations,  hereditaments,  and  real  estate  in  the 

proper^ or^ar^     ^^^  island  of  ,  and  of  the  plantation   implements, 

other  part  of  the  tools,  utousils,  and  stock  thereon,  as  the  sale  or  conversion 
^      '  of  any  other  part  or  parts  of  my  said  real  and  personal 

estate  hereinbefore  devised  and  bequeathed  in  trust  for 
sale  and  conversion  as  aforesaid,  so  long  as  it  shall  appear 
to  the  said  trustees  or  trustee  to  be  most  for  the  benefit 
of  the  persons  beneficially  interested  under  this  my  will 
—and  to  manage  that  the  same  shall  remain  unsold  ;  And  that  in  the 
ajd  cultivate  the  nieantimo  and  until  the  said  plantations  and  premises  in 

West  India  pro-  *  ■■■ 

perty  until  sale ;  the  said  island  of shall  be  sold  under  the  trusts  afore- 
said, the  said  trustees  or  trustee  shall  manage,  cultivate, 
maintain,  and  keep  up  the  same  plantations  and  premises 
in  such  manner  as  in  their  or  his  opinion  will  most  con- 
duce to  the  advantage  thereof,  and  in  order  thereto  shall 
at  their  or  his  discretion  make  or  cause  to  be  made  any 
improvements,  .repairs,  or  alterations  of  any  kind  what- 
soever in  or  on  the  same  plantations  and  premises,  and 
purchase  any  cattle,  horses,  mules,  stores,  plantation-tools, 
implements,  utensils,  live  and  dead  stock,  or  any  other 
articles  or  things  whatsoever  for  the  use  of  the  same  plan- 
— and  buy  all  tations  and  premises,  or  any  of  them  ;  And  SHALL  buy 
things  necessary    provisions  and  Other  necessaries  for  the  labourers,  and  for 

for  such  manage-   ^  i     xi         t  .,,.,,    -.* 

ment ;  the  cattle,  horses,  mules,  and  other  live  stock,  which  shall 

from  time  to  time  be  employed  in  or  be  in  or  upon  or 

belonging  to  the  said  plantations  and  premises,  and  sell 

or  cause  to  be  sold  all  or  any  of  such  cattle  and  live  or 

—and  employ       dead  stock ;  AND  SHALL  employ  any  agents,  overseers, 

agents  and  ser-     servants,  mechanics,  workmen,  and  other  persons  whom- 

vants  * 

soever  in  or  about  the  same  plantations  and  premises  or 


mm^i^mmmKmmm      .mmmmm^w^Bm 
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them  as  regards  my  said  lands  and  real  estate  in  the  fmbokdbnt  zix.- 
Australian  colonies,  and  the  collection,  receipt,  and  remit-     will  of  lavd 

IV  AUSTRALIA. 

~~~ AHD  OTHBR 

PBOPBBTT, 

any  part  thereof,  and  shall  place  and  displace  the  persons  sbttuho  sharks 

1  J  r    j.l_  •  ■!_  i  1  OJ  80F8  AND 

80  employed  or  any  of  them  m  such  manner  as  to  such  dauohtbbsjWith 
trustees  or  trustee  for  the  time  being  shall  seem  meet,      trusts  »or 

and  allow  them  such  reasonable  salaries  or  wages  as  they 

or  he  shall  think  fit ;  And  shall  cause  all  the  sugar,  *>ai)d  conBign 
rum,  coffee,  and  other  produce  of  the  said  plantations  and  P™^^^®  ^°^  ^®» 
premises  (except  such  part  of  such  produce  as  they  or  he 
shall  think  fit  to  retain  or  apply  towards  payment  or 
discharge  of  the  expenses  incurred  in  the  said  island) 
to  be  shipped  and  consigned  to  the  port  of  London  or 
elsewhere,  to  be  sold  or  disposed  of  by  such  person  or 
persons  as  such  trustees  or  trustee  for  the  time  being  shall 
direct ;  And  shall   (but  without  any  responsibility  for  —and  insure ; 
omitting  so  to  do)  insure  against  the  perils  of  the  sea 
or  other  casualty  any  produce  or  supplies  shipped  to  or 
from  Europe  or  elsewhere,  from  or  on  account  of  the  said 
plantations  and  premises  ;  And  may  do  all  such  acts  and  _^nd  do  all 
things  whatsoever  as  shall  to  the  said  trustees  or  trustee  ^^^^^  ^^  ^^ 
for  the  time  being  appear  necessary  or  expedient  for  the  as  if  absoiate 
management,   cultivation,   or  improvement  of  the  said  ?"*?"«*<>"• 
plantations  and  premises,  and  the  disposal  of  the  produce 
thereof,  in  the  same  manner  and  as  fully  as  if  the  said 
trustees  or  trustee  for  the  time  being  were  absolute  pro- 
prietors or  proprietor  of  the  same  plantations  and  pre- 
mises, without  being  responsible  for  any  loss  which  may 
be  incurred  in  such  management,  cultivation,  improve- 
ment, or  disposal    And  I  hereby  declare,  that  the  said  Direction  that 
trustees  or  trustee  for  the  time  being  shall  by  and  out  of  t^e  trustees 
the  monies  which  shall  come  to  their  or  his  hands  by  receipts,  pay  the 
means  of  the  rents,  produce,  and  profits  of  the  said  plan-  cha^^^^f  *"1 
tations  and  premises,  pay  and  discharge  all  the  rates  and  tivationand 
taxes    payable  in  respect  of  the  said  plantations  and  di^^°l)Tuir^ 
premises,  and  all  the  costs  and  charges  of  managing,  cul-  pi^uce. 
tivating,  improving,  and  superintending  the  same,  and  of 
putting  and  keeping  in  repair  all  the  messuages,  boiling 
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pRBciDBHT  XIX.  tauce  of  the  rents  and  profits  of  the  same  lands  and 

WILL  OF  LAND  prcmises,  wholly  or  so  fai-   as   such  trustees  or  trustee 

IN  AUSTRALIA 


AND  OTHER 
PROPBRTT, 


BBTTLwa  SHARKS  houses,  curiug  houses,  fixtures,   machinery,  works,   and 
DAUGHTBR8,wiTu  orectlons  in  and  upon  the  same  plantations  and' premises, 

AoouMULATiow     *°^  ^^^  ^^®^  ^^^  P^"^^®  ^^  ^^^  cattlo,  mules,  horses,  planta- 

tion-tools,  implements,  utensils,  live  and  dead  stock,  for 

the  use  of  the  said  plantations  and  premises,  or  any  of 
them,  and  of  all  provisions  and  other  necessaries  for  such 
labourers  and  cattle,  mules,  horses,  and  other  live  stock, 
as  shall  from  time  to  time  be  in,  upon,  or  belonging  to 
the  said  plantations  and  premises  or  any  of  them,  and 
all  expenses  attending  the  sale  or  disposal  of  the  said  live 
and  dead  stock,  implements,  tools,  and  utensils,  or  any  of 
them,  and  the  salaries  and  allowances  of  all  agents,  over- 
seers, servants,  workmen,  and  other  persons  whomsoever 
who  may  be  employed  for  all  or  any  of  the  purposes  afore- 
said, and  shall  pay  and  satisfy  the  commission  on  the  sale 
of  the  sugar,  rum,  coffee,  and  other  produce  of  the  said 
plantations  and  premises  which  shall  be  shipped  or  con- 
signed as  hereinbefore  is  mentioned,  and  the  premiums 
and  expenses  to  be  paid  for  insuring  such  consignments, 
and  the  freight  and  all  other  expenses  attending  the  con- 
signment and  sale  thereof,  and  the  commission,  freight, 
and  other  expenses  on  all  supplies  whatsoever  which  shall 
from  time  to  time  be  purchased  for  the  use  or  on  account 
of  the  said  plantations  and  premises  or  any  of  them,  and 
the  premiums  and  expenses  to  be  paid  for  insuring  the 
same,  and  also  all  such  losses,  damages,  charges,  and 
expenses  of  any  kind  as  such  trustees  or  trustee,  or  their 

or  his  agents,  managers,  or  servants,  either  in  or 

England  or  elsewhere,  shall  or  may  sustain,  incur,  or  be 

put  unto,  in  or  about  the  management,  cultivation,  and 

improvement  of  the  said  plantations  and  premises,  or  the 

disposal  of  the  produce  thereof,  or  in  anywise  in  relation 

Declaration         thereto.    Akd  I  HEREBY  DECLARE,  that  the  said  trustees 

*^fite  \nd^hT    ^^  trustee  for  the  time  being  shall  pay  and  apply  all  the 

income  of  the       surplus  or  residue  of  the  monies  which  shall  from  time  to 
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shall  in  their  or  his  absolute  discretion  think  proper,  to    PMoiDMrT  xix. 
any  attorney  or  attornies,  agent  or  agents,  whose  acts     willoflakd 
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(within  the  scope  of  his  or  their  authority)   shall  be 

binding,  as  well  upon  the  said  trustees  or  trustee  of  this       fhopbety, 

°  ^  ^  ^  ^  SBTTLING  SHARES 

my  will  as  upon  all  persons  interested  under  this  my  will,      o»  sons  ard 
and  whose  receipts  (within  the  like  scope  of  his  or  their      trusts  for 

authority)  shall  be  sufficient  discharges  to  all  intents  and  _i?5^_55^0R. 

purposes  (j),  And  to  pay  or  allow  to  every  or  any  such  24.  —and  allow 

. .  .  .     .  ,  ,         remuneration  to 

attorney    or    agent    any   commission,    salary,    or    other  ^^^ . 

remuneration  which  to  the  said  trustees  or  trustee  shall 

seem  proper,  And  to  adjust,  settle,  and  finally  and  con-  25  —and  settle 

,     .      ,  «   ^,  -  ,     accountawith 

clusively  approve  of  the  accounts  of  every  or  any  such  them.  . 
attorney  or  agent,  with  full  power  for  the  said  trustees  or 
trustee  to  allow  or  disallow  any  items  of  account  accord- 
ing to  their  or  his  judgment  and  discretion,  and  without 
being  bound  by  strict  legal  rule.  And  I  declare,  that 
the  net  rents  and  profits,  or  other  income,  &c.  [^direction 
that  income  shall  be  applied  as  if  proceeding  from 
authorised  investTnents,  as  at  p,  50,  supi^a.']    Provided  26.  Power  to 

1    T    1     1  1  •  •     1  1  1        ''^^^  monies  for 

ALWAYS,  and  I  declare,  that  any  monies  raisable  under  the  purposes  of 
time  come  to  their  or  his  hands  by  the  ways  and  means  ?*^®'  property 

^  »'  for  the  time 

last  aforesaid,  and  also  the  net  rents  and  profits  and  being  oncon- 
income  of  any  other  real  or  personal  estate  hereinbefore  I®^®*lv*'^^^ 

«/  ^       r  go  as  tne  income 

devised  and  bequeathed  in  trast  for  sale  and  conversion  of  the  invest- 
as  aforesaid,  or  of  so  much  thereof  as  for  the  time  being  pi^ds. 
shall  not  have  been  sold  or  converted  into  money,  to  the 
persons  for  the  purposes  and  in  the  manner  to  whom  and 
for  and  in  which  the  income  of  the  investments  in  which 
the  monies  to  arise  from  the  sale  or  conversion  into 
money  thereof  are  hereinbefore  directed  to  be  invested, 
would  be  payable  or  applicable  under  the  trusts  herein 
declared,  if  the  sale  or  conversion  into  money  and  invest- 
ment aforesaid  were  then  actually  made." 

(y)  See  the  powers  of  delegation  oorresponding  to  those  in  the 
text  in  Yol.  iii.  Settlements,  ante,  p.  956 ;  and  as  to  the  exeoution 
by  attorney  of  trusts  to  be  performed  abroad,  see  id.  p.  947,  note. 
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PBWJBMHT  XIX.  any  trusts  or  powers  hereinbefore  in  that  behalf  contained 

WILL  OF  LAND  Hiaj  be  raisod  by  sale  or  mortgage  of  any  part  of  my 

^LId^othwi^  unconverted  real  or  personal  estate,  or  otherwise  as  the 

PBOPBRTY,  gaid  trustees  or  trustee  for  the  time  being  shall  in  their  or 

BKTTLIHO  SHARKS  ,.  .  ,  .  . 

OF  soKs  A»D      his  absolute  discretion  thmk  proper,  with  full  power  for 
the  said  trustees  or  trustee  to  execute  and  do  all  such 
assurances  and  things  as  they  or  he  shall  think  fit,  as  well 
ihe  will  by  sale     {qj.  i}^q  purpose  of  raising  in  the  first  instance  all  or  any 

or  mortgage.  ,  .  ,  ,  ,  .      , 

monies  so  raisable  (including  as  well  interest  as  principal), 

and  the  costs  of  raising  the  same  as  for  the  purpose  of 

throwing  the  eventual  liability  to  the  payment  thereof 

upon  the  respective  persons  or  upon  the  respective  shares 

or  portions  of  my  estate,  by  whom  or  by  which  the  same 

ought  (in  the  judgment  of  such  trustees  or  trustee)  to  be 

27.  Power  to       ultimately  borne  and  discharged  (k).    Provided  always, 

dm^Mtateinto  ^^nd  I  declare,  that  notwithstanding  anything  hereinbefore 

shares  without      contained  it  shall  be  lawful  for  the  trustees  or  trustee  for 

conrersioD. 

the  time  being  of  this  my  will  (subject  and  without  preju- 
dice to  the  annuities  hereinbefore  bequeathed),  with  the 
consent  of  the  majority  in  number  of  such  of  my  children 
and  grandchildren  for  the  time  being  entitled  to  or  inte- 
rested in  my  residuary  estate  as  aforesaid  as  shall  at  the 
time  be  of  full  age,  and  if  there  shall  not  at  the  time  be 
any  such  child  or  grandchild  of  mine,  then  of  the  proper 
authority  and  discretion  of  the  said  trustees  or  trustee,  in 
lieu  of  actually  converting  and  realising  my  residuary 
estate  for  division  into  shares  as  hereinbefore  directed,  to 
effect  a  partition  or  apportionment  of  my  residuary  estate 
in  the  condition  of  investment  in  which  the  same  may 
happen  at  the  time  to  be  (notwithstanding  that  my  real 
and  personal  estate,  or  any  part  or  parts  thereof,  may 
not  have  been  converted  and  realised  as  aforesaid)  into 
shares  for  the  purpose  of  answering  the  trusts  hereinbefore 

{k)  See  another  form  of  power  to  raise  money  by  mortgage, 
supra,  p.  89,  note. 
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contained  concerning  the  respective  shares  into  which  the  pwwbdbht  xix. 

trust  premises  arising  from  or  constituting  my  residuary  will  of  LAin> 

estate  are  hereinbefore  directed  to  be  divided  or  considered  "1/©  othkr^ 
as  divided,  by  way  of  substitution  for  such   respective      pbopbrtt, 
shares,  and  for  that  purpose  to  allot  any  part  of  my  real     o?  sons  ahd 

DAUOHTXBS  WITH 

or  personal  estate  as  the  equivalent  of  any  such  share  or      trusts  for 
in  part  thereof,  and  to  determine  or  assume  in  such    ^oo^'^p'^^o''- 
manner  and  upon  such  grounds  as  such  trustees  or  trustee 
shall  in  their  or  his  absolute  discretion  think  fit,  the  value 
(for  the  purpose  of  such  partition  or  apportionment)  of 
every  or  any  part  or  parts  of  such  my  real  and  personal 
estate.      And  it  shall  also  be  lawful  for  the  said  28.  Power  to 
trustees  or  trustee  for  the  time  being  (subject  as  afore-  specifically  as 
said)  at  any  time  or  times,  with  the  consent  of  the  child  ^^^°,^. 
and  grandchildren  of  mine  (if  any)  for  the  time  being  duary  estate. 
entitled  to  or  interested  in  any  share  into  which  my 
residuaiy  estate  shall  be  considered  as  divided  in  manner 
aforesaid,  and  being  at  the  time  of  full  age,  or  if  none  of 
them  the  child  and  grandchildren  so  for  the  time  being 
entitled  or  interested  shall  be  of  full  age,  then  of  the 
proper  authority  and  discretion  of  the  said  trustees  or 
trustee,  specifically  to  allot  or  appropriate  any  part  or 
parts  of  my  estate  (real  or  personal)  in  its  actual  con- 
dition of  investment  as  the  equivalent  for  such   share, 
with  full  discretionary  powers  (as  in  the  case  of  a  par- 
tition) of  determining  or  assuming  for  the  purpose  of  such 
allotment,  the  value  of  every  or  any  part  or  parts  of  my 
real  and  personal  estate.    Akd  I  declare,  that  upon  29.  Power  to 
every  or  any  such  partition  or  allotment  as  aforesaid,  the  c^es^  rents, 
said  trustees  or  trustee  may  according  to  their  or  his  ^^ 
judgment  and  discretion,  apportion  any  existing  charges 
on  my  estate  or  any  part  thereof,  and  create  any  charge 
by  way  of  indemnity  or  exoneration,  or  for  equality  of  par- 
tition, or  for  rendering  any  such  allotment  a  fair  equivalent 
(in  the  judgment  of  the  said  trustees  or  trustee)  for  the 
corresponding  share  in  my  residuary  estate,  and  may 
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30.  Trufitof 
share  Bubsti- 
tated  upon  par 
tition  or  allot- 
ment ; 


PRECEDENT  XIX.   apportloii  the  rents  payable  under  any  existing  leases, 

and  generally  may  execute  and  do  all  such  assurances 
and  things  as  they  or  he  shall  consider  expedient  or  fit* 
ting  for  giving  full  and  complete  effect  to  the  paitition  or 
to  the  allotment  (as  the  case  may  be)  in  connection  with 
^^TRusTs  FOE      which  tho  same  shall  be  executed  and  done  respectively ; 

And  that  every  such  partition  or  allotment  respectively, 
effected   with  the  consent  hereinbefore  in  that  behalf 
respectively  prescribed,  or  of  the  sole  authority  of  the 
said  tinistees  or  trustee  as  regards  cases  in  which  no 
consent  is  hereby  required,  shall  in  all  respects  and  for 
all  purposes  be  effectual  and  binding  upon  all  persons 
entitled  or  claiming  mediately  or  immediately  imder  or 
by  virtue  of  this  my  will.    And  I  declare,  that  every 
share  which  upon  any  partition  or  allotment  under  the 
powers  aforesaid,  shall  be  substituted  for  the  con-espond- 
ing  share  in  the  trust  premises  arising  from  the  con- 
version, realisation,  and    investment    of   my    residuary 
estate  as  aforesaid  shall  (subject  and  without  prejudice  to 
the  annuities  hereinbefore  bequeathed,  or  such  of  them 
as  shall  for  the  time  being  be  subsisting,  and  the  trusts 
hereinbefore  contained  for  payment  thereof  respectively) 
be  held  upon  the  trusts  following  (that  is  to  say).  Upon 
TRUST  that  the  trustees  or  trustee  for  the  time  being  of 
this    my  will  shall  sell,  dispose   of,   and   convert    into 
money,  all  such  part  of  such  substituted  or  allotted  share 
as  shall  not  consist  of  money,  and  collect  and  get  in  all 
such  part  thereof  as  shall  consist  of  monies  outstanding, 
with  all  such  powers  and  authorities  for  those  purposes 
as  are  hereinbefore  given*  with  respect  to  the  conversion 
and  realisation  of  the  general  residue  of  my  estate,  and 
shall  invest  the  monies  so  to  arise  or  otherwise  forming 
part  of  such  allotted  share,  and  may  vary  or  transpose 
the  investment  thereof,  in  the  same  manner  as  is  herein- 
before expressed  in  i*elation  to  the  proceeds  of  my  residu- 
ary estate,  but  so  nevertheless  that  as  regards  any  such 


81.  — for  sale 
and  oonversion 
and  investment 
with  consent  of 
beneficiary. 
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allotted  ahare  after  its  appropriation^  no  real  or  personal  prkoedvnt  xix. 

estate  forming  any  part  thereof  shall  be  converted  or  got  will  or  land 

in,  nor  shall  the  investment  thereof  be  changed  or  trans-  '  and?ther^ 
posed,  without  the  consent  of  the  child  of  mine  to  whom       pbopkrtt, 

8BTTLIN0  SHARES 

such  share  shall  be  appropriated  if  living  and  of  full  age,      or  sons  and 

but  no  consent  shall  be  required  for  such  purposes  after  ^^ truststor'^ 
the  death  or  during  the  minority  of  such  child  of  mine,    accumulation. 
And  I  DECLARE,  that  every  such  allotted  share  as  last 

aforesaid  and  the  proceeds  thereof  and  the  stocks  and  P"  ^^^^f^^V"^ 

"^   ^    ^  trusts  of  al- 

funds  arising  from  their  investment  and  the  income  thereof  lotted  share  by 
respectively,  shall  be  held  and  applied  upon  such  and  the  those  declared 
same  trusts,  and  with  and  subject  to  such  and  the  same  ^^^l^^ 
powers,  provisoes,  and  declarations  as  are  hereinbefore  share  in  the 

\.    .        ,  ,      .  testator's  resi- 

declared  and  contamed  concerning  the  corresponding  duary estate; 
share  of  the  trust  premises  arising  from  the  conversion, 
realisation,  and  investment  of  my  residuary  estate  as 
aforesaid  and  the  income  thereof  respectively,  or  such  of 
those  trusts,  powers,  provisoes,  and  declarations  as  shall  be 
subsisting  and  capable  of  effect ;  and  that  all  the  powers 
and  provisions  for  postponing  conversion  and  realisation 
and  for  continuance  or  renewal  of  mortgages,  and  for  and 
in  relation  to  the  interim  management  of  the  property, 
and  relative  to  the  application  of  income  which  are  in 
this  my  will  contained  with  respect  to  my  residuaiy  estate 
shall  apply  to  every  share  allotted  as' aforesaid  upon  par- 
tition or  otherwise  in  such  my  estate,  after  allotment 
thereof,  in  the  same  manner  as  if  all  such  powers  and 
provisions  were  here  repeated  with  such  necessary  and 
proper  alterations  as  requisite  in  order  to  adapt  the  same 
to  such  respective  allotted  shares  (every  such  power  to 
be  exercisable  by  the  trustees  or  trustee  for  the  time 
being  of  this  my  will  in  their  or  his  absolute  discretion 
without  any  consent  of  any  other  person  being  required 
thereto).    And  I  further  declare,  that  a  power  of  33.  —with 

.  .  i»         1  n  •         x-L      X       X     power  to  raise 

raising  money  for  the  purpose  of  answering  the  trusts  money  by  sale 
under  this  my  will  applicable  to  any  allotted  share  by  ®'  ™o^s*^  J 

VOL.  IT.  B  B 
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PMoiDBVYxix.  sale  or  mortgage  of  any  real  or  personal  estate  comprised 

WILL  OF  LARD  in  such  shsro,  or  otherwise  as  the  said  trustees  or  trustee 

'  ARD  OTMB^  shall  think  fit,  similar  or  analogous  to  the  corresponding 

PBOPBETY,  power  hereinbefore  contained  in  relation  to  my  entire 

BBTTLINO  SHARES 

or  80R8  ARD  reslduary  estate  shall  be  vested  in  the  trustees  or  trustee 
""TEusTO^ir™  for  the  time  being  of  this  my  will ;  And  that  the  said 
AocuMULATioR.  trustces  or  trustee  shall  also  have  powers  similar  or 
84.  —and  with  analogous  to  the  corresponding  powers  hereinbefore 
?ab^>ision  and  Contained  in  relation  to  my  entire  residuary  estate,  of 
Se  d'^*um-''"^  subdividing  any  such  allotted  share  as  aforesaid  for  the 
mateiy  entitled,    purpose  of  its  ultimate  apportionment  among  the  class  of 

my  grandchildren  or  other  the  persons  entitled  thereto 
under  this  my  will,  and  also  of  specifically  appropriating  or 
allotting  any  part  of  such  allotted  share  as  the  equivalent 
of  the  share  or  proportion  to  which  any  grandchild  of  mine, 
or  the  person  or  persons  claiming  through  or  under 
such  grandchild  shall  be  entitled  therein,  the  former  of 
such  powers  to  be  exercised  with  the  consent  of  such  (if 
any)  of  the  class  of  my  grandchildren  entitled  under  this 
my  will  to  participate  in  such  share  as  shall  at  the  time 
be  living  and  of  full  age,  and  the  latter  of  such  powers  to 
be  exercised  with  the  consent  of  the  grandchild  (if  then 
living)  in  respect  of  whose  share  or  portion  under  this 
my  will  such  specific  appropriation  or  allotment  shall  be 
made,  and  in  eitheif  case  the  said  trustees  and  trustee  to 
have  full  powers  of  apportioning  charges  and  creating 
charges  by  way  of  indemnity  or  for  equality  of  partition 
or  allotment,  and  of  apportioning  rents  payable  under 
leases  (I).  [Power  for  trustees  to  determvne  subject  matter 
of  specific  beqv£8ts,  appai^ion  funds,  and  settle  questions, 
tbit  tlJCte^"in  SW<^»  P*  54.]  Peovided  always,  and  I  hereby  declare, 
England  and  the  that  the  trusts  and  powers  of  this  my  will,  so  far  as  re- 


(0  See  other  forms  of  powers  to  allot  and  appropriate,  supra, 
pp.  153,  164,  note,  and  pp.  295,  et  seq.,  the  latter  of  which,  like 
that  in  the  text,  contains  elaborate  proyiBions  adapted  to  real 
estate. 
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quiring  to  be  executed  and  exercised  in  England,  may  (so  pmcedeht  xix. 

Ceut  as  practicable)  be  executed  and  exercised  by  those  only  will  of  lakd 

of  the  trustees  of  this  my  will  who  shall  for  the  time  being  ^  and^othbe^ 

be  in  England,  and  so  far  as  requiring  to  be  executed  and  pbopbrty, 

,  .  8ETTLIWQ  SHARES 

exercised  in  the  Australian  colonies,  may  (so  far  as  prac-      of  sons  and 
ticable)  be  executed  and  exercised  by  those  only  of  the      trusts  for 

trustees  of  this  my  will  who  shall  for  the  time  being  be  /ccumulatwk. 

in  the  Australian  colonies,  but  so  nevertheless  that  no  -^"^t'laiian 

colonies  respec- 

trustee  of  this  my  will  shall  by  reason  of  absence  as  afore-  tiveiy  may  act 
said  be  disqualified  (but  only  exempted)  from  taking  part  trosts  accord- 
in  the  execution  or  exercise  of  any  of  the  trusts  or  powers  of^^^^ioS^^^ 
of  this  my  will,  if  and  so  far  as  he  shall  find  it  practicable  thereof ; 
and  consider  it  expedient  so  to  do  (m) ;   And  I  declare,  86.  —for  rc- 


(m)  The  following  is  another  form  of  proyision  for  dividing  the 
duties  of  a  trust  between  trustees  in  England  and  abroad : — 

"And  I  DECLARE,  that  my  trustees  or  trustee  for  the  35a.  Direction 
time  being  resident  in  England  may  leave  to  my  trustees  ^ho  dutleB^of  \he 

or  trustee  for  the  time  being  resident  in the  entire  trust  between  the 

management  of  the  aforesaid  trusts  and  the  entire  execu-  land  and  abroad, 
tion  of  the  aforesaid  powers,  so  far  as  they  respectively 
are  from  the  situation  of  the  property  or  for  any  other 

reason  to  be  performed  in ,  and  that  my  trustees  or 

trustee  for  the  time  being  resident  in may  leave  to 

my  trustees  or  trustee  for  the  time  being  resident  in 
England  the  entire  management  of  the  aforesaid  trusts 
and  the  entire  execution  of  the  aforesaid  powers,  so  far  as 
they  are  from  the  situation  of  the  property  or  for  any 
other  reason  to  be  performed  in  England,  it  being  my 
desire  that  such  trustees  or  trustee  respectively  shall  not 
be  answerable  for  omitting  to  attend  to  such  trusts,  or  to 

join  in  the  execution  of  such  powers  in and  England 

respectively,  and  that  all  purchasers  and  others  may  deal 
with  such  trustees  or  trustee  respectively  alone  ;  But  this 
present  proviso  shall  not  have  the  effect  of  authorising 
such  trustees  or  trustee  respectively  to  exclude  from  such 
management  and  execution  the  other  trustees  or  trustee 

B  B  2 
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PRBCEDKKT  XIX.  that  all  reiits,  proceeds  of  sales,  and  other  monies  (whether 

TILL  OF  LAND  pnDcipal  or  income)  accruing  from  or  forming  part  of  my 

^LnToTHER^  estate,  and  arising  or  received  in  the  Australian  colonies 

PROPBRTT,  Qj  elsewhere  abroad,  shall  (subject  to  and  after  payment 

SBTTLINa  SHARES  .  . 

OF  SONS  AND     of  all  chargos  and  deductions  payable  thereout)  be  remit- 

'^  TRUSTS  FOR  ^  ^^d  to  thc  trustccs  or  trustee  of  this  my  will  for  the  time 

ACCUMULATION,    ^g^j^g  j^  Eugkud,  to  bo  by  them  or  him  held  and  appUed 

mittance  of         upon  and  for  the  trusts  and  purposes  of  this  my  will :  And 

monies  to  the  *  r     r  ^  ^ 

trustees  in  I  FUBTHEB  DECLABE,  that  all  purchasers,  losscos,  and 

^^      '  others  in  England  and  the  Australian  colonies  respec- 

and  Others  tively,  dealing  or  contracting  with,  or  paying  money  to 

resident'toustees  ^^^  taking  receipts  from  the  trustees  or  trustee  in  those 
to  be  protected,    respective  Countries  respectively  shall  acquire  the  same 

rights,  advantages,  and  protection  as  would  have  accrued 
to  them  under  similar  dealings  or  contracts  with,  or  pay- 
ments to  and  receipts  from  all  the  trustees  of  this  my 
38.  Power  to       y^[\\ .  ^j^p  J  DECLARE,  that  for  the  purpose  of  enabling 

appoint  attormes  . 

for  absent  the  formal  concurrence  of  the  trustees  in  England  and  the 

Australian  colonies  respectively  to  be  given  to  any  con- 
veyances, leases,  or  other  documents,  or  for  any  other 
purpose  for  which  the  same  shall  be  requisite,  the  said 

in  case  and  so  far  as  they  or  he  shall  be  desirous  of  inter- 
fering in  such  management ;  And  in  particular  (but  not  so 
as  to  restrict  any  power  herein  contained)  I  declare,  that 

any  investments  in  and  England  respectively  may 

be  taken  in  the  names  or  name  of  my  trustees  or  trustee 
for  the  time  being  resident  in  those  places  respectively, 
and  the  trustees  or  trustee  resident  in  such  places  respec- 
tively may,  in  case  it  shall  be  convenient  or  necessary, 
authorise  and  empower  by  letter  of  attorney  or  otherwise 
the  trustees  or  trustee  in  the  other  of  such  places  to  sign 
deeds  and  other  instruments,  and  do  other  acts  in  their  or 
his  names  or  name  respectively,  without  the  trustees  or 
trustee  giving  such  power  or  authority  being  responsible 
(so  far  as  I  am  able  to  provide)  by  reason  or  in  conse* 
quence  thereof,  or  of  any  act  done  by  virtue  thereof," 


m^^mtm'^m^mm^m^mmmmmBmmmmm^^''m^m^^^'^mBmmm 
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respective  trustees  or  trustee  may  execute  any  general  or  prbcedent  xtx. 

special  powers  of  attorney,  and  that  the  execution  of  will  op  land 

documents  or  other  acts  on  their  or  his  behalf  by  such  ^andotm"^ 
their  or  his  attomies  or  attorney  (whether  such  attornies       i^ropbrtt, 

•^   ^  ^  ^      skttlihq  rhares 

or  attorney  shall  be  trustees  or  a  trustee  of  this  my  will      o»  sons  akd 
or  not)  shall  bind  the  constituent  trustees  or  trustee,  and      trusts  for 
be  as  effectual  for  the  protection  of  purchasers,  lessees,  ^accumulation. 
and  others  as  if  the  same  were  the  personal  acts  of  such 
constituent  trustees  or  trustee,  and  that  such  constituent 
tnistees  or  trustee  shall  be  in  nowise  responsible  for  the 
acts  of  their  or  his  attomies  or  attorney.    And  I  further  39.  Power  to 
DECTJIRE,  that  for  the  purpose  of  compliance  with  the  i^^heTundT^n*'' 
rules  of  the  Bank  of  England,  any  investments  in  the  the  names  of 

•^  •  ^  not  more  tban 

funds  made  under  this  my  will   may  be  taken  in  the  four  trustees, 
names  of  four  trustees  only  (n),  and  that  any  mortgages  mortgages  in  tho 
(in  the  way  of  continuance  or  renewal  as  hereinbefore  S^^^trustees 
authorised)   may   (if  thought  proper)   be  taken  in  the  o^^'y- 
names  of  such  trustees  or  trustee  only  as  at  the  time 
shall  be  resident  in  England,  or  (as  regards  mortgages 
in  the  Australian  colonies)  of  such  trustees  or  trustee  only 
as  at  the  time  shall  be  resident  in  the  Australian  colonies, 
without  its  being  requisite  (though  it  shall  be  lawful)  to 
transfer  such  respective  mortgages  upon  the  other  tnistees 
or  trustee  respectively  or  any  of  them  ceasing  to  be  non- 
resident.     [Trustees'  receipt  clause,  supra,  p.  56,  note,  ^0.  Special 

•.T       1       /•  T»       •  IT  '  *      -1    /.       1  1  trustees' receipt 

vmk  the  following  addition; — "And  further,  that  the  clause  adapted 
power  of  giving  receipts  which  shall  be  sufficient  dis-  powers!^^^° 
charges  as  aforesaid  shall  be  exercisable  by  such  of  the 
trustees  for  the  time  being  of  this  my  will  as  shall  be  in 
the  Australian  colonies,  in  relation  to  monies  and  other 
property  there  received  or  receivable,  and  by  such  of  the 
said  trustees  as  shall  be  in  England  in  relation  to  monies 
and  other  property  there  received  or  receivable,  without 
the  concurrence  of  the  other  respective  trustees  or  tnistee 


(n)  See  supra,  p.  206,  note. 
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PRIOEDBRT  XIZ. 


WILL  OF  LAVD 

IN  i^USTRALIA 

AND  OTHEB 

PBOPKRTT, 

SBTTLINO  SHARES 

OP  SONS  AND 

DAnOHnRS,WITH 

TRUSTS  FOR 

AOCUMULATION. 

41.  Special 
directions  as  to 
transfer  of  trust 
estate  upon 
appointment  of 
new  trustees. 


42.  Special 
clause  for  in- 
demnity of 
trustees. 


of  this  ray  will."  Potver  to  appoint  new  trustees,  supra, 
p.  56,  note,  with  direction  thai  nurriber  of  trustees  shaU 
not  be  permanently  reduced  bdowfou/r,  seep.  205,  sripra;1 
And  that  upon  every  such  appointment  (subject  never- 
theless and  without  prejudice  to  the  provisions  herein- 
before contained  relative  to  investments  in  the  funds  not 
being  in  more  than  four  names,  and  to  the  option  of 
taking  or  retaining  investments  upon  mortgage  in  the 
names  of  resident  trustees  only,  and  so  that  upon  any 
such  conveyance,  assignment,  or  transfer  as  next  herein- 
after mentioned  not  only  investments  of  the  descriptions 
hereby  authorised,  but  any  other  description  of  property 
which  may  happen  to  form  part  of  my  real  or  personal 
estate,  may,  if  thought  proper,  be  so  vested  as  that  the 
non-resident  trustees  or  any  of  them  may  not  participate 
in  the  custody  or  legal  control  thereof,  the  trust  property, 
&C.  [direction  for  transfer  of  trust  estate,  see  p.  57,  note, 
supra^ ;  And  every  trustee  appointed  as  aforesaid  may, 
notwithstanding  that  he  may  not  participate  in  the 
custody  or  legal  control  of  the  trust  premises,  and  as  well 
before  as  after  the  trust  premises  shall  have  been  trans- 
ferred as  aforesaid,  act  or  assist  in  the  execution  of  the 
trusts  and  powers  of  this  my  will  as  fully  and  effectually 
as  if  I  had  hereby  constituted  him  a  trustee.  Provided 
ALWAYS,  and  I  hereby  declare,  that  the  trustees  for  the 
time  being  of  this  my  will  shall  be  respectively  chargeable 
<  nly  for  such  monies,  stocks,  funds,  and  securities  as  they 
shall  respectively  actually  receive,  notwithstanding  their 
respectively  signing  any  receipt  for  the  sake  of  conformity, 
and  shall  be  answerable  and  accountable  only  for  their 
own  acts,  receipts,  neglects,  and  defaults  respectively,  and 
not  for  those  of  each  other,  nor  for  any  attorney  or  agent 
who  may  be  employed  by  them  or  any  of  them,  nor  for 
any  banker,  broker,  auctioneer,  or  other  person  with 
whom  or  into  whose  hands  any  trust  monies  or  securities 
may  be  deposited  or  come,  nor  for  the  insufficiency  or 


AGOUMULATIOK. 
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deficiency  of  any  bills  drawn  or  negotiated  or  received  by  p»»«DMrT  xix. 

way  of  remittance,  or  of  any  stocks,  funds,  shares,  or  will  o»  land 

securities,  nor  for  any  omission  to  give  notice  of  dishonour,  ^IhJotwbr^ 

or  any  omission  to  insure  or  repair,  or  other  defect  of  propebtt, 

•^  ^        '  8ETTLIV0  SHARKS 

management,  nor  for  any  other  loss,  unless  the  same  shall  op  sofs  akd 
happen  through  their  own  wilful  default  respectively  (o).  trusts  for 
[Trustees*  reimbursement  clause,  supra,  p.  57,  note. 
Devise  of  ti^ust  and  mortgage  estates,  p.  58.  Ap- 
poi/niment  of  executors,  p.  61.  Power  for  the  eocecu- 
tors  to  arrange  and  compromise,  p.  61,  note,  with  the 
folloumig  addition ; — ^'  And  I  declare,  that  such  respec- 
tive powers  as  last  aforesaid  so  far  as  exercisable  in 
England  may  be  exercised  by  such  of  my  acting  executors 
as  shall  at  the  time  be  in  England,  and  so  far  as  exercis- 
able in  the  Australian  colonies  may  be  exercised  by  such 
of  my  acting  executors  as  shall  at  the  time  be  in  the 
Australian  colonies,  without  the  concurrence  of  the  other 
respective  executors  being  requisite  for  the  exercise 
thereof"]  (p).    In  witness,  &c. 


(o)  See  the  ordinary  indemnity  clause,  supra,  p.  57,  note. 

{p)  When  a  will  is  to  operate  on  property  in  the  colonies,  the 
trustees'  receipt  clause,  power  to  appoint  new  trustees,  indemnity 
and  reimbursement  clauses,  and  executors'  power  to  arrange  and 
compromise,  should  in  general  be  inserted,  though  in  wills  operat- 
ing on  property  in  England  only,  these  clauses  may  safely  be 
omitted  in  reUance  on  the  statutory  provisions  (see  supra,  p.  55, 
note,  and  the  references  therein,  and  p.  61,  note) ;  but  in  the  case 
of  a  colony  in  which  analogous  statutory  provisions  are  in  force, 
(see  supra,  p.  353,  note),  the  clauses  may  be  omitted. 
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PREOBDKNT  XX. 


WILL  WITQ 

8PBCIAL  TRUSTS 

AND  POWERS  VOR 

SALK  AND 

MORTOAQE  OP 

REAL  ESTATE. 


1.  Bequest  of 
effects  in  dwel- 
ling house,  except 
money  or  secu- 
rities for  money. 


2.  Recital  of- 
debts  being  owing 
to  testator  by  a 
nephew. 

3.  Bequest  of  the 
same  to  trustees 
in  trust  to  allow 
the  same  to 
remain  on  the 
present  socu- 
rities; 


XX. 

WILL  of  REAL  and  personal  estaU.  Bequest  of 
CHATTELS  in  a  Tiovse.  Bequest  of  debts  owiTig  to 
tlie  testatoi'  for  the  benefit  of  the  debtor  his  wife 
and  children,  with  proviso  agahut  the  effect  of 
ADEMPTION.  OeTieral  bequest  of  personalty  to 
pay  ANNUITIES  to  testator's  wife  and  others.  Devise 
of  real  estate  in  triist  to  make  up  the  annuities  if 
the  personalty  be  deficient  and  subject  thereto 
for  the  WIFE  for  life,  and  after  her  death  in  thrust 
for  SALE.  Direction  that  wife  shall  have  the  use 
of  testator's  residence.  Power  to  sell  or  mort- 
gage real  estate  in  wife's  lifetime  for  certain 
purposes,  with  clauses  in  exoneration  of  pur- 
chasers and  mortgagees.  T^i^ibst  after  wife's 
death  for  children  equally.  Sp^ial  trusts  of  the 
SHARE  of  a  son  who  is  imbecile. 

I,  A.  B.  of,  &C.  \mpra,  p.  26.]  I  bequeath  to  my 
wife  C.  B.  all  the  household  goods  and  furniture,  plate, 
linen,  glass,  china,  books,  pictures,  wines,  liquora,  provi- 
sions, chattels,  and  effects  whatsoever  (other  than  money, 
or  securities  for  money,  and  deeds  and  documents  of 
title),  which  at  my  death  shall  be  in  or  about  my  resi- 
dence (a).  And  whereas  my  nephew  G.  B.  is  indebted 
to  me  in  several  sums  of  money,  amounting  in  the  whole 

to  the  sum  of  £ ,  Now  I   hereby  bequeath  the 

said  debts  or  sums,  and  the  securities  for  the  same,  and 
all  interest  which  may  be  owing  thereon  at  the  time  of 
my  death,  unto  E.  F.  of,  &c.,  G.  H.  of,  &c.,  and  J.  K., 
of  &c.,  their  executors,  administrators,  and  assigns, 
upon  trust  that  they  and  the  survivors  and  survivor  of 
them,  and  the  executors  or  administrators  of  such  sur^ 


(a)  As  to  what  passes  by  a  bequest  of  this  nature,  and  as  to  the 
effect  of  words  of  locality,  see  supra,  p.  27,  note. 
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vivor  shall,  at  their  or  his  discretion,  either  permit  the    pmcbtdbht  xx. 
said  debts  and  sums  of  money  or  any  of  them  or  any  part      will  with 

BPBCTAli  TRUSTS 

thereof  respectively  to  remain  on  the  present  securities  ^d  powbrs  for 
for  the  same,  or  call  in  the  same  debts  and  sums  of  money     JJ^Jtt^^^^ 

'  -^  IfORTaAQB  OF 

or  any  of  them  or  any  part  thereof  respectively,  and     rralkstatk. 
invest  the  moneys  so  to  arise  in  the  names  or  name  of  4.  —or  to  call 
them  or  him  the  said  trustees  or  trustee  for  the  time  ^,^in*^^l^rv 
being  in  any  of  the  public  stocks,  &c.  [timst  for  invest-  securities; 
raerU,  with  power  to  vary    secuHties,  supra,  p.    34,] 
And  SHALJi  pay  the  income  of  the  said  debts  or  sums  of  5.  —and  to  pay 

j/»,i  .1         /•!        1  '!.•        tho  income  to 

money,  and  of  the  stocks,  funds,  snares,  or  securities  the  nephew  for 
representing  the  same  to  the  said  G.  B.  during  his  life,  {[^'j^i^^v- 
and  after  his  death  to  his  present  wife,  if  she  shall  survive  wife  during 

.  ,  widowhood. 

hira,  until  her  death  or  second  marriage.     {^Trust  in  re- 
mainder for  0.  B'a  children  at  21,  d-c.    Advancement, 
(fee.,  dausea.  In  default  of  cJdldren  to  fall  into  general 
personal  estate.']     And  in  case  the  said  debts  or  sums  'or  6.  Provision  in 
any  part  thereof  shall  be  paid  off  by  the  said  G.  B.  in  my  being  paid^  off  in 
lifetime,  then  I  give  to  the  said  E  F.,  G  H.,  and  J.  K.,  J^^!^'^'' ^''®' 
their  executors,  administrators,  and  assigns,  if  the  whole 
of  the  said  debts  or  sums  shall  be  paid  off,  the  sum  of 

£ [the  total  amount  of  the  debts],  and  if  pai-t  only  of 

the  said  debts  or  sums  shall  be  paid  off,  such  sum  of 
money  as  together  with  so  much  as  shall  at  my  death 
remain  unpaid  of  the  said  debts  or  sums  shall  amount  to 

or  make  up  the  sum  of  £ :  And  I  declare  that  the  7.  —so  a«  to 

said  E.  F.,  G  H.,  and  J.  K.,  their  executors,  administrators,  effect  of  ademp- 

and  assigns,  shall  stand  possessed  of  the  said  sum  of  £ 

so  bequeathed  or  so  made  up  as  last  aforesaid  upon  the 
trusts  and  with  the  powers  upon  and  with  which  the  said 
sums  now  due  and  owing  from  the  said  G.  B.  will  be  held 
under  this  my  will,  in  case  the  same  continue  owing  at 
my  death,  or  such  of  the  same  trusts  and  powers  as  shall 

be  applicable,  To  the  intent  that  the  same  sum  of  £ 

may  be  held  and  applied  upon  the  trusts  hereinbefore 
declared  of  that  sum,  notwithstanding  any  ademption  by 


tiou. 
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PBidDiirT  XX.  reason  of  payment  or  reduction  in  my  lifetime  of  the  debt 

WILL  WITH  owing  from  the  said  G.  B.  (6).    [Oeneral  bequest  ofper^ 

AjrD*iwwi8^TOR  «^^^^y  ^^  ^f"^^  fot*  conversion  and  payment  of  funeral 

sALiAVD  ^^  testamentary  expenses^  debts,  and    legacies,  and 

BBAL  ssTATm.  investmeifU,  with  power  to  vary  investments,  see  »upra, 

o  m-.  ^  ^  P-  821    And  shall  out  of  the  income  of  the  said  tnist 

8.  Trust  to  pay     *^         . 

aonuity  to  testa-  premises  representing  my  residuary  personal  estate  pay  to 

tor's  wife  in  pre-  -j      •/»    j      •        r       i-i?  i  i»   /• 

ferenoe  to  other    my  Said  Wife  durmg  her  life  an  annual  sum  of  x  in 

annuities.  preference  and  priority  to  the   several  other  annuities 

hereinafter  bequeathed.  And  shall  in  the  next  place^ 
&c.  [trusts  to  pay  certain  annuities  to  the  testators* 
daughters  duHng  the  joint  lives  of  the  wife  and  ea/ih 

such   daughter    "  the    said   annual    sums    of   £    

each  to  be  paid  pari  passu  and  without  preference  or 

priority."    Direction  as  to  time  and  Tnode  of  payment  of 

9.  Direction  to     annuities,]    And  subject  to  the  payment  of  the  said 

pay  residue  of      annual  sums,  I  hereby  declare  that  the  said  trustees  and 

the  income  (after  '  •' 

payment  of  an-     trustee  shall  pay  the  income  of  the  same  trust  premises  to 

unities)  to  the 

wife  for  her  life,    my  said  wife  during  her  life  for  her  own  benefit.  And 

AFTER  her  death  shall  stand  possessed  of  the  said  trust 
premises  and  the  income  thereof  upon  the  trusts  and 
with  and  subject  to  the  powers,  provisoes,  and  declarations 
hereinafter  declared  and  expressed  concerning  the  same. 


{h)  See  another  form  of  a  bequest  of  a  debt  in  trust  for  the  debtor 
and  his  family,  supra,  p.  108.  The  clauses  in  the  text  provide 
against  the  diminution  or  extinguishment  of  the  legacy  by  the 
debt  or  part  of  it  being  paid  in  the  testator's  lifetime.  As  to  the 
ademption  of  specific  legacies  of  debts  and  securities  by  reoeipt  of 
the  debt,  see  2  Williams,  Executors,  Part  III.,  book  iiL,  chap.  3, 
s.  L ;  Ashbumer  v.  Macguire,  and  the  notes  thereto,  2  Lead.  Cas. 
Eq.  5th  ed.  pp.  267,  et  seq.  Another  mode,  and  perhaps  a  simpler 
one,  of  providing  against  ademption,  where  that  is  intended,  would 
be  to  bequeath  a  sum  of  money  equal  to  the  debt  to  the  trustees  upon 
trust  to  invest  and  vary  investments  and  upon  the  other  intended 
trusts,  and  then  to  provide  that  the  debt  or  so  much  of  it  as  may 
remain  owing  at  the  testator's  death  shall  be  appropriated  in  or 
towards  satisfaction  of  the  legacy,  and  giving  the  trustees  a  discre* 
tion  as  to  calling  it  in. 
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I  DEVISE,  &c.  [general  devise  of  real  estate  i/nduding    prwjedeht  xx. 
leaseholds,  to  the  trustees,  supra,  p.  78] ;  Upon  trust, 


WILL  WITH 


that  the  said  K  F.,  G.  R,  and  J.  K..  and  the  sur-  ^^^^^^^^ 
vivors  and  survivor  of  them,  and  the  heirs,  executors       saliakd 
or  administrators    respectively  of    such    survivor  shall     rbalestati. 

during  the  life  of  my  said  wife  receive  the  rents  and  lo.  General  do- 

profits  of  the  said  hereditaments  and  premises,  and  by  jise  of  real  es- 

and  out  of  the  same  pay  all  rents,  taxes,   rates,   and  n  in  trust  to 

other  outgoings  whatsoever,  which  shall  be  payable  in  ^^^®  the  rents 

respect  of  the  said  premises  or  any  of  them,   and  also  goings,  repairs, 

.1  r    1         •         xi  •  1  ^^^  insurance : 

the  expenses  of  keepmg  the  same  premises  and  every 

of  them  in  good  order  and  repair,  and  the  expense  of 

insuring  against  loss  or  damage  by  fire  such  part  of  the 

said  premises  as  shall  be  of  an  insurable  nature  (so  far  as 

the  same  respectively  shall  not  be  borne  by  the  tenants 

or  occupiers  of  the  same  premises,  or  as  the  said  trustees 

or  trustee  shall  think  fit  to  pay  the  same) ;  And  if  the  ^2.  —and  make 

income  of  my  said  residuary  personal   estate  shall  be  (if  any)  of  the 

insufficient  to  pay  the  several  annual  sums  hereinbefore  re^tobe'paid 

directed  to  be  paid  thereout,  shall  apply  the  net  residue  <>^to^t^e jn- 

of  the  said  rents  and  profits  in  or  towards  payment  of  the  sonaity ; 

said  several  annual  sums  or  such  of  them  as  shall  for  the 

time  being  be  subsisting  and  payable;    And  subject  therM'T^to^ 

thereto  shall  pay  the  said  net  residue  of  the  said  rents  the  wife  for  life; 

and  profits  unto  my  said  wife  and  her  assigns  during  her 

life ;  And  after  the  death  of  my  said  wife,  shall  sell,  &c.  i^.  —and  after 

[geTieral  trust  for  sale,  stcpra,  p,  80]  ;  And  shall  out  of  wife,  in  trust  to 

the  monies  to  arise  from  such  sale  pay  the  expenses  inci-  ^pj^^^/saie 

dent  thereto,  and  shall  stand  possessed  of  the  residue  of  *°d  ^^^^  residue 

1      •  1  t       1  •  "P**°  tnistfl 

the  same  monies  upon  the  trusts  and  with  and  subject  to  declared  in  a 
the  powers,  provisoes,  and  declarations  hereinafter  declared  of  t^wui.  ^*^ 
and  expressed  concerning  the  same  (c).    Provided  al-  15.  Direction 


(c)  The  trcLBts  dedared  by  this  will  of  the  testator's  real  estate  are  As  to  trusts 
not  to  be  reoommended  for  general  use.    The  best  method,  and  the  postponiog  the 

^         £ 1 

one  used  in  most  of  the  other  wills  in  this  work,  is  to  devise  the  real 
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that  the  testa- 
tor's wife  may 
occupy  his  resi- 
dence during  her 
life. 

16.  Power  for 
the  trustees  to 
sell  the  real 
estate  in  the 
lifetime  of  the 
wife  with  her 


WAYS  and  I  hereby  declare,  that  the  said  trustees  or 
trustee  shall  permit  my  said  wife  during  her  life,  or  so 
long  as  she  shall  please,  to  have  the  use  and  enjoyment 

of  the  house  at  aforesaid,  in  which  I  now  reside, 

with  the  garden,  pleasure  grounds,  and  appurtenances 
thereunto  beloDging.  Provided  also  and  I  hereby 
declare,  that  it  shall  be  lawful  for  the  said  trustees  or 
trustee  to  sell  the  said  hereditaments  and  premises  pass- 
ing by  the  general  devise  hereinbefore  contained,  or  any 
part  or  parts  thereof,  in  the  lifetime  of  my  said  wife,  if 
she  shall  consent  to  such  sale  or  sales,  or  (as  to  all  the 
said  hereditaments  and  premises  except  the  said  house 


estate  till  the 
death  of  the 
tenant  for  life. 


Effect  of  gift  of 
life  interest  in 
general  residue 
followed  by  trust 
for  specific  divi- 
sion in  throM'ing 
debts,  &c.,  on 
the  life  interest. 


estate  in  trust  for  sale  immediately  after  the  testator's  death,  blend- 
ing the  produce  of  the  sale,  and  of  the  conversion  of  the  personal 
estate,  into  one  trust  fund,  and  making  the  rents  and  profits  until  sale 
applicable  as  income.  It  may,  in  such  a  case,  always  be  proTided 
that  no  sale  of  the  real  estate,  or  of  any  particular  part  thereof, 
shall  be  made  in  the  lifetime  of  the  intended  tenant  for  life,  with- 
out his  or  her  consent.  Occasionally,  however,  testators  object  to  im- 
pressing their  real  estate  with  an  absolute  trust  for  sale,  till  after  the 
death  of  the  intended  tenant  for  life ;  finding  a  difficulty  in  under- 
standing that  the  effect  of  the  usual  trusts  with  the  suggested  restric- 
tion is  the  same  as  that  of  a  trust  for  sale  after  the  death  of  the 
tenant  for  life,  with  a  power  with  his  or  her  consent  to  sell  in  his 
or  her  lifetime.  The  Precedent  in  the  text  meets  this  view ;  and 
when  it  is  used,  a  power  of  sale  should  be  inserted,  and  a  power  to 
mortgage  may  obviously  be  also  convenient. 

If  the  scheme  of  the  will  should  be  to  give  to  the  testator's  widow 
a  life  interest  in  the  general  residue,  and  after  her  death  to  dispose 
specifically  of  any  considerable  portion  of  the  estate,  it  should  be 
borne  in  mind  that,  in  the  event  of  the  coi*pu8  of  the  residue  proving 
insufficient  to  pay  the  debts  and  charges  upon  the  estate,  they 
would  be  thrown  on  the  wife's  life  interest  in  the  residue  in 
exoneration  of  the  specific  gifts  in  remainder.  See  Hibon  v.  Hibon^ 
11  W.  B.  455,  9  Jur.  N.  S.  oil,  where  this  rule  of  administration 
was  applied.  This  consequence  of  the  £B.vour  shown  to  specific 
legatees  would  generally  be  in  direct  opposition  to  the  testator's 
wishes,  and  the  draftsman  should  take  care,  when  the  nature  of 
the  will  is  such  as  to  call  for  this  precaution,  to  guard  against  its 
accidental  application. 
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at in  which  I  now  reside,  and  the  garden  and  plea-  pbbokdhht  «, 

sure-grounds  thereto  belonging)  without  her  consent  if  wil77ith 

my  personal  estate  not  specifically  bequeathed  shall  be  a^hd^p^bm^f^ 

insufficient  to  pay  my  funeral  and  testamentary  expenses  ^^^^  ^^^ 

r    J          J      ^                                                                    J           r  ^  MORTOAQB  OF 

and  debts  and  the  legacies  bequeathed  by  this  my  will  or  ^rsal  bstatb. 


any  codicil  hereto :  And  I  declare,  that  the  said  trustees  consent,  or  in 

•'  ,  ,  case  of  the  de- 

and  trustee  shall  and  may,  in  case  of  making  any  such  ficiency  of  the 
sale  as  last  aforesaid,  have  and  exercise  all  the  same  \l         , .     ' 

'  17.  — MMi  in 

powers,  authorities,  and  discretions  as  if  the  same  were  such  case  to 
made  after  the  death  of  my  said  wife  in  pursuance  of  the  giyen  on  sales 
trust  for  sale  hereinbefore  contained ;  And  furtheb,  that  ^^^  ^®^  ^^^' 

18.  PurehaseTS 

if  any  such  sale  be  made  in  the  lifetime  of  my  said  wife  not  to  be  con- 
without  her  consent,  the  purchaser  or  purchasers  shall  tSS thepereonal 
not  be  bound  or  concerned  to  ascertain  or  inquire  as  to  ®?***®  ^  ^^' 

^  cient. 

the  insufficiency  of  my  said  personal  estate  not  specifically 
bequeathed,  or  to  see  that  the  money  to  be  produced  by 
such  sale  is  actually  wanted  for  the  purposes  aforesaid  or 
otherwise  as  to  the  propriety  or  expediency  of  such  sale. 
Provided  also,  and  I  declare,  that  if  my  said  personal  19.  Power  for 
estate  not  specifically  bequeathed  shall  be  insufficient  to  J^®  ^^^^  ^ 
pay  my  funeral  and  testamentary  expenses  and  debts  and  ^*®  ^  ^?^' 
the  legacies  bequeathed  by  this  my  will  or  any  codicil  money  by  mort- 
hereto,  it  shall  be  lawful  for  the  saidj  trustees  or  trustee        ' 
at  any  time  or  times  during  the  life  of  my  said  wife,  by 
mortgage  or  charge  of  the  said  hereditaments  and  pre- 
mises passing  by  the  general  devise  hereinbefore  con- 
tained, or  any  of  them,  to  raise  any  sum  or  sums  of  money 
which  the  said  trustees  or  tinistee  shall  think  necessary 
for  the  payment  of  the  said  funeral  and   testamentary 
expenses,  debts,  and  legacies,  or  such  part  thereof  as  my 
said  personal  estate  not  specifically  bequeathed  shall  be 
insufficient  to  pay,  and  the  interest  of  the  sum  or  sums  so 
to  be  raised  may  be  paid  out  of  the  rents  and  profits  of 
the  hereditaments  to  be  charged  herewith,  or  out  of  the 
income  of  any  part  or  parts  of  my  said  residuary  real  or 
personal  estate.     And  I  declare,  that  no  person  ad-  20.  Mortgagees 
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not  to  be  con- 
cerned to  see 
that  the  per- 
sonal estate  is 
deficient. 

21.  Trusts  of 
the  monies  to  be 
raised  by  sale 

or  mort^^  in 
the  wife's  life- 
time for  making 
good  deficiency 
of  personal 
estate; 

22.  — and  sub- 
ject thereto  by 
reference  to 
residuary  monies 
arising  from 
personal  estate. 


23.  Trusts  of  the 
general  re£i- 
duary  estate ; 


24.  — to  dis- 
charge any 
mortgages  which 
may  have  been 
made; 


25.  —and  hold 
residue  in  trust 
for  five  of  the 
testator^s  chil- 
dren equally. 


26.  Direction 


vanciDg  any  money  on  any  such  mortgage  or  charge  as 
aforesaid,  shall  be  bound  or  concerned  to  ascertain  or 
inquire  as  to  the  insufficiency  of  my  said  personal  estate 
not  specifically  bequeathed,  or  to  see  that  the  money  pro- 
posed to  be  raised  is  actually  wanted  for  the  purposes 
aforesaid,  or  otherwise  as  to  the  propriety  or  expediency 
of  such  money  being  raised.  And  I  FURTHER  declare 
that  the  said  trustees  and  trustee  shall  apply  the  monies 
to  arise  from  any  such  sale  as  la.st  aforesaid,  or  to  be 
raised  by  any  such  mortgage  or  charge  as  aforesaid,  or 
such  part  or  parts  (if  any)  of  such  monies  as  shall  be 
needed  for  that  purpose,  in  payment  of  all  such  part  and 
parts  of  the  said  funeral  and  testamentary  expenses, 
debts,  and  legacies,  as  my  said  personal  estate  not  spe- 
cifically bequeathed  shall  be  insufficient  to  pay;  And 
shall  stand  possessed  of  the  surplus  (if  any)  of  the  said 
monies  upon  and  for  the  trusts  and  purposes  herein 
declared  concerning  my  residuary  personal  estate,  and  as 
if  such  surplus  had  formed  part  thereof  (but  not  so  as  to 
increase  or  multiply  charges).  And  I  hereby  declare, 
that  subject  to  the  trusts  hereinbefore  declared,  and  after 
the  death  of  my  said  wife,  the  said  trustees  and  trustee 
shall  by  and  out  of  the  said  trust  premises  constituting  or 
representing  my  residuary  personal  estate,  and  by  and 
out  of  the  monies  to  arise  from  the  sale  of  the  said  here* 
ditaments  and  premises  hereinbefore  directed  to  be  sold 
after  the  death  of  my  said  wife,  in  the  first  place  pay  and 
discharge  any  sum  or  sums  of  money  which  may  have 
been  raised  by  mortgage  or  charge  under  the  power  in 
that  behalf  hereinbefore  contained,  and  all  arrears  (if  any) 
of  interest  thereon;  And  subject  thereto,  shall  stand 
possessed  of  all  the  said  trust  premises  and  the  income 
thereof,  in  trust  for  my  five  children  ["iKmiea]  in  equal 
shares.  IProviaion  that  shares  of  chUdi'en  dying  in 
testators  lifetime  without  issue  slwll  faU  hack  into  the 
residue,  supra,  p,  264,  mutatis  mutandis}.    Provided 
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ALWAYS,  and  I  declare,  that  in  case  my  said  son  F.  B.  shall    nvmbrnT  xx. 
survive  me,  the  said  trustees  and  trustee  shaU,  after  the       will  with 
death  of  my  said  wife,  retain  his  share  in  the  said  trust  ^^i^mv^K 
premises  representing  my  said  residuary  real  and  personal       *^"  ^^^ 
estate,  and  shall  invest  the  same,  so  far  as  not  already      KEkhwrAn, 
invested,  in  the  names  or  name,  or  under  the  legal  control  that  the  trustees 
of  the  said  trustees  or  trustee,  in  any  such  investments  as  share  ^fawm  ^ 
are  hereinbefore  authorised,  with  power  from  time  to  time  tJj?^  ^' 
to  vary  the  investment  thereof  at  their  or  his  discretion  ; 
And  shall  and  may  during  the  life  of  my  said  son  F.  B.,  27.  Upon  trost 

,  to  maintain  mm 

whether  he  shall  have  attained  the  age  of  twenty-one  out  of  the  in- 
years  or  not,  pay  or  ^pply  the  whole  or  such  part  as  the  ^™®  °'  ^^^ 
said  trustees  or  trustee  in  their  or  his  absolute  and  un- 
controlled discretion  shall  think  fit  of  the  income  of.  such 
share.  And  also  in  case  such  income  shall  in  the  opinion  of 
the  said  trustees  or  trustee  be  at  any  time  insufficient  for 
that  purpose,  then  any  part  of  the  capital  of  such  share 
for  or  towards  the  maintenance  and  personal  support  or 
benefit  of  the  said  F.  B.  And  I  declare  that  the  said 
trustees  or  trustee  may  themselves  or  himself  so  pay  or 
apply  the  same  income  or  capital,  or  may  pay  the  same 
for  that  purpose  during  the  minority  of  my  said  son  to  his 
guardian  or  guardians,  and  after  he  shall  have  attained 
his  majority,  to  any  persons  or  person  whom  the  said 
trustees  or  trustee  may  consider  suitable  to  be  entrusted 
with  the  application  of  such  moneys  for  his  benefit,  and 
the  receipt  of  such  guardian  or  guardians  or  other  persons 
or  person  shall,  and  in  the  case  of  any  such  guardian  or 
person  being  a  married  woman,  notwithstanding  her 
coverture,  be  an  effectual  discharge  for  the  same,  and  the 
said  trustees  or  trustee  shall  not  in  any  case  be  con- 
cerned to  require  any  account  of,  or  enquire  into  the 
application  of  such  moneys,  or  be  in  anywise  responsible 
for  any  loss  or  misapplication  thereof,  and  they  or  he  may 
make  such  payment  or  application  of  the  income  or  capital 
of  the  said  trust  fund  without  regard  to  the  existence  of 
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28.  And  to  ac- 
cumulate surplus 
income  within  21 
years  from  tes- 
tator's death. 


29.  And  after 
that  time  to  iiay 
surplus  income 
to  remainder- 
men. 


30.  Power  to 
the  trostees  at 
any  time,  if 
they  think  the 
fund  more  than 
sufficient  for  the 
son's  future 
maintenance,  to 
pay  over  any 
part  of  the  in- 
come or  capital 
to  the  remain- 
dermen. 


any  other  fund  or  property  belonging  to  my  said  son,  or 
available  or  applicable  for  his  maintenance  or  benefit. 
And  I  DIRECT  that  the  surplus  income  (if  any)  arising 
from  such  share  which  may  remain  after  such  payment  or 
application  as  aforesaid  shall,  during  the  life  of  my  said 
son,  and  whether  he  shall  be  under  the  age  of  twenty-one 
years  or  not,  but  not  after  the  expiration  of  twenty-one 
years  from  my  death,  be  accumulated  by  the  said  trustees 
or  trustee  (subject  as  hereinafter  provided)  by  investing 
the  same,  and  the  resulting  income  thereof,  as  an  addition 
to  the  capital  of  the  share  of  my  said  son,  and  so  that  the 
income  and  capital  of  such  accumulations  shall  be  subject 
to  the  trusts  and  powers  herein  declared  and  contained 
concerning  the  income  and  capital  of  such  original  share. 
And  I  DECLARE  that  the  said  trustees  or  trustee  shall, 
after  the  expiration  of  the  period  of  twenty-one  years  from 
my  death  (if  my  said  son  shall  be  living),  pay  or  apply 
such  surplus  income  as  aforesaid  to  the  persons  or  pei-son, 
and  in  the  manner  to  whom  and  in  which  the  income 
arising  from  the  share  of  my  said  son  would  for  the  time 
being  be  payable  or  applicable  under  the  trusts  herein- 
after contained  if  my  said  son  were  then  dead.  Provided 
ALWAYS,  and  I  expressly  declare,  that  notwithstanding  the 
trusts  hereinbefore  contained,  in  case  the  said  trustees  or 
trustee  shall  at  any  time  or  times  be  of  opinion  that  the 
retention  of  the  whole  surplus  income  or  capital  of  the 
said  trust  fund  representing  the  share  of  my  said  son  F.  B. 
is  not  necessary  for  his  future  maintenance  and  support, 
it  shall  be  lawful  for  the  said  trustees  or  trustee,,  in  case 
they  or  he  in  their  or  his  absolute  discretion  shall  so  think 
fit  (and  so  that  they  or  he  shall  be  subject  to  no  control 
or  responsibility  whatever  in  the  exercise  of  such  discre- 
tion), to  pay  or  apply  all  or  any  part  of  the  surplus  income 
arising  as  aforesaid  within  the  said  period  of  twenty-one 
years  from  my  decease,  or  the  accumulations  thereof,  or 

any  part  of  the  capital  of  the  said  original  trust  fund 
ft 
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representing  the  share  of  my  said  son,  to  the  persons  or  pawwDEHT  xx. 

person,  or  in  the  manner  to  or  in  which  the  same  income  will  with 

or  accumulations  or  capital  would  respectively  for  the  time  and  powbm^  for 

being  be  payable  or  applicable  under  the  trusts  herein-  sale  and 

\              .                        .  MORTGAGE  OP 

after  contained  if  my  said  son  were  then  dead,  such  accu-  real  estate. 


mulations  being  for  that  as  well  as  for  other  purposes 

treated  as  capital.     And  I  further  declare  and  direct  81.  Trust  after 

that  from  and  after  the  decease  of  my  said  son  F.  B.  the  for  the  other 

said  trustees  or  trustee  shall  stand  possessed  of  his  said  J^^^^ 

share  in  my  residuary  estate,  inclusive  of  accumulations, 

or  so  much  thereof  as  shall  not  have  been  applied  or 

disposed  of  under  the  trusts  and  powers  hereinbefore 

contained  in  trust  for  the  persons  or  person  who  would 

under  the  trusts  hereinbefore  contained  have  been  entitled 

thereto  as  part  of  my  residuary  estate  if  my  said  son  had 

died  in  my  lifetime  without  issue  (d).     \_Lea8hig  power, 

mpra,  p,  51.    Rents  "  of  such  of  the  said  hereditaments 

and  premises  as  having  become  saleable  shall  not  for  the 

time  being  have  been  sold,"  to  he  applied  os  income  of 

proceeds  of  sale,  p.  5 1,  note.   Power  to  postpone  conversion 

as  to  personal  estate,  vfith  corresponding  direction  cw  to 

income,  p.  49,  mutatis  mutandis.    Trustee  clause  and 

other  usual  clauses  as  in  Precedent  J.,  jf^p.  55,  et  seq.'] 

In  witness,  &c. 


(d)  See  the  trust  of  an  annuity  for  a  lunatic,  supra,  p.  305,  and 
the  note  thereto. 


VOL,  IV.  C  0 
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XXI. 

WILL  of  REAL  and  personal  esiate.  General  devise 
of  FREEHOLDS  of  inheritance  to  nephews  of  the  tes- 
tator and  tlieir  issue  male,  in  strict  settlement. 
Proviso  reducing  to  life  tenancies  tenants  in  tail 
Tnale  born  in  the  testator* s  life-time.  Name  aiid 
ARMS  clause.  Declaration  as  to  the  receipt  and 
application  of  rents  during  minorities.  Powers 
for  the  tenants  foi*  life  to  jointure  and  charge 
portions.  Powers  to  lease  for  twenty-one  years, 
to  grant  building  leases,  and  to  grant  mining 
leases.  Powers  of  granting  licences  to  copy- 
holders, and  of  enfranchisement.  Powers  of 
PARTITION,  and  of  sale  and  exchange.  Devise  of 
copyholds  upon  trusts  to  correspond  with  uses  of 
freeholds.    Bequest  of  leaseholds  upon  trusts 

to  CORRESPOND  with  USCS   of  FREEHOLDS.       TRUSTS 

for  RENEWAL  of  Icascs,  and  granisfor  lives  or  years. 
Bequest  of  chattels  as  heirlooms,  with  directions 
as   to   INVENTORY,   and   otheinvise.     Bequest   of 

RESIDUARY  PERSONAL  estate  Upov.  timst  for  CON- 
VERSION, and  for  application  of  residue  after 
payment  of  d^bts  and  legacies  as  if  it  had  arisen 
under  the  power  of  sale  of  the  real  estate.  Power 
to  POSTPONE  conversion  of  personal  estcUe,  and 
direction  as  to  intermediate  income.  Clause  sup- 
plemental to  STATUTORY  provisions  as  to  ap- 
pointment of  and  INDEMNITY  to  TRUSTEES.     VARL/L- 

tions  in  notes  givi^ng  short  forms  of  the  minority 
clause  and  of  powers  of  leasing  a^ul  sale  (a). 


Structure  of 
will  doTising 


(a)  Some  observations  as  to  the  structure  of  and  clauses  in  an 
ordinary  strict  settlement  of  real  estate  by  deed,  will  be  found  ante, 


!W!iiPi^ai—aB^— ^——^^—i^Bg^a^^i-g^^^wBT^  ~-*  -fci 
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I,  A.  B.,  of  &c.,   [8up7*a,  p.  26].     I   devise  all  the  pubcbdukt  xxi. 

manors,    advowsons,   messuages,    lands,   tenements,  and  will  devising 

hereditaments,  and  undivided  shares  of  manors,  advow-  *in\triot^ 

sons,   messuages,  lands,  tenements,   and    hereditaments,  ssttlemektih 

°  THE  MALE  LINK. 

being   freehold   of  inheritance  (6),   situate,   arising,   and 

being  in  the  counties  of and ,  or  elsewhere  in  doviae  of  real 

England,  Wales,  or  Ireland,  of  or  to  which  I  shall  at  my  <»***«> 

death  be  seised  or  entitled,  or  over  which  I  shall  at  my 

death  have  a  general  power  of  appointment  or  disposition 

by  will  (except  what  I  otherwise  dispose  of  by  this  my 

will  or  any  codicil  thereto),  To  the  use  of  my  nephew,  2.  —to  a 

J.  T.,  of,  &c.,  and  his  assigns,  for  his  life,  without  impeach-  JSator  for  Mo ; 

ment  of  waste  (c)  ;  and  from  and  after  the  decease  of  the 


VoLiii.,  Settlements,  pp.  271—276.  These  observations  are  for  refJ  estate  in 
the  most  part  also  applicable  to  a  will  of  which  the  main  purpose  ^^^.^ 
is  to  devise  real  estate  in  strict  settlement,  and  which  (as  noticed, 
supra,  p.  10)  differs  but  little  from  a  deed  with  the  like  object, 
except  in  the  formal  commencement  of  the  clauses,  and  the  sub- 
stitution of  the  words  ''in  tail*'  or  <4n  tail  male"  for  words  of 
limitation. 

The  Precedent  in  the  text  is  of  a  will  devising  estates  in  strict  I^cading  forms 
setUoment  in  the  male  line  only.  In  the  next  Precedent,  XXII.,  ^^^ 
estates  in  tail  male  and  in  tail  are  limited  to  sons  and  daughters  in 
saccession,  and  in  the  following  Precedent,  XXUI.,  estates 
are  limited  to  daughters  as  tenants  in  common  in  tail.  As  to 
these  three  cardinal  forms  of  strict  settlement,  and  generally  as  to 
the  order  of  limitations  in  a  strict  settlement,  see  ante,  Vol.  iii., 
Settlements,  pp.  324,  et  seq. 

(6)  In  wills  devising  estates  to  uses  in  strict  settlement,  the  Devise  to  uses 
devise  in  strict  settlement  should  comprise  freeholds  of  inheritance  J^^n  "^^ijo^id  ° 
only,  and  copyholds  and  leaseholds  (whether  for  lives  or  years)  comprise  frce- 
shoold  be  devised  and  bequeathed  to  trustees  upon  trusts  corre-  Isolds  of  inhc- 
sponding  to  the  uses  of  the  freeholds.    If  the  fee  is  vested  in  "*^°®  ^^  ^' 
trostees,  and  the  limitations  are  equitable  only,  the  freeholds  and 
copyholds  may  be  devised  together,  but  the  leaseholds,  being  in- 
oapahle  of  strict  settlement,  should  in  that  case  also  be  the  subject 
of  a  distinct  disposition. 

(c)  As  to  estates  for  life  without  impeachment  of  waste,  see  ante. 
Vol  iii«,  Settlements,  pp.  279  et  seq. ;  as  to  the  rights  of  a  tenant 
for  life  impeachable  for  waste,  see  also  Ilonywood  v.  Honywood, 
L.  B.  18  Eq.  306,  Lowndes  v.  Nortm,  6  Ch.  D.  139 ;  and  as  to  the 

c  c  2 
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3.  — remainder 
to  his  eldest  son 
for  life  ; 

4.  — remainder 
to  the  son's  first 
and  other  sons 
in  tail  male ; 


Manner  of  intro- 
ducing estates 
t{iil  and  limiting 
remainders  by 
will. 


said  J.  T.,  To  THE  USE  of  K.  T.,  tlie  eldest  son  of  the 
said  J.  T.,  and  his  assigns,  for  his  life,  without  impeach- 
ment of  waste ;  and  from  and  after  the  decease  of  the 
said  K.  T.,  To  THE  USE  of  the  first  and  every  other  son 
of  tlie  said  K.  T.  successively,  according  to  their  respec- 
tive seniorities  in  tail  male  (d) ;  And  in  default  of  such 


Contingent  Re- 
mainders Act, 
1877. 


right  to  the  pror^oeds  of  timber  cut  by  tho  order  of  the  Court,  see 
Iloinjiuood  V.  llonyivoody  ubi  sup.  The  enactment  in  the  Settled 
Estates  Act  extending  the  jurisdiction  of  the  Coiu't  to  direct  the 
fall  of  timber  (see  Vol.  iii.,  p.  289),  is  re-enacted  by  tho  Settled 
Estates  Act,  1877,  40  &  41  Vict.  c.  18,  s.  16.  If  the  tenant  for 
life  is  to  be  impeachable  for  waste,  this  may  be  effected  by  omit- 
ting the  words  "without  impeachment  of  waste;"  or,  if  it  be 
thought  desirable  to  express  it,  by  substituting  the  words  **  subject 
to  impeachment  for  waste;  "  see  Vol.  iii.,  p.  1141,  note.  As  to 
qualified  exemptions  fi'om  impeachment  for  waste,  f .  ^.,  a  limita- 
tion **  without  impeachment  of  waste,  except  spoil  or  destruction, 
or  wilful  or  permissive  waste  in  pulling  down  houses  or  buildings, 
or  suffering  tho  same  to  fall  into  decay,"  or  otherwise,  see  Vol.  iii,, 
pp.  304,  1140,  note. 

{d)  As  tho  word  **  heirs  "  is  not  essential  to  create  an  estate  of 
inheritance  by  will,  it  is  usual  in  wills,  instead  of  framing  the  limi- 
tations in  tail  in  the  same  manner  as  in  settlements  (see  ante, 
Vol.  iii.  pp.  980  et  seq.)  to  express  the  testatoi-'s  intention  by  the 
l)hrases  **  in  tail,*'  or  **  in  tail  male,"  as  the  case  may  be  (see  last 
2)age,  note).  It  must  of  course  be  stated  whether  the  deriseea 
are  to  take  in  succession  according  to  seniority,  or  together  as 
tenants  in  common  in  equal  shares.  It  is  also  common  to  intro- 
duce the  successive  limitations  by  the  words  **with  remainder," 
instead  of  tho  more  formal  phrase  * '  in  default  of  such  issue ; "  but 
the  latter  phrase  is  frequently  used,  as  in  the  Precedent  in  the 
text.  As  to  the  omission  in  modem  conveyancing  (in  consequence 
of  the  provision  in  the  Act  8  &  9  Vict.  c.  106,  s.  8,  protecting  con- 
tingent remainders  from  failure  by  the  forfeiture  of  the  preceding 
estate  of  freehold)  of  the  limitations  formerly  inserted  to  trustees 
during  the  continuance  of  the  life  estates  to  preserve  contingent 
remainders,  see  ante.  Vol.  iii.,  pp.  266 — 268;  and  as  to  the  doubt 
whether  that  enactment  applies  to  a  case  in  which  the  life  estate  is 
determined  under  a  provision  in  the  instrument  creating  the  limi- 
tations, such  as  a  shifting  clause,  and  the  expediency  in  that  case 
of  inserting  a  limitation  to  trustees  to  preserve,  see  Vol.  iii.,  p.  268, 
note  (m).  By  the  recent  Act  to  amend  the  law  as  to  contingent 
remainders,  40  &  41  Vict.  c.  33,  it  is  enacted  that  "Every  con- 
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issue,  To  THE  USE,  &c.  [dmilai'  limitations  to  the  second  ^kkcedilnt  xxi. 

son  of  the  tesUtUyi's  nephew  for  life,  with  remainder  to  will  devisincj 
his  first  and  other  sons  in  tail  male]  ;  And  in  default  of     ^^^graJc^™ 

such  issue,  To  the  use  of  the  third  and  every  other  after-  settlement  in 

*^  THE  MALE  LINE. 


bom  son  of  the  said  J.  T.  successively,  according  to  their 
respective  seniorities,  in  tail  male  ;  And  in  default  of  such  limitations  to 

the  nephew's 

second  son  and 
tingent  remainder  created  by  any  instrument  executed  after  the  his  issue  male  ; 

passing  of  the  Act,  or  by  any  will  or  codicil  revived  or  republished  6.  —remainder 

by  any  will  or  codicil  executed  after  that  date,  in  tenements  or  *?.*^®  nephew's 

hereditaments  of  any  tenure,  which  would  have  been  valid  as  a  gQ^s  in  taU 

springing  or  shifting  use  or  executory  devise  or  other  Hmitation,  male  ; 

had  it  not  had  a  sufficient  estate  to  support  it  as  a  contingent 

remainder,  shall,  in  the  event  of  the  particular  estate  determining 

before  the  contingent  remainder  vests,  bo  capable  of  taking  effect 

in  all  respects  as  if  the  contingent  remainder  had  originally  been 

created  as  a  springing  or  shifting  use  or  executory  devise  or  other 

executory  limitation."    The  Act,  it  will  be  observed,  does  not  save 

the  remainder  from  failure  unless  it  would  have  been  valid,  if 

originally  created  by  way  of  springing  or  shifting  use  or  executory 

devise  or  otherwise ;    so  that  a  remainder,  which  if  so  created 

would  have  been  void  as  infringing  the  rule  against  perpetuities, 

will  not  be  saved  by  the  Act.    Beference  has  already  been  made 

(supra,  p.  225,  note)  to  the  doubt  whether  the  late  Act  has 

eifected  its  object  in  the  case  of  a  gift  in  remainder  to  a  class,  some 

only  of  whom  have  attained  a  vested  interest  at  the  time  of  the 

determination  of  the  particular  estate.      By  the  effect  of  the 

late  Act  the  necessity  for  the  insertion  of  a  limitation  to  trustees 

to  preserve  contingent  remainders   is   superseded  in  all  cases 

in  which  the  gift  in  remainder  is  to  an  individual;  but  if  the 

gift  is  to  a  class,  subject  to  a  contingency  which  may  continue 

after  the  natural  determination  of  the  particular  estate ;  or  where 

the  contingency  cannot  so  continue,  but  the  particular  estate  is 

subject  to  premature  determination  by  means  of  a  shifting  clause, 

it  appears,  to  say  the  least,  to  be  the  safe  and  proper  course,  in 

the  present  state  of  the  law,  to  insert  a  limitation  to  trustees  to 

preserve;  but  it  maybe  proper,  having  regard  to  the  late  Act,  that 

the  form  of  the  trust  should  be  modified,  and  that  it  should  not  (as 

in  the  old  form)  be  in  terms  expressed  as  intended  to  preserve  the 

contingent  remainders.    The  late  Act  makes  no  provision  for  the 

destination  of  the  rents  in  the  interval  between  the  determination 

of  the  particular  estate  and  the  vesting  of  the  remainder,  this  being 

—and  no  doubt  properly — left  to  depend  on  the  ordinary  rules  of 

law  and  construction  which  may  be  applicable  to  the  particular 


390 


WILLS. 


PRECEDEHT  XXI. 

WILL  DEVISINQ 

BBAL  ESTATH 

IN  STRICT 

8BTILEUENT  IN 

THE  MALE  LINE. 


7.  — limitations 
in  favour  of 
another  nephew 
and  his  issue 
male; 

8.  — ultimate  re- 
mainder  in  fee. 


As  to  devises  to 
•*  right  heirs.*' 


issue,  &c.  [limitatiofis  as  above,  mutatia  mutandis,  to 
another  nephew,  L,  X,,  for  life,  with  remainder  to  his 
eldest  son,  JV.  Z.,  for  life,  remainder  to  tlie  first  and 
other  sons  of  N.  X.  in  tail  male,  remainder  to  the  second 
and  other  after-horn  sons  of  L.  X.,  in  tail  maU] ;  And  in 
default  of  such  issue  To  THE  use  of  the  right  heirs  of 
iny  late  father,  K  B.,  Esquire,  for  ever  (e).    Provided 


case  (see  as  to  this,  supra,  p.  311,  note);  but  it  will  of  course  be 
the  business  of  the  draftsman  to  make  express  provision  for  this, 
and  not  to  leave  it  to  implication  ;  and  the  insertion  of  a  limitation 
to  trustees  during  the  suspense  of  the  contingent  remainders,  may 
be  convenient  for  this  purpose  even  where  it  is  not  required  for  the 
preservation  of  the  remainders.     The  two  last  editions  of  this 
volume  contained  a  note  extracted  from  the  Penny  CyclopsDdia 
(Art,  **  Eemainder  ")  in  which  the  leading  principles  of  the  theory 
and  law  of  remainders  were  given  with  much  brevity  and  exactness, 
suggesting  at  the  same  time  some  novel  views  on  the  subject, 
which  was  the  work  of  the  editor,  the  late  eminent  scholar  and 
jimst,  Mr.  George  Long.    This  article  has  been  reprinted  with 
the  alterations  rendered  necessary  by  the  Act  of  8  &  9  Vict.  c.  106, 
in  the  English  Cyclopaodia,  and  as  access  to  it  may  be  had  in 
Lincoln's  Inn  Libraiy,  it  is,  to  save  space,  omitted  in  this  edition, 
(e)  A  devise  to  the  right  heirs  of  a  specified  person  will  vest  in 
the  person  answering  the  description  of  heir  at  the  testator's  death 
a  fee  simple  descendible  as  if  it  had  been  actually  acquired  by 
descent  from  the  ancestor.    See  3  &4  Wm.  4,  c.  106,  s.  4 ;  22  &  23 
Vict.  c.  35  (Lord  St.  Leonard's  Act),  ss.   19,  20;  ante,  Vol.  iii.. 
Settlements,  pp.  342  et  seq.  and  notes :  and  see  also  2  Jarm.  Wills, 
3rd  ed.,  c.  28,  pp.  55  et  seq. ;  and  to  the  cases  there  cited,  add 
Thorpe  V.  TJiorpe,  1  Hnrl.  &  Colt.  826  (devise  of  lands  to  the  tes- 
tator's right  heirs  of  the  name  of  Henry  Thorpe).    A  devise  to  the 
testator's  right  heirs,  which  would  foimerly  haye  been  inoperative, 
leaving  the  heir  to  take  by  his  better  title  by  descent,  will  now, 
under  3  &  4  Wm.  4,  c.  104,  s.  3,  confer  on  the  heir  a  title  by  pur- 
chase as  a  devisee.    Under  such  a  devise  the  person  answering  the 
description  of  heir  at  the  death  will  take,  but  when  the  devised 
estate  would  be  descendible  otherwise  than  to  the  heir  general,  as 
in  the  case  of  gavelkind  or  borough  English  estates,  the  question 
arises  whether  the  heir  general  or  the  person  or  persons  who  would 
have  been  inheritable  to  tho  devised  estate,  shall  take  under  the 
description  of  heir.  In  Sladen  v.  Sladen,  2  Johns.  &  Hem.  367,  in 
which  >)y  a  will  dated  in  1822,  freeholds  of  gavelkind  tenure  and 
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ALWAYS,  that  if  any  peraon  or  persons  whom  I  have  made    pwsobdbnt  xxi. 
tenant  or  tenants  in  tail  male  by"  purchase  of  the  said    wrLLDBviswa 
premises  hereinbefore  devised,  is  or  are  now  bom,  or  shall      "^otmot™ 
hereafter  be  bom  in  my  lifetime,  the  estate  in  tail  male    s^pslruekt  in 

hereby  devised  to  each  such  person  shall  not  take  effect, '■• 

and  in  lieu  thereof  I  devise  the  said  hereditaments  to  the  reducbg^to  life 
use  of  the  person  respectively  whose  estate  in  tail  male  i^'lSfmaieTom 
shall  fidl  as  aforesaid,  for  his  life,  without  impeachment  i?  *^e  testator's 
of  waste,  and  after  his  decease.  To  the  use  of  his  first  and 
other  sons  successively,    according   to    their   respective 
seniorities,  in  tail  male  ;  But  no  person  who  shall  be  en 
ventre  sa  mfere  at  my  decease  shall,  with  reference  to  the 
operation  of  the  proviso  lastly  hereinbefore  contained,  be 
considered  as  bom  in  my  lifetime  (/).  Provided  always,  ^^-  N*™«  ^^ 

"  •'  '  arms  clause. 

leaseholds  were  devised  in  strict  settlement,  with  an  ultimate  limi- 
tation to  the  testator's  own  right  heirs /it  was  held  that,  consider- 
ing the  manner  in  which  the  testator  had  mixed  the  freehold  and 
leasehold  estates,  he  mnst  be  taken  to  have  meant  by  the  ultimate 
gift  to  designate  his  heir-at-law.  A  doubt  was  expressed  by  the 
Yioe  Chancellor  in  that  case,  whether  in  the  absence  of  any  such 
circumstances,  the  gavelkind  heirs  would  not  have  been  entitled ; 
but  in  Garland  v.  Beverley y  9  Ch.  D.  213,  where  the  devise  com- 
prised gavelkind  lands  only,  it  was  decided  that  the  heir  general 
was  entitled.  See  also  Thorpe  v.  Ow;«i,  2  Sm.  &  Gif.  90,  Folley  v. 
Pdley,  31  Beav.  363.  In  Davis  v.  Kirk,  2  Kay  &  Johns.  391,  the 
will  was  dated  in  1845,  and  the  testator  devised  his  estate  to 
trustees,  upon  trust  after  the  death  of  the  tenant  for  life,  to  convoy 
to  such  person  as  should  answer  the  description  of  the  testator's 
heir  at  law;  and  it  was  held  that  the  heir  at  common  law  was 
entitled  to  land  which  had  descended  to  the  testator  ex  parte 
matemdy  the  terms  of  the  trust  being  such  as  to  exclude  every 
other  interpretation.  Where  the  ultimate  remainder  is  to  the  right 
heirs  of  a  person  to  whom  an  estate  of  freehold  is  previously  limited 
by  the  will,  the  rule  in  Shelley's  case  will  of  course  in  general 
apply,  see  Vol.  iii.,  p.  343,  note  (q) ;  but  if  the  devise  is  of  gavel- 
kind land  or  other  land  not  descendible  to  the  heir  at  common  law, 
it  is  conceived  that  the  rule  would  be  excluded.  See,  as  to  this 
role,  Tudor's  Lead.  Cas.  Conv.,  3rd  ed.,  pp.  599  et  seq. 

(/}  This  express  exclusion  of  persons  en  ventre  sa  mere  at  the 
testator's  death  is  inserted  in  consequence  of  the  cases  deciding 
that  the  words  **  living  "  Mid  *'bom  **  in  gifts  to  children,  include 
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PBEOEDBHT  XXI.  aud  I  hereby  declare,  that  every  person  who,  under  this 

WILL  DKvisiira  my  will,  shall  become  entitled  as  tenant  for^  life,  or  as 

^w'sTwcT^*  tenant  in  tail  male,  to  the  actual  possession  or  to  the 

SBTTLBMBNT  i»  roceipt  of  tho  rents  and  profits  of  the  said  premises  here- 

THK  MALH  LINK.  ^  *  i  i_  i 

inbefore  devised,  and  who  shall  not  then  use  and  bear  the 


9  a.  Proviso 
reducing  to  life 
tenancies  tenants 
and  persons 
inheritable  in 
tail  male  bom  in 
the  testator  s 
lifetime. 


ohildren  en  ventre  sa  m^re  at  the  time;  see  ante,  Yol.  iii.,  Settle- 
ments,  p.  153,  note  (g),  Pearce  v.  Carrington,  L.  E.  8  Ch.  Ap.  969. 
It  appears  desirable  that  the  clause  in  the  text  should  not  extend  to 
persons  in  that  situation ;  but  it  would  seem  from  the  case  of  Blas'^ 
»on  V.  Blassaut  2  De  G.  J.  &  S.  665,  cited  in  the  note  referred  to,  in 
which  it  was  decided  that  the  construction  in  question  is  not  ad- 
missible unless  it  is  for  the  benefit  of  the  child  to  adopt  it,  that 
the  word  *'  bom  "  would  not  in  this  case  be  construed  as  having 
the  extended  meaning ;  so  that  the  proviso  restricting  it  is  prob« 
ably  superfluous. 

In  the  following  form,  reducing  the  estates  in  tail  male  given  by 
the  limitations  to  tenancies  for  life,  the  operation  of  the  proviso  is 
not  confined  to  tenants  in  tail  male  by  purchase,  but  extends  also  to 
persons  inheritable  under  the  limitations,  if  bom  in  the  testator's 
lifetime: 

"Provided  always,  that  every  person  actually  bora 
in  my  lifetime  (but  not  any  person  en  ventre  sa  mere  at 
my  decease),  who,  under  the  limitations  hereinbefore 
contained,  would  be  entitled  or  inheritable  to  an  estate 
in  tail  male  in  the  said  premises  hereinbefore  devised* 
shall  in  the  place  and  order  in  which  he  would  be  enti- 
tled or  inheritable  as  aforesaid,  take  therein  in  lieu  of  the 
estate  in  tail  male  to  which  he  would  have  been  entitled 
or  inheritable  as  aforesaid,  an  estate  for  his  life  only 
without  impeachment  of  waste,  with  remainder  after  the 
death  of  such  person,  and  the  death  and  failure  of  issue 
male  of  his  sons  bom  in  my  lifetime  (if  any),  to  his  sons 
bom  after  my  decease  successively,  according  to  their 
respective  seniorities  in  tail  male." 

In  the  will  from  which  the  following  form  was  taken,  the  limita- 
tions were  equitable  (the  devised  estates  being  vested  in  trustees  ia 
fee  simple),  and  there  were  direct  limitations  for  life  to  the  sons 
bom  in  the  testator's  lifetime  of  each  of  the  tenants  for  life  (the 
testator's  brothers  and  other  persons),  with  remainders  to  the  sona 
of  such  sons  in  tail  male,  followed  by  limitations  in  tail  male  to 
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surname  and  arms  of  B.,  shall,  within  one  year  after  he  PRucMKifT  xxi. 

shall  so  become  entitled,  or  (being  an  infant)  within  one  will  DKYisnia 

year  after  he  shall  attain  the  age  of  twenty-one  years  *^\J^ct* 

(unless  in  the  said  respective  cases  any  such  person  shall  skwlkmbnt  in 

^                                                             -^                                       .                                             .  ^^*    UALB  LINK. 

be  prevented  by  death),  take  upon  himself  and  use  in  all  

deeds  and  writings  which  he  shall  sign,  and  upon  all  occa- 
sions, the  surname  of  B.,  together  with  his  own  family 


the  80118  of  the  tenant  for  life  bom  after  the  teetatoT'8  death. 
Under  these  ciroumstances,  the  object  of  the  clause  was  to  convert 
into  a  life  estate  the  estate  in  tail  male  of  a  grandson  born  in  the 
testator's  lifetime  of  any  of  his  brothers : 

"  Provided  always,  and  I  declare,  that  with  respect  to  9  &.  Proviso 
every  or  any  grandson  of  any  of  my  said  brothers  herein-  "Cueing  to  life 

,-  ,,.,  ,,  tenancies  grand- 

before  named,  which  grandson  shall  have  been  born  at  sons  bom  in  the 
the  time  of  my  decease,  and  according  to  the  tenor  of  t^*Sf  tenants 
the  limitations  or  trusts  hereinbefore  contained,  would  for  life. 
take  an  equitable  estate  in  tail  male  in  my  said  estates 
hereinbefore  devised  or  limited  as  aforesaid,  such  grand- 
son shall  not  take  or  be  entitled  to  such  estate  in  tail 
male  in  the  same  premises,  but  in  lieu  thereof,  and  in 
the  same  or  the  corresponding  place  in  the  order  of  the 
equitable  limitations  or  trusts  aforesaid,  shall  take  in  the 
same  premises  an  equitable  estate  for  his  life  without 
impeachment  of  waste,  with  immediate  equitable  remain- 
der to  his  first  and  other  sons  successively,  according  to 
their  respective  seniorities,  in  tail  male,  as  if  limitations 
or  trusts  for  those  purposes  had  been  contained  in  this  my 
will ;  and  this  my  will  shall  as  well  with  regard  to  the 
course  and  order  of  the  succession  and  devolution  of  the 
said  estates  as  with  regard  to  the  exercise  of  the  powers 
hereby  given,  and  in  all  other  respects,  be  construed  and 
take  effect  accordingly.  Provided  always,  and  I  hereby  • 
declare,  that  no  person  who  shall  be  en  ventre  sa  mfere  at 
my  decease  shall  with  reference  to  the  operation  of  the 
limitations  hereinbefore  contained,  or  of  the  proviso 
lastly  hereinbefore  contained,  be  considered  as  then 
bom." 
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1 1.  Penalty  for 
not  assaming  < 
the  name  and 
anus. 


12.  Limitation 
to  trustees  in 
event  of  life 
estate  being 
forfeited  in  trust 
for  remainder- 
men. 


surname,  and  quarter  the  arms  of  B.  with  his  own  famUy 
arms,  and  shall,  within  the  said  one  year  (unless  pre- 
vented by  death),  apply  for  and  endeavour  to  obtain  a 
proper  licence  from  the  Crown,  or  take  such  other  steps 
as  may  be  requisite  to  authorise  him  so  to  take,  use,  and 
bear  the  said  surname  and  arms  of  B. :  And  fuktheb^ 
that  in  case   any  such  person  shall  refuse   or  neglect, 
within  the  said  one  year,  to  take,  use,  and  bear  such  sur- 
name and  arms,  or  to  take  such  steps  as  aforesaid,  or  shall 
at  any  time  afterwards  discontinue  to  use  and  bear  such 
surname  or  arms,  Then  and  in  every  such  case,  immedi- 
ately after  the  expiration  of  the  said  one  year,  or  immedi- 
ately after  such  discontinuance  as  aforesaid,  as  the  case 
may  be,  if  the  person  who  shall  so,  for  the  time  being, 
refuse,  neglect,  or  discontinue  as  aforesaid,  shall  be  tenant 
for  life,  the  limitation  to  the  use  of  such  person  and  his 
assigns  during  his  life  shall  absolutely  determine,  and  if 
the  person  who  shall  so  for  the  time  being  refuse,  neglect, 
or  discontinue  as  aforesaid,  shall  be  tenant  in  tail  male, 
then  the  limitation  under   which   such  person   shall  be 
tenant  in  tail  male  shall  absolutely  determine,  and  in  the 
said  respective  cases  the  said  premises  hereinbefore  de- 
vised shall  immediately  go  to  the  person  or  persons  next 
in  remainder  under  the  limitations  of  this  my  will,  in  the 
same  manner  as  if  such  person  being  tenant  for  life  were 
dead,  or  being  tenant  in  tail  male  were  dead,  and  there 
were  a  general  failure  of  issue  inheritable  under  such  limi- 
tation in  tail  male.     Provided  always,  and  I  hereby 
declare  that  in  the  event  of  the  determination  under  the 
proviso  lastly  hereinbefore  contained  of  the  estate  herein- 
before limited  to  any  person  who  shall  refuse,  neglect,  or 
discontinue  as  aforesaid,  and  who  shall  be  tenant  for  life, 
the  said  premises  hereinbefore  devised  shall,  from  and 
after  such  determination,  go  and  remain  to  the  use  of 
E.  F.,  of  &C.,  and  G.  H.,  of  &c.,  their  heirs  and  assigns 
during  the  life  of  the  person  so  refusing,  neglecting,  or 
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discontinuing,  upon  trust  thenceforth  during  the  life  of  prbckdbni  xxi. 

such  person  to  pay  the  rents  and  profits  of  the  said  pre-  will  Dinsiira 

mises  to,  or  permit  the  same  to  be  received  by,  the  person  ^^otmot™ 

or  persons  for  the  time  beingentitled  under  the  limitations  8»TTLBicitNT  in 

*                                                                     '^                                                                        ^  THE  MALE  LIRE. 

hereinbefore  contained  to  the  first  vested  estate  in  re- 

mainder  expectant  on  the  decease  of  such  person  as  afore- 
said (g).  Provided  always,  and  I  hereby  declare,  that  if  18.  Declaration 


{g)  As  to  shifting  clauses  in  general,  see  ante,  Vol.  iii.,  Settle-  As  to  name  and 
ments,  pp.  349 — 402 ;  and  as  to  the  name  and  arms  clause  and  the  arms  clause, 
various  points  connected  with  it,  see  id.  pp.  352 — 368.  In  D'Eyn- 
court  V.  Gregory  f  1  Oh.  D.  441,  it  was  held  that  a  proviso  requiring 
a  devisee  to  take  the  testator's  surname  was  not  (as  appears  to 
have  been  commonly  supposed)  sufficiently  complied  with  by  adding 
the  name  before  that  of  the  devisee,  but  that  it  must  be  added  after 
as  the  principal  surname.  Ignorance  on  the  part  of  a  devisee  of  a 
condition,  such  as  a  name  and  arms  clause,  annexed  to  the  gift, 
will  not  prevent  the  forfeiture  taking  effect,  Astley  v.  Earl  of 
Essex,  L.  E.  18  Eq.  290.  In  the  same  case  it  was  held  that  a 
devisee  who  remained  in  possession  for  twenty  years  after  incurring 
a  forfeiture  by  non-compliance  with  the  condition,  had  not  acquired 
a  title  by  adverse  possession. 

The  name  and  arms  clause  in  the  text  is  appropriate  to  the  case 
of  there  being  limitations  to  males  and  in  the  male  lino  only. 
Other  forms  suitable  to  other  cases  will  be  found  infra,  Precedents 
XXn.  and  XXIII.  As  to  the  limitation  in  the  text  to  trustees  in 
the  event  of  a  forfeiture  by  a  tenant  for  life,  see  supra,  p  389, 
note.  In  the  case  of  such  a  will  as  that  in  the  text,  this  limi- 
tation is  not  necessary  for  the  preservation  of  the  contingent 
remainders,  but  its  insertion  is  proper  in  order  to  provide  for  the 
destination  of  the  rents ;  see  the  same  note,  and  Vol.  iii.,  pp.  368, 
385  ot  seq. 

In  the  wiU  from  which  the  following  form  was  taken,  accumula- 
tions during  minorities  were  in  all  cases  to  be  invested  in  the  pur- 
chase of  lands  to  be  settled  to  the  same  uses  as  the  devised  estates, 
and  the  limitation  to  trustees  in  case  of  the  operation  of  the  shift- 
ing clause,  contains  a  corresponding  trust  for  accumulation  by 
reference : 

"  Provided  always,  that  if  by  virtue  of  the  proviso  i2a.  Limitation 
lastly  hereinbefore  contained  there  shall  at  any  time  be  a  ^uriM*^  con- 
cesser  or  determination  of  the  estate  of  any  person  hereby  tingency  of  re- 
made tenant  for  life  of  the  estates  and  hereditaments  ^^g*^fo/tho 
hereinbefore  devised,  £vnd  in  consequence  of  such  cesser- ^^'^"^^^io?^  of 
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as  to  the  receipt 
and  application 
of  rents  during 
minorities. 


any  person  who  under  this  my  will  would  (but  for  this  pro- 
viso) be  entitled  to  the  possession  or  receipt  of  the  rents  and 
profits  of  the  said  premises  hereinbefore  devised  as  tenant 
for  life  or  as  tenant  in  tail  male  by  purchase  shall  be  under 
the  age  of  twenty-one  years,  the  said  E.  F.  and  G.  H.,  and 
the  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  shall  enter  into  the  possession  or  the 
receipt  of  the  rents  and  profits  of  the  same  premises, 
and  shall  during  the  minority  of  such  tenant  for  life  or 


the  rents  for  21 
years,  by  refer- 
ence to  the 
direction  for 
aocamnlation 
during  minoii- 
ties. 


or  determination  there  shall  be  a  suspense  or  contingency 
of  the  then  immediate  expectant  or  eventual  estate  or 
interest  in  the  said  estates  and  hereditaments,  then  and 
so  often  as  the  same  shall  happen,  the  same  estates  and 
hereditaments  shall  remain  and  be,  To  the  use  of  the  said 
[timstees],  their  heirs  and  assigns,  during  every  such  sus- 
pense or  contingency  as  aforesaid,  Upon  trust  during  the 
period  of  twenty-one  years,  to  be  computed  from  my  de- 
cease, or  for  so  much  of  such  period  as  the  then  immediate 
expectant  remainder  for  the  time  being  in  the  said  pre- 
mises shall  be  in  contingency  or  suspense,  to  accumulate 
the  rents  and  profits  arising  from  the  said  estates  and 
hereditaments  in  the  way  of  compound  interest,  and  to 
apply  the  same  with  the  accumulations  in  the  manner  in 
which  I  have  hereinafter  directed  the  rents  and  profits 
arising  from  the  said  estates  and  hereditaments  herein- 
before devised  during  the  minorities  of  any  of  the  persons 
for  the  time  being  entitled  to  the  actual  possession  or  to 
the  receipt  of  the  rents  and  profits  of  the  said  estates  and 
hereditaments,  to  be  accumulated  and  applied,  or  as  near 
thereto  as  circumstances  will  permit ;  And  to  pay  such  of 
the  rents  and  profits  (if  any)  as  shall  arise  from  the  said 
estates  and  hereditaments  hereinbefore  devised  after  the 
said  period  of  twenty-one  years  to  the  person  or  persons 
entitled  to  the  then  first  vested  estate  therein  respectively 
expectant  on  the  failure  or  determination  of  such  vacant 
or  contingent  remainder  or  remaindei*s.'* 
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tenant  in  tail  male  by  purchase  continue  in  such  posses-    p»"okwbht  xxi. 
sion  or  receipt,  and  manage  or  superintend  the  manage-    will  devisino 

KKAL  ESTATE 

ment  of  the  same  premises,  and  may  cut  timber  and       i^  strict 
underwood  from  time  to  time  in  the  usual  course  for  sale   f?!.™^!!^^ '^ 

THE  HALE  LINE. 

or  repairs  or  otherwise,  and  erect,  pull  down,  and  repair 
houses  and  other  buildings  and  erections,  and  drain  or 
otherwise  improve  all  or  any  of  the  said  premises,  and 
insure  houses,  buildings,  and  other  property  against  Joss 
or  damage  by  fire,  and  make  allowances  to  and  an-ange- 
ments  with  tenants  and  others,  and  accept  surrenders  of 
leases  and  tenancies,  and  generally  may  deal  with  the 
premises  as  they  or  he  might  do  if  they  or  he  were  the 
absolute  beneficial  ownera  or  owner  thereof,  without 
being  answerable  for  any  loss  or  damage  which  may 
happen  thereby ;  And  shall,  during  such  minority,  by 
and  out  of  the  rents  and  profits  of  the  said  premises 
(including  the  produce  of  the  sale  of  timber  and  under- 
wood), pay  and  discharge  the  expenses  incurred  in  and 
about  such  management,  or  in  the  exercise  of  any  of  the 
pollers  aforesaid,  or  otherwise  in  respect  of  the  premises, 
and  all  outgoings  which  they  or  he  shall  think  fit  to  pay, 
and  keep  down  any  annual  sum  or  sums  of  money  which 
may  for  the  time  being  be  charged  upon  the  same  pre- 
mises or  any  part  thereof,  and  the  interest  of  any  prin- 
cipal sum  or  sums  of  money  which  may  be  charged  by 
way  of  mortgage  or  otherwise  upon  the  same  premises 
or  any  part  thereof,  and  apply  any  annual  sum  or  sums 
of  money  which  they  or  he  shall  think  proper,  according 
to  the  age  of  such  minor,  in  or  towards  the  maintenance, 
education,  advancement,  or  benefit  of  such  minor;  And 
SHALL  invest  the  residue  of  such  rents  and  profits  in 
their  or  his  names  or  name,  in  or  upon  any  of  the  Public 
stocks  or  funds  or  Government  securities  of  the  United 
Kingdom,  or  upon  real  securities  in  England  or  Wales 
(but  not  in  any  other  mode  of  investment),  and  may  from 
time  to  time  vary  the  same  investments  at  discretion ; 
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And  shall  accumulate  the  income  of  the  said  stocks, 
funds,  and  securities  in  the  way  of  compound  interest, 
by  similarly  investing  the  same  and  the  resulting  income 
from  time  to  time ;  And  shall  stand  possessed  of  the 
said  rents  and  profits  and  the  said  original  and  accumu-* 
lated  stocks,  funds,  and  securities,  and  the  income  thereof 
respectively,  upon  the  tinists  following  (that  is  to  say). 
If  the  person  during  whose  minority  the  said  rents  and 
profits  shall  have  been  accumulated  as  aforesaid  shall 
attain  the  age  of  twenty-one  years,  then  upon  trust 
(unless  the  interest  of  such  person  shall  have  arisen, 
and  shall  determine  as  next  hereinafter  mentioned) 
to  pay,  transfer,  or  assign  the  same  to  such  person,  his 
executors  or  administrators,  as  his  personal  estate ;  But 
if  such  person  shall  die  under  the  age  of  twenty-one 
yeai-s,  or  if  his  interest  in  the  said  rents  and  profits  shall 
have  arisen  under  the  clause  hereinbefore  contained  pro- 
viding for  the  destination  of  the  said  rents  and  profits  after 
the  forfeiture  of  a  tenant  for  life,  and  during  a  vacancy 
or  contingency  of  issue  of  such  tenant  for  life,  and  shall 
determine  previously  to  such  person  attaining  the  age  of 
twenty-one  years,  by  such  issue  coming  into  existence, 
then  from  and  after  the  decease  of  such  person,  or  the 
birth  of  such  issue  as  aforesaid,  upon  the  trusts  and  with 
and  subject  to  the  powers,  provisoes,  and  declarations 
hereinafter  declared  and  contained  of  and  concerning  the 
monies  to  arise  from  a  sale  in  pursuance  of  the  power  of 
sale  hereinafter  contained,  and  the  stocks,  funds,  and 
securities  in  or  upon  which  such  monies  are  hereinafter 
authorised  to  be  invested,  and  the  income  thereof  re- 
spectively. Provided  nevertheless,  that  it  shall  be 
lawful  for  the  said  E.  F.  and  G.  H.  and  the  sur\'ivor  of 
them,  and  the  executors  or  administrators  of  such  survivor' 
at  any  time  or  times  during  any  such  minority  as  afore- 
said, to  apply  any  part  of  the  accumulations  of  such 
minority  in  such  manner  for  the  permanent  improvement 
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of  the  property  as  they  or  he  shall  think  fit  (A).     PRO"   p»wj™wt  xxi. 
VIDED  ALWAYS,  and  I  hereby  declare,  that  it  shall  be    willdbvisinq 
lawful  for  every  person  hereby  made  tenant  for  life  of 
the  said  premises  hereinbefore  devised,  either  before  or 
after  he  shall  under  this  my  will  be   entitled  to  the  ,^   ^ 

•^  14.  Power  for 

— tenants  for  lifo 

(A)  As  to  the  clause  providLng  for  the  receipt  and  application  of      joi'^^'ire' 
the  rents  during  minorities,  see  ante,  voL  iii.,  Settlements,  pp.  ^stoclauw 
463—465,  and  see  p.  465,  note,  with  respect  to  its  operation  being  receipt  and 
restricted  within  the  limits  prescribed  by  the  rule  against  per-  application  of 
petuities,  and  with  respect  to  the  bearing  of  the  Thellusson  Act  on  ^?*®  during 
the  trust  for  accumulation.    The  clause  in  the  text  is  adapted  to 
the  case  of  there  being  limitations  to  males  in  the  male  line  only, 
and  other  forms  adapted  to  the  case  of  limitations  to  females  in 
succession  or  as  tenants  in  common,  will  ^be  found  infra.  Prece- 
dents XXn.  and  XXTTI.    In  all  the  forms  referred  to,  the  trusts 
of  the  accumulated  fund  are  adapted  to  wills  containing  a  name 
and  arms  clause,  or  other  shifting  clause;   if,  in  a  will  of  the 
general  frame  of  that  in  the  text,  there  were  no  uhifting  clause, 
the  alternative  trusts  of  the  rents  and  profits  and  accumulations, 
instead  of  being  like  those  in  the  text  (see  last  page),  would  be 
in  the  following  form  :— 

"If  the  person  during  whose  minority  the  said  rents  Fonnofalter- 
and  profits  shall  have  been  accumulated  as  aforesaid  shall  ^cumulations 
attain  the  age  of  twenty-one  years,  then  upon  tnist  to  pay,  arising  during 

"•'  1  1  !_•  X  mmontiesm 

assign,  or  transfer  the  same  to  such  person,  his  executors,  a  will  not  Con- 
or administrators,  as  his  personal  estate  :   but  if  such  **"""«  ^  «^^^* 

'  r  1  mg  clause. 

person  shall  die  under  the  age  of  twenty-one  yeans,  then 
upon  the  trusts,  &c.  {afterwarda  declared  concerning  sale, 
TTumies,  and  investments  ihereof  as  in  the  text]'* 

When,  instead  of  the  ordinary  power  of  sale  being  inserted  in 
the  settiement,  the  details  of  the  power  are  left  to  the  operation  of 
the  Act  23  &  24  Vict.  c.  145,  the  following  should  be  substituted 
for  the  reference  to  the  power  of  sale  in  the  alternative  trust  of 
the  accumulations : — 

"Then  upon  the  trusts,  and  with  and  subject  to  the  Trusts  of  accu- 
powers  and  provisions  applicable  to  the  monies  to  arise  referenc»^to^ 
from  a  sale  in  pursuance  of  the  power  of  sale  hereinafter  proceeds  of  sale 

1  ,     .         .      -I       i»       1  1  '1^'       •  when  details  of 

contained,  and  the  stocks,  funds,  and  securities  in  or  upon  power  of  sale 
which   such  monies  may  be  invested,  and  the  income  aje  left  *<>  the 

statute. 

thereof  respectively." 


^^ 
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possession  or  to  the  receipt  of  the  rents  and  profits  of 
the  said  premises  (but  subject  and  without  prejudice  to 
the  uses  and  estates  preceding  the  estate  of  the  person 
for  the  time  being  exercising  this  power,  and  to  the 
powers    annexed    to    such    preceding    uses    or    estates, 


13a.  Direction 
to  accumulate 
BurpluB  rents 
during  minori- 
ties, and  invest 
accumulations  in 
the  purchase  of 
lands  to  be 
settled  to  the 
same  uses  as 
the  devised 
estates. 


Direction  for 
ticcumuktion  of 
rents  of  estates 
purchased 
during  period  of 
accumulation. 


In  the  following  form  the  accumulations  during  minority,  in- 
stead of  devolving  on  the  minor  should  he  come  of  age,  are  subject 
to  a  general  direction  for  investment  in  the  purchase  of  lands  to 
be  settled  to  the  same  uses  as  the  devised  estates  (see  p.  395,  note, 
supra). 

"And  mt  will  further  is,  that  the  residue  or  surphis  of 
the  rents  and  profits  of  the  said  estates  and  hereditaments 
shall  during  the  last-mentioned  period  be  invested  by  and 
in  the  names  or  name  of  the  said  trustees  or  trustee  for 
the  time  being,  in  any  of  the  public  stocks  or  funds  or 
Government  securities  of  the  United  Kingdom,  or  in 
stock  of  the  Bank  of  England,  or  upon  real  securities  in 
England  or  Wales  (but  not  in  any  other  mode  of  invest- 
ment), so  that  the  same  may  accumulate  in  the  way  of 
compound  interest;  And  that  at  the  end  of  each  such 
period  of  accumulation,  or  sooner  if  they  or  he  shall  think 
proper,  the  said  trustees  or  trustee  shall  call  in  and  con- 
vert the  said  accumulated  fund  and  invest  the  same  in 
the  purchase  of  freehold  or  copyhold  estates  to  be  situate 
in  England  or  Wales ;  And  shall  settle  the  lands  so  to 
be  purchased  to  the  uses  and  in  the  manner  to  and  in 
which  T  have  by  this  my  will  devised  and  directed  con- 
cerning the  hereditaments  from  the  rents  and  profits  of 
which  such  accumulations  shall  have  proceeded,  or  as  near 
thereto  as  the  deaths  of  parties  and  other  circumstances 
will  then  admit;  And  if  any  such  purchase  of  real 
estate  shall  be  made  during  the  continuance  of  the  period 
of  accumulation,  the  rents  and  profits  of  the  estates  so  to 
he  purchased  shall  to  the  end  of  the  period  of  accumula- 
tion be  accumulated,  and  shall  be  applied  in  the  manner 
and  for  the  purposes  hereinbefore  directed  respecting  the 
rents  and  profits  of  the  said  estates  and  hereditaments 
hereinbefore  devised/' 
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and  to  the  uses  or  estates  limited  in  exercise  of  such  prbcidbft  xxl 

powers),  by  any  deed  or  deeds,  with  or  without  power  of  will  DsvisiHa 

revocation  and  new  appointment,  or  by  will  or  codicil,  to  ^"h^stoot" 

appoint  to  any  woman  whom  he  may  marry  or  have  skttlbmkhtih 

married,  for  her  life  or  for  any  less  period,  any  yearly 


The  following  is  a  short  form  of  the  minority  clause,  adapted 
to  a  will  not  containing  a  shifting  clause,  with  variations  in 
brackets  for  the  cases  of  limitations  to  females,  or  to  tenants  in 
common,  (see  infira,  Precedents  XXII.  and  XXin.) :— i 

"Provided  always,  and  I  hereby  declare  that  the  136.  Short fom 
said  [trusteea]  and  the  survivors  and  survivor  of  them,  ^ixTtheroMipt 
and  the  executors  or  administrators  of  such  survivor,  and  application 
shall  during  the  minority  [or  in  the  case  of  a  female,  minorities, 
minority  and  discoveiiiure]  of  any  person  who  under  this 
my  will  would  (but  for  this  proviso)  be  entitled  to  the 
possession  or  receipt  of  the  rents  and  profits  of  the 
said  premises  hereinbefore  devised  [or  of  any  undivided 
share  thereof],  as  tenant  for  life  or  as  tenant  in  tail  [male 
or  in  tail]  by  purchase  enter  into  and  continue  in  the 
possession  or  receipt  of  the  rents  and  profits  of  the 
same  premises  [or  of  such  undivided  share  thereof],  and 
manage  or  cultivate  the  same  premises  [or  concur  in  so 
doing]  with  the  same  powers  in  that  behalf  as  if  they  or 
he  were  absolute  owners  or  owner  of  such  premises  [or 
undivided  share],  including  power  to  make  allowances  to 
and  arrangements  with  tenants  and  accept  surrenders  of 
leases  and  tenancies  [or  concur  in  so  doing],  and  shall 
apply  the  whole  or  such  part  as  they  or  he  shall  think  fit 
of  the  net  rents  and  profits  of  the  same  premises  [or 
undivided  share]  which  shall  remain  after  payment  of 
all  outgoings  and  expenses  which  may  be  payable,  or 
which  they  or  he  may  think  fit  to  pay  in  respect  thereof, 
in  or  towards  the  maintenance,  education,  advancement, 
or  benefit  of  such  minor,  and  shall  accumulate  the  surplus 
(if  any)  of  such  rents  and  profits  by  investing  the  same  and 
the  resulting  income  thereof  in  or  upon  any  stocks,  funds, 
or  securities  for  the  time  being  authorised  by  law  for  the 
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bar  or  without  being  in  bar  of  dower  and  freebench,  not 
exceeding  in  the  whole  for  any  one  such  woman  the 

yearly  sum  of  £ ^  to  be  charged  upon  all  or  any  of  the 

said  premises  hereinbefore  devised,  without  any  deduction 
except  legacy  duty  and  income  tax  (7c),  and  to  be  paid  at 
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As  to  limitatioa 
of  rent-charge 
**  without  any 
deduction." 


investment  of  trust  monies,  and  may  vary  the  same 
from  time  to  time  at  discretion,  but  with  power  neverthe- 
less to  apply  such  accumulations  for  the  maintenance, 
education,  or  benefit  of  such  minor  in  any  subsequent 
year,  and  shall  stand  possessed  of  such  accumulations,  or 
so  much  thereof  as  may  not  be  applied  as  last  aforesaid, 
upon  the  trusts  following,  that  is  to  say,  if  the  person 
during  whose  minority  such  accumulations  shall  have 
been  made  shall  [being  a  male]  attain  the  age  of  twenty- 
one  years  [or  being  a  female,  attain  that  age  or  marry] 
upon  trust  to  pay  or  transfer  such  accumulation  to  such 
person  as  personal  estate^  but  if  such  person  shall  [being 
a  male]  die  under  the  age  of  twenty-one  years  [or  being 
a  female,  die  under  that  age  and  without  having  been 
married],  then  from  and  after  the  decease  of  such  person 
upon  the  trusts  applicable  to  monies  arising  from  a  sale 
of  the  said  hereditaments  under  the  power  of  sale  herein* 

after  contained  and  the  investments  of  such  monies." 

(t)  As  to  powers  of  jointonng,  see  ante,  vol.  iii.,  Settlements^ 
pp.  466 — 475.  In  the  form  in  the  text,  and  the  other  forms  of 
similar  powers  in  this  volume,  the  suggestion  made  in  vol.  iii., 
p.  474,  that  the  donee  of  the  power  should  be  authorised,  instead 
of  himself  limiting  a  term,  to  give  power  to  the  jointress  to  do  so, 
is  acted  on. 

Qi)  Although  it  may  be  considered  to  be  well  settled  that  xmdor 
a  power  to  limit  a  rent-charge  or  the  actual  limitation  of  a  rent- 
charge  of  a  certain  amount,  the  specified  amount  will  not  be  sub- 
ject to  deduction  in  respect  of  other  burdens  affecting  the  land,  it 
will  be  liable,  unless  expressly  exempted,  to  contribute  its  quota 
to  the  land-tax,  and  it  wiU  of  course  be  subject  to  such  deductions 
as  imder  the  circumstances  may  fall  upon  the  annuity  itself,  such 
as  legacy  duty,  succession  duty,  or  income  tax;  see  ante,  vol.  iii., 
Settlements,  p.  312,  note,  and  the  references  in  that  note.  The 
words  "without  any  deduction,"  or  words  to  that  effect,  will 
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such  time  and  in  such  manner  as  to  the  person  for  the  time  rascEDEKT  xxi. 

being  exercising  this  power  shall  seem  meet,  And  to  willdeyisino 

appoint  to  such  woman  usual  powers  and  remedies  for  *ik\J^ct" 

recovering    and   enforcing    payment    of   tho  said  rent-  settlbmbitt  in 

charge  or  rent-charges  by  distress  and  entry  upon  and 

detention  of  the  possession  and  perception  of  the  rents 

• 

doobilees  suffice  to  render  the  rent-charge  free  from  land  tax ;  and 
they  "will  exempt  the  annuitant  from  legacy  duty  (see  supra,  p.  77, 
note),  and,  by  parity  of  reason,  firom  succession  duty.  In  several 
cases  the  effect  of  such  expressions  in  exempting  the  annuitant 
from  income  tax  has  been  under  adjudication. 

In  Wall  V.  WaU,  16  Sim.  513,  520,  in  which  a  testator  gave  to  What  expres- 
his  wife  an  annuity  or  clear  yearly  rent-charge  of  a  specified  sions  in  will  are 
amount,  " clear  of  all  taxes  and  deductions,"  it  was  held  that,  riyhieMiiiuity 
having  regard  to  the  102nd  section  of  5  &  6  Yict.  c.  35  (the  Income  free  from  income 
Tax  Act  of  1842),  the  annuitant  was  liable  to  pay  the  income  tax.  tax. 
The  like  view  was  taken  in  Lethbridge  v.  Thurlow^  15  Beav.  334, 
339,  also  depending  on  the  Act  of  5  &  6  Yict.,  in  which  there  was 
a  gift  of  an  annuity  "  clear  of  legacy  duty  and  every  other  deduc- 
tion whatever ; "  and  it  was  observed  in  the  judgment  that  **  in- 
come tax  is  not  properly  a  deduction  out  of  the  estate  or  legacy, 
but  a  charge  which  the  Legislature  has  fixed  on  the  person  him- 
self" (an  observation  which  may  bo  considered  with  reference  to 
the  language  of  the  will  in  Fcstmg  v.  Taylor ^  infra);  and  in  Sadler 
V.  Richards,  4  Kay  &  J.  302,  in  which  the  question  depended  on 
the  Act  of  1853  (16  k  17  Yict.  c.  34),  and  the  gift  was  of  an  annual 
sum,  **  free  from  legacy  duty  and  other  deductions,''  the  Oourt 
considered  that  there  was  no  substantial  distinction  between  the 
Acts,  and  the  prior  cases  were  followed ;  and  a  like  decision  was 
come  to  in  Ahadam  v.  Ahadamy  33  Beav.  475.  The  judgment  of 
the  Oourt  in  these  cases,  all  of  which  arose  upon  wills,  seems  to 
have  turned  upon  the  intention  to  be  ascribed  to  the  testator,  and 
not  upon  the  construction  of  the  statute  as  controlling  the  inten- 
tion. So,  too,  in  Turner  v.  Mullineuxy  1  Johns.  &  Hem.  334,  also 
arising  upon  a  will  (and  which  it  is  presumed  turned  upon  the  Act 
of  1S42),  the  question  was  treated  as  one  of  construction ;  and  the 
testator  having  given  three  annuities,  one  '*  free  from  income  or 
property  tax  or  any  other  deduction,"  the  second  "  free  from  all 
deductions,"  and  tiie  third  ''free  from  deduction,"  it  was  held, 
solely  upon  the  particular  words  of  the  wiU,  in  which  the  first 
description  was  treated  as  explaining  the  two  others,  that  the 
annuities  must  be  free  from  income  tax. 

On  the  other  hand,  in  Attorney-Oeneral  v.  Shield^  3  Hurl.  &  Contracte  inter 
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VIVOS  for  annual 
payments  f rco 
from  income  tax 
arc  prohibited 
by  the  Acts, 
but  prohibition 
does  not  apply 
to  wills. 


and  profits  of  the  premises  charged  therewith,  And  also 
to  appoint  or  to  empower  such  woman,  her  executors, 
administrators,  or  assigns  to  appoint  the  premises  so 
charged  to  any  person  or  persons  for  any  term  of  years, 
with  or  without  impeachment  of  waste,  upon  such  usual 
trusts  for  better  securing  the  payment  of  the  same  rent- 


Norm.  834,  in  which,  by  a  settlement  mode  in  1807,  lands  had 
been  conyeyed  to  trustees  upon  trust  (in  substance)  to  take  out  of 
the  rents  an  annuity  of  £100  clear  and  without  deduction  in  respect 
of  any  taxes  then  or  thereafter  imposed  on  the  premises  or  the 
annuity  or  any  part  thereof  by  authority  of  Parliament  or  otherwise, 
or  in  respect  of  any  other  matter,  it  was  said  that  the  Acts  imposing 
the  tax  broke  through  all  private  arrangements,  (and  on  this 
ground  apparently)  it  was  held  by  the  Court  of  Exchequer  that  the 
annuitant  was  bound  to  allow  the  deduction  of  the  income  tax. 
The  question  again  came  before  the  Court  of  Queen's  Bench,  on 
the  will  of  the  late  Duke  of  Somerset,  in  Festing  v.  Taylor ^  10 
W.  R.  246,  8  Jm\  N.  S.  190.  As  the  will  was  made  in  1854,  the 
case  came  under  the  Act  of  1853  (16  &  17  Vict.  c.  34),  which,  how- 
ever (s.  5)  directs  the  duties  to  be  assessed  and  raised  under  the 
regulations  and  provisions  of  the  Act  of  1842,  so  far  as  applicable 
consistently  with  the  express  provisions  of  the  later  Act ;  and  it 
does  not  appear  that  the  judgment,  either  in  the  Court  below,  or 
on  the  appeal,  turned  on  the  special  provisions  of  the  Act  of  1853. 
By  the  will  referred  to  the  testator  limited  to  the  Duchess  of 
Somerset  a  rent-charge  of  £2200,  issuing  out  of  certain  estates,  and 
X>ayable  half-yearly  ''without  any  deduction  or  abatement  what- 
soever on  account  of  any  taxes,  charges,  impositions,  or  assess- 
ments, already  or  to  be  thereafter  taxed,  charged,  assessed,  or 
imposed  on  the  same  hereditaments,  or  on  the  said  rent-charge  of 
£2200,  or  on  the  said  Margaret  Duchess  of  Somerset,  or  her  assigns 
in  respect  thereof,  by  authority  of  Parliament  or  otherwise  how- 
soever,'' and  the  rent-charge  was  secured  by  powers  of  distress  and 
entry  and  by  a  term  limited  to  trustees.  It  was  admitted  in  favour 
of  the  Duchess,  that  the  words  used  in  the  wILl  were  quite  as 
strong  as  if  the  testator  had  expressly  said  that  it  was  his  intention 
that  the  rent-charge  was  to  bo  paid  in  full,  and  £ree  from  any 
deduction  in  respect  of  income  tax  then  existing  or  in  future  to  be 
imposed;  but,  having  regard  to  5  &  6  Yict  c.  35,  s.  60,  No.  4,  rule 
9  (enabling  the  tenant  to  deduct  his  landlord's  income  tax,  and 
rendering  the  payment  by  him  of  the  assessment  equivalent  pro 
tanto  to  payment  of  the  rent),  and  rule  10  (directing  the  owner  of 
land  subject  to  a  rent-charge  to  deduct  the  tax,  and  the  owner  of 
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charge  or  reut-cbarges  respectively,  as  to  the  peraon  or  pwwK>BHTxxr. 

persons  making  such  appointment  shall  seem  meet ;  And  will  dbyisiito 

I  hereby  declare,  that  the  said  power  of  jointuring  may  be  ^it^gTOicr' 

exercised  as  often  as  any  person  for  the  time  being  entitled  s'ttmment  ik 

•'    ^  ®  THE  MALE   LINE. 

to  exercise  the  same  shall  marry.    Provided  always,  t. 

15.  No  jointare 

that  no  jointure  which  may  be  appointed  under  the  power  to  be  a  charge 

unless  the  ap- 
pointor or  his 

the  rent-oharge  to  allow  the  deduction,  and  rendering  the  payment  ^^®  become 
by  the  land-owner  of  the  tax  equivalent  pro  tanto  to  payment  of  pog^ion. 
the  lent-charge),  and  sect.  103,  imposing  penalties  on  persons 
refusing  to  allow  deductions  under  the  9th  and  lOth  rules  above 
mentioned,  and  enacting  that  **  all  contracts,  covenants,  and  agree- 
menta  made  or  entered  into  for  payment  of  any  interest,  rent,  or 
other  annual  payment  in  full,  without  allowing  such  deduction  as 
aforesaid,  shall  be  utterly  void,"  the  Court  considered  that  the 
Legislature  meant  to  oyormle  and  disregard  the  intention.  It  was 
said  that  the  intention  of  the  Legislature  appeared  to  bo  that  the 
burden  of  the  income  tax  should  be  borne  by  the  persons  who 
received  the  income ;  and  the  cose  was  treated  as  within  the  autho- 
rities which  determined  that  under  the  old  Licome  Tax  Acts  (from 
which  the  above  provisions  were  taken)  a  reservation  of  rent  dear 
of  property  tax  {Fuller  v.  Abbott,  4  Taunt.  105  ;  Tinckler  v.  Pren- 
tice, id.  549),  or  a  grant  of  an  annuity  free  firom  property  tax  {timer, 
V.  Synge,  15  East,  440),  though  good  as  regards  the  reservation  of 
the  rent  or  grant  of  the  annuity,  failed  so  far  as  regards  the  stipu- 
lation for  the  payment  without  deduction.  The  Court  also  refused 
to  construe  the  devise  as  giving,  not  a  rent-charge  of  £2200,  but . 
an  annuity  varying  in  amount  according  to  the  rate  of  the  income 
tax  for  the  time  being,  and  always  currently  of  so  much  money  as 
would,  after  the  income  tax  was  paid,  leave  £2200,  and  intimated 
a  doubt  whether  such  a  varying  annuity  could  be  created.  The 
decision  was  in  favour  of  the  right  to  deduct  the  income  tax  from 
the  annuity.  This  decision  however  was  reversed  in  error  in  the 
Exchequer  Chamber  (11  W.  B.  70,  9  Jur.  N.  S.  44),  in  which  the 
judgment  of  the  Court  was  pronounced  by  Chief  Justice  Erie.  The 
points  made  by  the  appellant  were  that  the  103rd  section  of  the  Act 
of  5  &  6  Yiot  c.  35,  does  not  extend  to  wills,  though  it  vitiates 
wnirads  for  payment  without  deduction  of  the  tax ;  that  the  trusts 
of  the  term  might  at  all  events  be  resorted  to  for  enforcing  pay- 
ment of  the  charge  clear  of  the  tax ;  and  that  the  will  might  be 
read  as  granting  an  annuity  inclusive  of  the  tax.  The  judgment 
(while  intimating  that  the  limitation  of  a  variable  annuity  would  be 
legal)  was  in  favour  of  the  annuitant  on  the  first  point,  it  being  con- 
sidered that  though  the  directions  in  the  statute  as  to  deductions 
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16.  Estates  not 
to  be  at  one  time 
liable  to  pay- 
ment of  more 
tban  a  certain 
sum  for  join- 
turea. 


lastly  hereinbefore  contained  shall  become  a  lien  upon 
any  of  the  said  premises,  or  be  payable,  unless  either  the 
person  appointing  the  same  shall  be  or  become  entitled  to 
the  possession  or  the  receipt  of  the  rents  and  profits  of  the 
said  premises,  or  some  issue  of  such  person  shall,  or  if 
of  full  age  would  become  so  entitled.    Provided  always 

from  a  ront-oharge  apply  generally,  without  regard  to  whether  the 
instrument  creating  the  charge  be  inter  vwob  or  testamentary,  such 
directions  aie  consistent  with  a  provision  similar  to  that  in  sect.  34 
of  the  Land  Tax  Act,  4  WOl.  &  M.  c.  1,  that  deeds  or  other  instru* 
ments  should  not  be  interfered  with ;  and  that  the  omission  of 
wills  in  the  103rd  section,  nullifying  contracts  for  payment  with- 
out deduction  of  the  tax,  must  be  founded  on  a  difference  of  inten- 
tion. It  was  added,  that  it  must  be  admitted  that  by  a  grant  to 
trustees  of  a  separate  annuity  of  sufficient  amount  upon  trust 
to  repay  the  income  tax,  and  pay  the  residue  to  the  owner  of 
the  estate,  the  testator's  object  might  haye  been  accomplished ; 
and  that,  in  the  opinion  of  the  Court,  the  will  as  it  stood  did 
more  directly  and  with  equal  effect  produce  the  same  result. 
It  has  been  already  noticed,  that  neither  in  the  Court  of  Queen's 
Bench  nor  on  the  appeal  does  anything  appear  to  have  turned 
on  the  special  provisions  of  the  Act  of  1853  (16  &  17  Vict. 
0.  34),  of  which  the  40th  section  enacts  that  every  person  who  shall 
be  liable  to  the  payment  of  any  rent,  interest,  annuity,  or  other 
annual  payment,  either  as  a  charge  on  any  property  or  as  a  par- 
sonal  debt  or  obligation  by  virtue  of  any  contract,  shall  be  enabled, 
and  is  thereby  authorised,  to  deduct  the  duty,  and  that  the  person 
liable  to. the  payment  is  to  be  discharged  to  the  amoxmt  of  the  de- 
duction, as  if  it  had  been  paid  to  the  person  entitled  to  the  payment, 
and  the  latter  is  to  allow  the  deduction  under  penalty  of  £60.  As 
the  40th  section  of  the  Act  of  1853  appears  merely  to  repeat  in  a 
different  and  more  general  form  the  requirement  that  the  deduc- 
tion of  income  tax  shall  be  allowed  out  of  annual  payments  without 
reinforcing  it  in  the  case  of  wills  by  anything  corresponding  to 
the  enactment  avoiding  contrcuU  for  payment  without  deduction,  it 
may  be  thought  that  the  judgment  of  the  Court  would  not  have 
been  influenced  by  this  enactment.  In  Lord  Lovat  v.  Ducheu  of 
Leeds,  2  Drew.  &  Sm.  62,  which  was  decided  in  the  interval  between 
the  judgment  of  the  Queen's  Bench  in  Festing  v.  Taylor  and  its 
reversal  in  error,  lands  were  devised  in  trust  for  the  testator's  wife 
for  life,  and  other  lands  were  devised  upon  trust  td  pay  all  taxes, 
parliamentary,  parochial,  or  otherwiae,  affecting  the  former  lands ; 
and  it  was  h^d  by  yioe-Chancellor  KindersJey  (who  noticed  that  in 
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that  the  said  premises  or  any  of  them  shall  not^  under  pbecedski  xxi. 
the  power  lastly  hereinbefore  contained,  be  at  any  one  willdkvisikq 
time  subject  to  the  payment  of  rent-charges  exceeding     ^^^8^^" 

in  the  whole  the  annual  sum  of  £ ,  so  that  if  in    8»ttlkmmit  in 

consequence  of  the  exercise  of  the  same  power  the  said  

premises  or  any  of  them  would,  but  for  this  proviso, 

Feriing  y.  Taylor  the  Court  of  Queen's  Bench  threw  out  an  inti- 
mation that  a  different  conclusion  from  that  which  a  court  of  law 
arriyed  at  in  regard  to  a  contract  might  be  arriyed  at  by  a  court  of 
equity  in  relation  to  a  trust)  that  the  trust  for  payment  of  taxes 
included  the  income  tax.  In  Floyer  y.  Bankes,  11  W.  B.  630,  32 
L.  J.  Oh.  610,  the  question  turned  upon  a  marriage  settlement 
executed  in  1821,  whereby  certain  rent-charges  were  appointed  to 
the  intended  wife  for  her  jointure  without  deduction  in  respect  of 
any  existing  or  future  taxes  charged  on  the  estates  or  the  jointress 
in  respect  thereof  by  authority  of  Parliament  or  otherwise,  and 
whereby  the  rent-charges  were  secured  by  powers  of  distress  and 
entry,  and  by  means  of  a  term  limited  to  trustees  upon  usual  trusts 
for  that  purpose ;  and  it  was  held  by  Sir  John  Bomilhj,  M.B.,  that 
on  the  most  favourable  view  for  the  jointress,  namely,  that  the 
terms  of  the  deed  amoimted  to  an  express  contract  for  payment 
without  deduction  of  income  tax,  such  a  contract  was  annulled  by 
the  Act  of  Parliament;  and  that  the  term  of  years  was  merely  to 
secure  the  performance  of  the  contract.  Beferring  to  Festing  v. 
Taylor y  and  Lord  Lovai  v.  Duchess  of  Leeds,  it  was  said  that  the  Act 
did  not  apply  to  cases  of  mere  bounty,  but  it  provided  that,  as  a 
matter  of  contract,  an  agreement  for  the  payment  of  an  annual 
sum  of  money  without  deducting  the  income  tax  should  be  abso- 
lutely void;  and  his  Honour  held  that  the  jointress  was  liable  to 
bear  the  income  tax.  Beference  was  aLso  made  to  Colbron  v. 
TraverSf  12  0.  B.  N.  S.  181  (in  which  a  rent  was  reserved  reducible 
while  no  income  tax  should  be  payable),  and  J)avies  v.  FitUm, 
2  Dm.  &  Wai*.  225,  236  (a  case  on  the  Inah,  Tithe  Commutation 
Act,  2  &  3  Wm.  4,  o.  119,  the  13th  section  of  which  annuls  con- 
tracts for  payment  of  the  tithe  rent-charge  by  the  tenant  in  terms 
similar  to  those  of  the  103rd  section  of  the  Income  Tax  Act,  and 
where,  in  giving  judgment.  Lord  St.  Leonards,  C,  expressed  his 
opinion  that  a  reservation  of  extra  rent  to  provide  for  the  tithe 
rent-charge  would  be  legal) ;  and  it  was  observed  that  those  cases 
only  made  the  matter  clearer,  because  they  decided  that  if  there 
was  a  contract  to  pay  an  annual  sum  without  deducting  the  income 
tax,  that  was  void ;  but  that  if  the  agreement  was  that  if  the  in- 
come tax  was  raised  or  reduced,  a  lessee  should  pay  so  much  more 
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Besult  of  cases. 


have  been  charged  with  the  payment  of  rent-charges 
to  a  larger  amount,  the  rent-charge  or  rent-charges  by 
which  such  excess  would  be  occasioned,  or  such  part 
thereof  respectively  as  would  occasion  or  form  such 
excess,  shall  during  the  continuance  of  such  excess 
absolutely  sink  into  and  not  be  raiseable  out  of  the  said 


or  less  rent,  this  was  good,  because  that  waa  not  a  contract  to 
pay  an  annual  sum  'without  deducting  the  income  tax.  In  Beadd 
V.  'P»<^,  13  W.  E.,  287,  following  Colhrmi  v.  Traven,  a  clause  in  a 
lease  reserving  an  additional  rent  varying  with  the  income  tax  was 
upheld. 

As  the  general  result  of  the  cases,  it  appears  that,  while  any  pro- 
Tision  by  contract  that  an  annual  payment  should  be  made  without 
deducting  the  income  tax  is  necessarily  void  as  contravening  the 
Act,  a  provision  for  that  purpose  may  be  made  by  will  without 
illegality ;  and  hence  that  upon  a  will  the  question  will  be  one  of 
intention.  It  may  be  permitted  to  entertain  a  doubt  whether,  on 
the  language  of  the  Acts,  especially  the  Act  of  1853,  the  case  of  a 
will,  though  not  reinforced  by  the  proviso  annulling  a  stipulation 
for  payment  without  deduction,  might  not  reasonably  have  been 
dealt  with  in  the  same  manner  as  an  instrument  inUr  vivos,  and 
regarded  as  incapable  of  conferring  a  direct  title  to  payment  of  an 
annuity  without  deduction  of  the  tax.  It  may  be  thought  that  the 
policy  of  the  Acts,  though  hardly  correctly  described  in  the  judg- 
ment of  the  Queen's  Bench  in  Festing  v.  Taylor,  as  being  that  tho 
burden  of  the  income  tax  shall  be  borne  by  the  persons  who  receive 
the  income,  is  that  the  hand  that  makes  the  annual  payment  shall 
in  all  cases  deduct  and  discharge  the  tax :  an  intention  intelligible 
and  reasonable  in  itself,  and  which  explains  why  a  contract  for 
payment  of  an  annuity  equal  to  a  fixed  sum  plus  the  income  tax  ia 
admissible,  while  a  contract  to  i>ay  the  fixed  sum  to  the  annuitant 
without  deduction  of  the  income  tax  is  not  so.  Since  however  wills 
are  excluded  from  the  rule  applying  to  contracts,  it  is  obvious  not 
only  that  it  must  be  a  question  of  construction  whether  an  annuity 
given  by  will  is  given  froe  from  income  tax,  but  also  that,  having 
regard  to  the  decisions,  when  the  annuity  is  given  '*  without  deduc- 
tion," or  in  any  terms  of  that  description,  the  question  of  construc- 
tion is  one  of  great  nicety ;  and  it  is  considered  therefore  desirable 
to  avoid  the  use  of  such  ambiguous  terms,  and  if  the  words  **  with- 
out any  deduction,"  or  other  similar  expressions  are  inserted,  to  go 
on  to  state  expressly  whether  or  not  the  exemption  is  to  include 
legacy  duty  and  income  tax.  If,  as  is  not  very  common,  the  testa- 
tor's intention  is  to  exempt  the  annuitant  from  the  payment  of 


WILLS.  409 

premises,  and  the  same  rent-charges  respectively  shall  PMOBDKft  xxl 

have  preference  and  priority  of  payment  according  to  willdevisino 

the  priority  in  order  of  limitation  of  the  estates  of  the  "k^stmot* 

persons  by  whom  the  same  shall  respectively  be  charged,  settlbmrkt  in 

Provided  always,  and  I  hereby  declare,  that  it  shall  be  — 

1 7    Powfip  for 

lawful  for  every  person  hereby  made  tenant  for  life  of  tenants  for  life 
the  said  premises  hereinbefore  devised,  either  before  or  ^^^onT 
after  he  shall  under  this  my  will  for  the  time  being 
be  entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  the  same  premises,  by  any  deed  or 
deeds,  with  or  without  power  of  revocation  and  new 
appointment,  or  by  will  or  codicil  (but  subject  and  with- 
out prejudice  to  the  uses  and  estates  preceding  the 
estate  of  the  person  for  the  time  being  exercising  this 
power,  and  to  the  powers  annexed  to  such  preceding 
uses  or  estates,  and  to  the  uses  or  estates  limited  in 
exercise  of  such  powers),  to  charge  all  or  any  of  the  said 
premises  hereinbefore  devised  with  the  payment  of  any 
sum  or  sums  not  exceeding  in  the  diflferent  events 
hereinafter  specified  the  diflferent  sums  hereinafter  men- 
tioned, as  and  for  the  portion  or  portions  (Z)  of  his 
child  or  children,  or  any  one  or  more  exclusively  of  the 


income  tax,  this  intention  may  be  accomplished  in  a  will,  by  giving 
the  annuity  free  of  income  tax ;  but  it  seems  the  preferable  coarse 
to  frame  the  testamentary  gift  in  a  fashion  corresponding  to  that 
which  musif  be  adopted  were  the  annuity  limited  by  deed,  that  is, 
to  give  an  annuity  of  such  an  amount  as,  after  deducting  the  in- 
come tax  at  the  current  rate,  will  leave  the  amount  intended  for 
the  annuitant,  or  to  augment  the  gift  to  the  annuitant  by  a  further 
sum  equal  to  the  amount  of  the  income  tax. 

That  a  jointure  rent-charge  created  by  will  under  a  testamen- 
tary power  to  jointure,  is  chargeable  with  legacy  duty,  as  on  a 
legacy  from  the  donor  of  the  power,  see  supra,  p.  218,  note.  If 
the  power  were  created  by  deed,  succession  duty  would  of  course 
be  payable. 

(i)  As  to  powers  to  charge  portions,  see  ante.  Vol.  iii.  Settle-   Powers  to  charge 
ments,  pp.  475—478.    Eeference  may  here  be  made  to  the  elaborate  portions, 
power  to  charge  portions,  Vol.  iii.  p.  1084,  see  p.  1088  note. 


s 


■  other  or  others  of  his  chUdren  (other  than  a  first  or  only 
son  entitled  under  or  by  virtue  of  this  my  will  to  the 
same  premises  for  the  first  estate  for  life  or  in  tul 
male)  (that  is  to  Bay),  If  there  shall  be  but  one  such 

-  child  (other  than  as  aforesaid)  the  sum  of  £ ,  and  if 

there  shall  be  but  two  such  children  (other  than  as 

aforesaid)  the  sum  of  £ ,  and  if  there  shall  be  but 

three  such  children  (other  than  as  aforesaid)  the  sum  of 

£ ,  and  if  there  shall  be  four  or  more  such  children 

(other  than  as  aforesaid),  the  sum  of  £ ,  to  be  an 

interest  or  interests  vested  in  and  to  be  payable  unto 
or  among  such  child  or  children,  or  any  one  or  more 
exclusively  of  the  other  or  others  of  such  children,  at 
such  age  or  time,  ages  or  times,  in  such  manner,  and  if 
more  thau  cue  in  such  shares,  and  to  be  subject  to 
such  powers  of  appointment  by  the  person  for  the  time 
being  exercising  this  power  or  any  other  person  or 
persons,  and  to  such  provisions  for  the  maintenance, 
education,  and  advancement  of  any  such  child  or  children 
at  tho  discretion  of  any  trustees  or  trustee  or  other- 
wise, and  to  such  other  powers  and  provisions  for  the 
benefit  of  such  child  or  children  or  somo  or  one  of  them, 
as  the  person  for  the  time  being  exercising  this  power  shall 
in  manner  aforesaid  direct;  And  by  the  same  or  any 
other  deed  or  deeds,  or  by  will  or  codicil  (but  subject 
and  without  prejudice  as  afores^d),  to  charge  the  pre- 
mises chsTged  with  such  portion  or  portions  respectively, 
with  the  payment  of  any  annual  sum  or  sums  of  money 
(not  exceeding  what  the  interest  of  the  sum  or  sums  of 
money  so  chained  for  a  portion  or  poitions  would  amount 
to  after  the  rate  of  £4  per  cent,  per  annum),  to  be 
applied  for  or  towards  the  maintenaoce  or  education  of 
the  child  or  children  for  whom  the  portion  or  portions 
charged  as  ofoi-esaid  shall  be  intended  in  the  meantime 
until  such  portion  or  portions  shall  become  payable,  and 
to  commence  from   such  period   or  periods,  and   to   be 
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raised  and  paid  and  applied  in  such  proportions,  at  such 
times  and  in  such  manner,  as  the  person  for  the  time 
being  exercising  this  power  shall  in  manner  aforesaid 
direct;  And  by  the  same  or  any  other  deed  or  deeds, 
or  by  will  or  codicil  (but  subject  and  without  prejudice 
as  aforesaid),  to  appoint  the  premises  charged  as  afore- 
said to  any  person  or  persons  for  any  term  or  terms  of 
years,  with  or  without  impeachment  of  waste,  upon  usual 
trusts  by  mortgage  or  otherwise  to  raise  the  principal 
money  and  annual  sum  or  sums  so  charged  as  aforesaid, 
and  the  costs  and  expenses  (if  any)  to  be  incurred  in  or 
about  the  execution  of  the  trusts  thereof.  Provided 
ALWAYS,  and  I  hereby  declare,  that  no  portion  charged 
under  the  power  lastly  hereinbefore  contained,  nor  any 
interest  on  any  such  portion,  nor  any  part  thereof  respec- 
tively, shall  become  a  lien  upon  any  of  the  said  premises 
or  be  payable,  unless  either  the  person  so  charging  the 
same  shall  under  this  my  will  be  or  become  entitled  to 
the  possession  or  the  receipt  of  the  rents  and  profits  of  the 
same  premises,  or  some  issue  of  such  person  shall  or  if 
of  full  age  would  become  so  entitled.  Provided  also, 
and  I  declare,  that  the  said  premises  or  any  of  them 
shall  not,  under  the  power  lastly  hereinbefore  contained, 
become  ultimately  subject  to  the  payment  of  any  greater 
sum  of  money  in  the  whole  for  portions  than  the  prin- 
cipal sum  of  £ 1  so  that  if  by  the  exercise  of  the  same 

power  the  said  premises  or  any  of  them  would  but  for 
this  proviso  have  been  charged  with  a  greater  sum  for 
portions,  the  charge  or  charges  by  which  such  excess 
would  be  occasioned,  or  such  pai't  thereof  respectively 
as  would  occasion  or  form  such  excess,  shall  absolutely 
sink  into  and  not  be  raiseable  out  of  the  said  premises, 
and  the  same  portions  respectively  shall  have  preference 
and  priority  according  to  the  priority  in  order  of  limita- 
tion of  the*  estates  of  the  persons  by  whom  the  same 
shall  respectively  be  charged.    Provided  always,  and  I 
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18.  No  portion 
to  be  a  charge 
unless  the  i)er8on 
charging  or  his 
issne  become 
entitled  in 
poesession. 


19.  Estates  not 
to  be  charged 
with  more  than 
a  certain  sum 
for  portions. 


20.  Power  of 
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leasing  for  21 
years. 


hereby  declare^  tliat  it  shall  be  lawful  for  every  person 
hereby  made  tenant  for  life  of  the  said  premises  herein* 
before  devised,  when  he  shall  be  entitled  to  the  possession 
or  the  receipt  of  the  rents  and  profits  of  the  same  premises, 
and  also  for  the  said  E.  F.  and  G.  H.  and  the  survivor  of 
them  and  the  executors  or  administrators  of  such  survivor, 
during  the  minority  of  any  person  who  under  this  my  will 
shall  or  if  of  full  age  would  be  entitled  to  the  possession 
or  the  receipt  of  the  rents  and  profits  of  the  same  premises, 
by  deed  to  appoint  by  way  of  lease  (m)  all  or  any  of  the 


Powers  of 
leasing. 


F^ttlcil  Estates 
Act,  1877. 


{m)  On  the  general  subject  of  powers  of  leasing,  see  ante,  Vol.  iii.. 
Settlements,  pp.  479 — 516 ;  and  see  in  particular  p.  485,  and  notes 
(z)  and  (b),  as  to  the  power  of  granting  determinable  leases,  and 
the  expediency  of  avoiding  the  strictness  of  the  obligation  of  grant- 
ing leasee  in  possession ;  pp.  487 — 490,  as  to  the  reservation  of  the 
best  rent ;  p.  499,  as  to  the  practice  of  expressly  reqtdring  the 
rent  to  be  incident  to  the  immediate  reversion ;  pp.  500 — 504,  as  to 
the  other  requirements  in  powers  of  leasing,  and  particularly  as  to 
the  condition  of  re-entry ;  pp.  604 — 509,  as  to  requiring  that  the 
lessee  shall  not  be  dispunishable  for  waste.  The  Acts  for  relieving^ 
against  defects  in  leases  under  powers  are  considered  ante,  Vol.  iii. 
pp.  517—523.  The  Settled  Estates  Act  of  1856  and  the  Amend- 
ment Acts  of  1858  and  1864,  so  far  as  regards  the  clauses  relating 
to  leases,  are  considered  ante,  Vol.  iii.  pp.  523 — 539.  These 
Acts,  together  with  the  further  Amendment  Acts  of  1874  and 
1876  (37  &  38  Yic.  c.  33,  and  39  &  40  Vic.  c.  30),  have  been 
repealed  and  re-enactod  in  a  consolidated  form,  with  amendments, 
by  The  Settled  Estates  Act,  1877.  40  &  41  Vic.  c.  18.  By  this 
Act  (s.  4)  the  following  modifications  have  been  made  in  the  pro- 
visions with  regard  to  leases  contained  in  s.  2  of  the  original  Act. 
The  requirement  that  the  best  rent  should  be  reserved  is  qualified 
by  the  proviso  that  in  the  case  of  mining,  repairing,  and  btiilding 
leases,  a  peppercorn  rent  may  be  reserved  during  the  first  five  years ; 
and  the  condition  of  re-entry  may  be  on  nonpayment  of  the  rent 
for  a  less  period  than  twenty-eight  days.  By  s.  23  the  enactment 
as  to  the  persons  who  may  apply  for  the  exercise  of  the  powers  of 
the  Act  is  extended.  The  provisions  of  the  original  Act  requiring 
that  all  persons  in  existence  having  any  beneficial  interest  up  to 
and  inclusive  of  the  first  tenant  in  tail  in  existence  and  of  full  age 
(if  any),  and  if  none,  then  all  persons  in  existence  having  any- 
beneficial  interest,  should  concur  in  or  consent  to  an  applicatioQ 
under  the  Act,  having  been  found  to  be  unnecessarily  and  incon- 
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same  premises  for  any  term  of  yeara,  &c.  [rest  of  power  pkecedctt  xxi. 

to  grant  leases  for  21  years,  supra,  p.  52,  substituting  wiliTdeti.siho 

*'  lease  "  for  "  demise."]    And  also  by  deed  to  appoint  by  ^^^^^^^'^ 

way  of  lease  any  part  of  the  same  premises,  &c.  [power  to  sbwlkmbnt  in 

TUB  HALS  LINK. 


21,  Power  to 
veniontly  stringent,  were  modified  by  the  Amendment  Act  of  1874,   grant  bailding 

and  have  been  still  further  modified  by  the  Act  of  1877,  under  l«Mes, 
which  a  discretion  is  given  to  the  Court  (by  8.  25),  in  the  case  of 
the  first  tenant  in  tail  being  an  infant,  to  dispense  with  the  con- 
currence of  the  persons  having  subsequent  interests ;  and  (by  ss. 
26  to  28)  in  certain  cases  to  dispense  with  notice  to  persons  in- 
terested, and  to  make  orders,  although  the  consent  of  some  of 
the  persons  interested  has  not  been  obtained,  or  is  refused.  As  to  the 
exercise  of  this  discretion,  see  Taylor  v.  Taylor,  1  Gh.  D.  426,  3  Oh. 
D,  145,  In  reSpurway,  10  Ch.  D.  230.  By  s.  31,  the  advertisement 
of  notice  of  the  application  may  be  dispensed  with.  By  s.  46  tho 
power  given  by  s.  32  of  the  original  Act  to  tenants  for  life  to  grant 
leases  for  twenty-one  years  is  extended  to  tenants  pur  autre  vie,  and 
is  made  less  restricted  and  more  conformable  to  the  usual  power,  by 
enabling  the  lease  to  be  granted  to  take  effect  in  possession  '*  at  or 
within  one  year  after  the  making  thereof,"  and  the  proviso  for  re- 
entry may  be  for  non-payment  of  the  rent  for  twenty-eight  days, 
''  or  for  some  less  period,"  but  need  not  extend  to  the  non-observ- 
ance of  any  of  the  covenants  or  conditions.  Where  the  legal 
estate  was  vested  in  trustees  upoh  trust  to  receive  the  rents 
and  with  special  powers  of  management,  it  was  held  that  the 
beneficial  tenant  for  life  was  not  "  entitled  to  the  possession  or 
the  receipt  of  the  rents  and  profits "  within  the  meaning  of  the 
Act,  and  could  neither  grant  leases  imder  the  46th  section  {Taylor 
V.  Taylor,  L.  B.  20  Eq.  297),  nor  obtain  an  order  sanctioning  the 
granting  of  leases  under  the  23rd  section  {Taylor  v.  Taylor,  1  Ch. 
D.  426y  3  Ch.  D.  145) ;  but  it  might  be  otherwise  if  the  duties  of 
the  trustees  were  confined  to  receiving  the  rents  and  paying  them 
over  to  the  beneficiary  (see  id.  3  Ch.  D.  147);  and  if  the  trust 
were  to  permit  the  beneficiary  to  receive  them,  the  case  would 
clearly  come  within  the  Act  (see  In  re  Bendy,  4  Ch.  D.  879). 
The  remark  made  ante,  Vol.  iii.,  p.  535,  note  {p),  that  the  Settled 
Estates  Act  does  not  provide  for  the  exercise  of  the  leasing  power 
in  8.  32  during  the  minority  of  the  tenant  in  possession,  requires 
qualification,  for  by  s.  36  of  the  original  Act  (re-enacted  by  s.  49 
of  the  Act  of  1877),  all  powers  given  by  the  Act  may  be  executed 
by  guardians  on  behalf  of  infants,  and  the  leasing  power  would 
therefore  be  exercisable  by  the  guardian  if  the  infant  is  *'  entitled 
to  the  possession  or  the  receipt  of  the  rents  and  profits''  within 
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22.  Pow'erto 
grant  mining 
leases. 

23.  Power  to 
enter  into  con- 
tracts to  grant 
leases. 


Power  to  grant 
building  leases. 


Power  to  grant 
mining  leases. 


grant  building  leases,  supra,  p,  90.  (o)]  And  also  by  deed 
to  appoint  by  wayof  lease  all  or  any  of  the  mines,  &c. 
[poiver  to  grant  mining  leases,  supra,  p.  90,  sviheiituting 
for  "  the  said  trustees  or  trustee,"  *'  the  person  or  persons 
exercising  this  present  power."  (p)]    And  also  to  enter 


the  meaning  of  the  Act.  Bat  if  the  settlement  or  will  contains  a 
clauBo  in  the  form  used  in  this  collection,  giving  the  possession  or 
receipt  of  the  rents  and  the  powers  of  management  to  the  trustees 
during  minorities,  it  is  doubtful  whether  the  statutory  power  would 
apply,  as  the  infant  would  not  be  so  entitled  (see  Taylor  y.  Taylcr^ 
ubi  sup.).  The  Act  should  not  therefore  in  general  be  relied  on 
as  superseding  the  necessity  for  inserting  an  express  power.  As 
to  the  cases  in  which  trustees  represent  the  beneficiaries  under 
the  Act  (ante,  VoL  iii.  p.  532,  note  (0  ),  see  In  re  Strutt,  L.  E.  16  Eq. 
629,  In  reives,  3  Ch,  D.  690,  In  re  Dendy,  ubi  sup.  As  to  the  juris- 
diction to  grant  leases  of  infants'  estates  under  1  Will.  4,  c.  65,  s.  17 
(ante  VoL  iii.  p.  539,  note),  see  In  re  Letchford,  2  Ch.  D.  719. 

(o)  As  to  the  power  to  grant  building  and  improving  leases,  see 
ante.  Vol.  iii.  Settlements,  pp.  510 — 512.  See  also  forms  of  powers 
to  grant  leases  for  building  houses  of  a  specified  class,  and  to  grant 
building  and  repairing  leases  as  to  lands  within  a  town  or  village, 
ante,  Vol.  iii.  pp.  1006,  note,  1007,  note ;  and  see  the  elaborate  power 
to  grant  building  leases  adapted  to  town  property,  Vol.  iii.  p.  1089, 
and  the  more  compendious  form  of  power  for  the  like  object,  id. 
p.  1090,  note,  which  should  be  used  instead  of  the  form  in  the  text, 
in  the  case  of  a  building  estate ;  see  supra,  p.  90,  note  (u).  As  to 
the  jurisdiction  to  authorise  building  leases  for  terms  exceeding 
99  years  under  the  Settled  Estates  Act,  see  ante.  Vol.  iii.  p.  52d 
and  note  (c)  thereto,  Be  Elliott,  W.  N.  1879,  p.  135;  and  see 
the  same  case  as  to  the  jurisdiction  to  authorise  grants  in  fe&  simple 
at  fee  farm  rents ;  and  see  now  the  Settled  Estates  Act,  1877,  s.  4. 
See  also  the  form  of  an  order  under  the  Settled  Estates  Act  giving 
power  to  grant  building  leases,  ante,  Vol.  iii.  p.  1097,  note.  As  to 
what  is  a  repairing  lease  within  a  power  to  grant  building  or  re- 
pairing leases,  see  Boston  v.  Pratt,  9  Jur.  N.  S.  1345>  10  Jur. 
N.  S.  732. 

(p)  As  to  the  power  to  grant  mining  leases,  see  ante,  Vol.  iii. 
Settlements,  pp.  512 — 515.  As  to  the  right  of  the  tenant  for  life 
to  the  produce  of  mines  (anto.  Vol.  iii.  p.  515),  see  MUler  v.  MiUer^ 
L.  B.  13  Eq.  263.  Ajb  to  the  right  to  the  portion  of  mineral  rents 
set  aside  and  invested  under  the  Settled  Estates  Act,  where  the 
surface  and  minerals  are  devised  separately,  see  In  Re  Scarth^ 
10  Ch,  D.  499.    That  the  Court  will  not,  unless  under  very  special 
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into  preliminary  contracts  to  grant  any  such  leases  as 
hereinbefore  mentioned,  and  so  that  any  of  the  terms  of    will  dkyisiho 
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any  such  contracts  may  be  vaned  in  the  leases  granted       im  strict 
in  pursuance  thereof.     [^Power  to  take  valite  of  aur- 
iXTidered  leases  into  accouTit,  supi^a,  p.  92  (g).]   Provided 
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24.  Power  of 

. granting  licences 

to  copyholders. 

circiimfitances  (if  ever),  sanction  the  combining  of  two  contiguous 
properties  held  under  distinct  trusts  in  one  lease,  see  Tolson  y. 
Sheard,  5  Ch.  D.  19.  It  is  noticed,  ante,  Vol.  iii.  p.  489,  that  the 
word  rent  in  powers  of  leasing  is  construed  to  mean  not  money  only, 
but  any  render,  such  as  a  proportionate  part  of  the  produce  of 
mining ;  but  it  is  added  that  this  yiew  should  be  acted  on  with 
caution,  if  from  the  general  frame  of  the  power  a  money  rent  ap- 
pears to  be  in  contemplation.  It  is  understood  that  from  the  frame 
of  the  4th,  and  34th  and  following  sections  of  the  Settled  Estates 
Act,  1877,  directing  the  mode  of  dealing  with  the  portion  of  the 
rent  set  aside  on  a  mining  lease  under  the  Act  (which  correspond 
with  the  provisions  of  the  repealed  Act),  it  has  been  doubted 
whether  the  Act  authorises  a  mining  lease  reserving  a  render  in 
kind.  A  fuller  foim  of  power  to  grant  mining  leases  will  be  found 
in  Vol.  iii.,  p.  1007  ;  and  see  the  very  elaborate  form,  id.  p.  1107 ; 
see  also  the  power  for  tenant  for  life  to  work  mines  and  have  pos- 
session of  plant,  id.  p.  1076 ;  and  the  power  for  trustees  to  carry  on 
mining  operations,  id.  p.  1127.  As  to  the  definition  of  "  minerals," 
see  supra,  p.  81,  note ;  but  that  the  word  may  have  a  narrower 
meaning  if  such  appear  to  be  the  intention  of  the  parties,  see 
Darvxll  v.  Roper,  3  Drew.  294.  It  will  be  observed  that  the  language 
of  the  power  in  the  text  unquestionably  extends  to  the  surface  and 
everything  below  it,  however  constituted. 

(g)  As  to  giving  power  to  allow  for  the  value  of  a  surrendered 
lease,  see  ante,  Vol.  iii.  Settlements,  p.  491. 

Beference  may  here  be  made  also  to  the  extensive  power  of 
making  grants  on  fee-farm  rent  for  building  and  other  purposes, 
and  granting  building  and  other  leases  for  lives  or  years,  ante, 
Vol.  iii  p.  1093,  note,  and  to  the  special  powers  of  leasing,  granting 
licences  to  construct  accommodation  works,  and  granting  water 
rights,  and  the  power  to  grant  sites  for  churches  and  schools,  id. 
p.  1204  et  seq. ;  and  see  the  power  to  sell  for  a  fee- farm  rent,  Pre- 
cedent in&a. 

The  following  is  a  power  to  grant  leases  for  lives  and  terms 
determinable  on  lives  :— 

"  Provided  also,  and  I  declare,  that  it  shall  be  lawful  2Za.  Power  to 
for  \dov.ees\  by  any  deed  or  deeds,  either  referring  or  not  P^*^®*^®*^®' 
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thiJ'malb  YiN^  ^^^  *^^  ^^^^  being  subject  to  the  then  subsisting  uses 

lives  and  terms 
determinable  on 
lives. 


23/>.  Power  to 
lease  at  com 
renU)  or  other 
variable  rents. 


referring  to  this  power,  to  appoint  by  way  of  lease  all  or 
any  part  of  the  said  hereditaments  and  premises  to  any 
person  or  persons  whomsoever  for  one  life  or  for  two  or 
three  lives  in  being  at  the  same  time,  or  for  any  term 
or  number  of  years  determinable  on  the  dropping  in  of 
one  life  or  two  or  three  lives  in  being  at  the  same  time, 
either  in  possession  or  reversion,  but  so  as  to  wear  out  or 
be  determinable  on  the  dropping  in  of  the  life  of  any 
one  person,  or  of  the  lives  of  any  two  or  three  persons 
in  being  at  the  same  time,  so  that  in  eveiy  such  lease 
as  aforesaid  there  be  reserved  the  best  yearly  rent  or 
rents  that  can  be  reasonably  gotten,  to  be  payable 
during  the  term  or  terms  respectively  for  which  the 
estate  or  estates  to  be  appointed  in  the  exercise  of  this 
power  shall  subsist,  without  taking  anything  in  the  nature 
of  a  fine  or  premium,  and  so  that  in  all  such  leases  there 
be  contained  a  clause  in  the  nature  of  a  condition  of 
re-entry  for  non-payment  of  the  rent  or  rents  thereby 
reserved,  and  so  ,that  the  lessee  or  lessees  do  execute  the 
same  or  a  counterpart  or  duplicate  thereof  respectively, 
and  do  thereby  covenant  for  the  due  payment  of  the  rent 
or  rents  thereby  reserved." 

In  the  following  form  the  donees  of  the  power  are  authorised, 

"  by  any  deed  or  deeds  either  referring  or  not  referring  to 
this  power  to  appoint  by  way  of  lease,  or  to  enter  into  any 
contract  or  contracts,  agreement  or  agreements  for  the 
leasing  of  and  afterwards  to  lease  accordingly,  any  part 
or  parts  of  the  said  hereditaments  and  premises  to  any 
person  or  persons  for  any  term  not  exceeding  thirty-one 
years  to  take  effect  in  possession  or  within  six  calendar 
months  from  the  date  of  the  lease,  so  that  there  be  re- 
served on  every  such  lease  payable  during  the  continuance 
of  the  tenia  or  estate  thereby  created  such  yearly  rent  or 
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rents,  either  fixed,  or  varying  in  amount  from  time  to  time  tre  xals  line. 

according  to  the  price  of  com  (and  if  so  varying  calcu- 

lated  upon  the  same  averages  and  variable  in  the  same 

manner  as  a  tithe  commutation  rent-charge,  or  in  any 

other  manner),  or  else  varying  in  amount  from  time  to 

time  upon  any  other  principle,  or  in  any  other  manner,  in 

the  discretion  of  the  person  or  persons  granting  such  lease, 

as  such  person  or  persons  shall  consider  a  proper  and 

reasonable  equivalent,  without  taking  any  fine  or  premium, 

so  that,  &c.  [leases  to  contava  condition  of  re-entry^  and 

lessee  to  covenant  for  payment  of  rent],*^ 

The  following  is  a  power  for  the  donees  of  the  powers  of  leasing, 
**  by  any  deed  or  deeds  either  referring  or  not  referrinc:  to  2^^-  ^^^®^  ^ 

''        *>  ^  1  •  graDt  wayieaves 

this  power,  to  demise  or  grant  any  wayleaves,  rights  of  and  righta  of 
making  a  railway  or  railways  (with  or  without  stations,  ™^"'|^' 
sidings,  and  other  conveniences),  tramway  or  tramways, 
or  other  rights  of  way,  rights  of  diverting  any  stream  or 
streams,  rights  of  water  or  other  privileges,  easements, 
or  conveniences  whatsoever  (with  any  lands  or  heredita- 
ments which  it  may  be  thought  expedient  or  convenient 
to  demise  or  lease  in  aid  of  any  such  right,  privilege,  or 
easement,  and  any  auxiliary  or  incidental  powers  which 
may  be  thought  conducive  to  the  exercise  of  any  such 
right,  privilege  or  easement),  in,  through,  out  of,  upon, 
over,  or  under  all  or  any  pai-t  of  the  same  hereditaments 
and  premises,  to  any  person  or  persons  for  any  term  not 
exceeding  eighty  years,  to  take  effect  in  possession  or 
within  six  calendar  months  from  the  date  of  the  lease  or 
grant,  so  as  there  be  reserved  in  every  such  lease  or  grant 
as  aforesaid  such  yearly  rent  or  rents,  sum  or  sums  of 
money,  tolls,  duties,  royalties,  or  reservations,  either  fixed 
or  increasing  according  to  any  arranged  terms  or  other- 
wise variable,  as  the  person  or  persons  making  such  leases 
or  grants  respectively  shall  think  reasonable,  and  so  that 
the  leases  or  grants  to  be  made  as  aforesaid  be  made 
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trators  of  such  survivor,   during  the  minority  of  any 
person   who  under  this  my  will  shall  or  if  of  full  age 


2Bd.  Direction 
that  trustees 
shall  coDcar  in 
leases  at  request 
of  tenant  for 
life. 


without  taking  anything  in  the  nature  of  a  fine  or  premium, 
and  so  that  in  every  such  lease  or  grant  there  be  contained 
a  power  of  re-entry,  or  a  power  to  make  void  and  deter- 
mine the  same  for  nonpayment  of  the  rent  or  rents,  sum 
or  sums  of  money,  tolls,  duties,  royalties,  or  reservations 
thereby  to  be  respectively  reserved  or  made  payable,  and 
so  as  the  respective  lessees  or  grantees  execute  the  same 
respectively,  or  counterparts  or  duplicates  of  all  such 
leases  or  grants  as  shall  be  made  to  them  respectively, 
and  do  thereby  covenant  for  rendering  and  paying  the 
rent  or  rents,  sum  or  sums  of  money,  tolls,  duties,  royalties 
or  reservations  to  be  thereby  made  payable." 

The  following  clause  is  adapted  to  a  will  the  limitations  of  which 
are  equitable,  and  enables  the  tenant  for  life  to  require  the  con- 
currence of  the  trustees  so  as  to  give  the  leases  the  character  of 
legal  leases,  and  at  the  same  time  exonerating  them  from  ascertain- 
ing that  the  leases  are  conformable  to  the  powers,  which  would  in- 
volve the  delay  and  expense  of  separate  perusal  of  the  leases  on  the 
part  of  the  trustees  : — 

"  And  I  HEREBY  direct  and  require  the  said  trustees  or 
trustee  for  the  time  being,  upon  being  requested  so  to  do  by 
any  tenant  for  life  under  the  trusts  of  this  my  will,  to  join 
and  concur  in  any  Leases  to  be  made  by  such  tenant  for  life 
under  any  of  the  powers  hereinbefore  contained,  in  order 
and  to  the  intent  that  such  leases  may  be  legal  and  not 
merely  equitable  leases.  And  I  expbesslt  declare,  that 
the  said  trustees  or  trustee  shall  not  be  bound  or  con- 
cerned to  see  or  inquire  whether  any  lease  which  they  or  he 
are  or  is  requested  to  join  and  concur  in  as  last  aforesaid  is 
made  under  or  is  conformable  to  any  of  the  powers  hei"e- 
inbefore  contained,  or  be  in  any  manner  responsible  in 
relation  thereto,  but  the  request  of  such  tenant  for  life  for 
the  time  being  shall  be  a  sufficient  authority  to  the  said 
trustees  or  trustee  for  the  execution  of  any  lease  pur- 
porting or  alleged  to  be  made  under  any  such  power,  and 


WILLS.  419 

ivoiild  be    entitled   to    the    receipt    of  the   rents   and    pbicbdeht  xxi. 
profits  of  any  such  manor,   to    grant  to  any  copyhold     willdevibivo 

ESAL  X8TATK 

~~ IV  STKIOT 

BITTLBHKHT  IV 

such  trustees  or  trustee  shall  be  bound  to  comply  with    thi  halb  lihb. 
such  request." 

If  it  is  wished  that  the  leasing  powers  should  extend  to  autho-  28«.  Power  to 
rising  the  granting  of  leases  on  fines,  this  may  be  effeoted  by  sub-  ^^^^  ^^  ^^^ 
Btituting  in  each  of  the  powers  (whether  of  granting  occupation, 
building,  or  mining  leases),  for  the  words  ''without  taking 
anything  in  the  nature  of  a  fine  or  premium/'  the  words, 
"  with  or  without  a  fine  or  premium,"  and  adding  at  the  end 
of  the  power,  or  at  the  end  of  all  the  powers,  if  more  than  one,  the 
following : — 

"  Pbovided  alwats,  and  I  declare  that  all  moneys  re- 
ceived by  way  of  fine  or  premium  in  respect  of  leases 
granted  under  the  power  [any  of  the  powers]  of  leasing 
hereinbefore  contained,  shall  be  paid  to  or  (as  the  case 
may  be)  retained  by  the  said  [trtisteeslf  or  the  survivor  of 
them^  or  the  executors  or  administrators  of  such  survivor, 
and  shall  be  applied  by  them  or  him  in  the  same  manner 
as  such  moneys  would  have  been  applicable  if  the  same 
had  arisen  from  a  sale  of  any  of  the  said  hereditaments 
and  premises  under  the  power  of  sale  hereinafter  con- 
tained :  Provided  also,  and  I  further  declare  that  the 
receipt  of  the  person  or  persons  exercising  such  power  of 
leasing  for  any  moneys  so  paid  by  way  of  fine  or  premium 
shall  effectually  discharge  the  lessee  or  lessees,  or  other 
person  or  persons  paying  the  same  therefrom." 

In  the  absence  of  any  provision  to  the  contrary,  fines  payable  on 
the  renewal  of  leases  which  are  renewable  by  custom  (Miller  v. 
Miller,  6  Yes.  760),  or  by  covenant  {Brigatocke  v.  Brigstocke,  8  Ch. 
D.  357),  will,  like  copyhold  fices,  belong  to  the  tenant  for  life  as 
part  of  the  casual  profits ;  see  also  Simpson  v.  Bathurst,  L.  £.,  5  Ch. 
Ap.  193. 

The  following  is  a  short  and  comprehensive  form,  by  reference  to 
the  Settled  Estates  Act,  of  a  power  of  granting  leases,  and  of  enter- 
ing into  preliminary  contracts,  adapted  to  a  will  devising  real  estate 
in  strict  settlement  (compare  the  corresponding  form  for  a  devise 
of  real  estate  in  trust  for  sale,  supra,  p.  92,  note),  with  variations  in 
brackets  for  limitations  to  females,  or  to  tenants  in  common  (see 
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Settled  Estates 
Act. 


Exception  bb 
to  mining 


PoM^er  to  enter 
into  preliminary 
coutraets. 


or  customary  tenant  or  tenants  of  any  tenement  boldea 
of  such   manor  a    licence  in    writing  to   build   on   or 

the  two  next  precedents).  See  also  the  dause  in  Precedent  Xxiil.y 
infra,  prohibiting  leases  of  undivided  shares  without  the  concur- 
rence of  the  owners  of  the  other  shares,  which  may  be  added 
where  there  are  limitations  to  tenants  in  common : — 

"  Pbovided  always,  and  I  hereby  declare,  that  every 
tenant  for  life  in  possession  under  this  my  will  of  the  said 
premises  hereinbefore  devised  [or  of  any  imdivided  share 
thereof],  if  of  full  age,  and  that  the  said  [triistees]  and  the 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  during  the  minority  of  any  tenant  for  life 
or  in  tail  [male  or  in  tail]  in  possession  under  this  my  will 
of  the  same  premises,  [or  of  any  undivided  share  thereof] 
shall  respectively  have  power  to  grant  any  such  lease  of 
all  or  any  of  the  same  premises,  [or  according  to  the  cir-* 
cumstances  of  such  undivided  shai'e  thereof]  or  of  any 
rights  or  privileges  over  or  affecting  all  or  any  of  the  same 
premises,  [or  such  undivided  share  thereof]  as  the  Chan- 
cery Division  by  virtue  of  the  Settled  Estates  Act,  1877, 
or  of  any  other  Act  for  the  time  being  in  force,  amending 
or  extending  the  same,  is,  shall,  or  would  be  enabled  or 
empowered  to  authorise,  subject  only  to  such  provisions, 
conditions,  and  restrictions  as  to  the  nature  and  terms  of 
the  lease  as  required  by  such  Act  or  Acts,  and  as  would  have 
to  be  observed  if  the  lease  were  granted  under  the  autho- 
rity of  the  said  Chancery  Division  as  aforesaid,  Except 
NEVERTHELESS,  that  upon  any  lease  of  any  earth,  coal, 
stone,  or  mineral,  it  shall  not  be  incumbent  on  the  person 
or  persons  exercising  this  power  to  provide  for  the  setting 
aside  and  investment  of,  or  to  deprive  the  immediate  re- 
versioner of,  the  benefit  of  any  portion  of  the  whole  rent  or 
payment  reserved;  And  I  hereby  declare,  that  for  the 
pui"pose  of  granting  any  such  lease  as  aforesaid,  the  person 
or  persons  exercising  the  power  lastly  hereinbefore  con- 
tained, may  make  and  execute  such  appointments  and 
other  assurances  as  he  [she]  or  they  shall  think  fit ;  And 
I  FURTHER  declare,  that  the  person  or  persons  by  whom 


gETTLEMKNT  IH 
THE  MALE  LINK. 


WILLS.  421 

otherwise  improve  all  or  any  part  of  his  or  their  tene-  prkckdbwt  xxi. 
ment,  and  to  make  roads  and  streets  in,  upon,  or  will  devisinq 
through  the  same,  and  to  annex  the  same  or  any  part  j^  strict 
thereof  to  adjacent  ground  for  the  purpose  of  improve- 
ment, and  to  pull  down  any  of  the  messuages  or  erections 
which  are  now  or  hereafter  shall  be  on  such  tenement, 
and  to  demise  all  or  any  part  of  his  or  their  tenement 
for  any  term  of  years  not  exceeding  twenty-one  years  (or 
for  building,  rebuilding,  or  repairing  purposes  for  any 
term  of  years  not  exceeding  ninety-nine  years),  to  com- 
mence from  or  within  six  calendar  months  after  the  time 
of  granting  such  licence,  or  for  any  one  or  more  of  the 
purposes  aforesaid  ;  and  also  to  fix  the  sum  which  during 
the  term  mentioned  in  such  licence  shall  be  considered 
as  the  annual  value  for  assessing  the  fines  payable  to  the 
lord  upon  admission  of  any  new  tenant  to  any  tenement 
which  shall  have  been  built  on  or  improved,  or  for  the 
building  on  or  improving  of  which  such  licence  shall  be 
or  shall  have  been  granted,  so  that  the  sum  to  be  fixed 
shall  not  be  less  than  the  best  annual  rent  which  might, 
at  the  date  of  such  licence,  be  reasonably  obtained  on  a 
demise  of  the  premises  therein  mentioned  for  the  term 
mentioned  in  such  licence.  Provided  always,  that  no 
fine  or  premium  shall  be  taken  for  the  making  or  grant- 
ing any  such  licence  except  the  customary  annual  fine 
(if  any)  for  every  year  of  the  term  mentioned  in  such 
licence,  and  such  fees  as  shall  be  usual  or  reasonable 
it  that  behalf;  and  that  upon  the  grant  of  every  such 
licence  there  shall  be  reserved  to  the  lord  of  the  manor 
all  fines,  heriots,  rents,  customs,  and  services  due,  and 


the  power  of  leasing  lastly  hereinbefore  contained  shall 
for  the  time  being  be  exercisable,  shall  have  power  to 
enter  into  preliminary  contracts  to  grant  any  such  leases 
as  aforesaid,  and  that  any  of  the  terms  of  such  contracts 
may  be  varied  in  the  leases." 
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pRvcKDivT  XXI.  to  grow  due,  in  respect  of  the  tenement  relative  to  which 

WILL  DxvisiKo  8uch  licence  shall  be  granted,  and  that  every  such  licence 

iH  STRICT  siiaW  be  entered  on  the  court  rolls  or  court  books  of 

thTmauT"'  ™  ^^^  manor  (r)  :  Pbovided  ALWAYS,  and  I  hereby  declare, 

"7—;; —  that  it  shall  be  lawful  for  the  said  K  F.  and  Q.  H.,  and 

25.  Power  of 

enfranchisement  the  survivor  of  them,  and    the  executors  or  adminis- 
trators of  such  survivor,  during  the  life  of  any  person 
hereby    made    tenant    for    life,  who  shall    be  entitled 
to  the  receipt  of  the  rents  and  profits  of  any  manor  for 
the  time  being  subject   to  the  then  subsisting  uses  of 
this  my  will,  with  his  consent  in  writing,  and  also  during 
the  minority  of  any  person  who,  if  of  fuU  age,  would  be 
entitled  to  the  receipt  of  the  rents  and  profits  of  any  such 
manor  as  tenant  for  life  or  tenant  in  tail  male  by  purchase 
under  this  my  will,  at  the  discretion  of  the  said  trustees 
or  trustee  for  the  time  being,  to  enfranchise  any  tenement 
holden  of  such  manor,  with  or  without  all  or  any  of  the 
commons,  rights,   liberties,   or  privileges  appendant    or 
appurtenant  to,  or  held  or  enjoyed  with  such  tenement, 
for  such  consideration  in  money  either  in  gross  or  by  way 
of  rent,  or  for  such  consideration  in  land  or  other  valu- 
able consideration,   or    partly    for    one  and    partly  for 
another  or  others  of  such  considerations,  and  with  such 
reservations,  exceptions,  and  restrictions  as  the  said  trus- 
tees or  trustee  shall  think  reasonable,  and  thereupon,  by 
any  deed  or  deeds,  absolutely  to  revoke  the  uses,  trusts, 
powers,  and  provisoes  which,  under  this  my  will,  or  any 
exercise  of  the  powers  hereinbefore  contained  of  jointur- 
ing  or  charging  portions,  shall  for  the  time  being  be 
subsisting  or  capable  of  taking  effect  in  the  freehold 


(r)  As  to  the  power  of  granting  licences  to  copyholders,  see  ante. 
Vol.  iii.,  Settloments,  pp.  540—543 ;  and  see  the  remark  at  p.  543 
as  to  this  power  being  for  the  most  part  of  little  use.  The  pro- 
vision in  the  Settled  Estates  Amendment  Act  of  1858,  as  to 
granting  licences  to  copyholders,  is  re-enaoted  in  the  Settled 
Estates  Act,  1877,  40  &  41  Vict.  c.  18,  s.  9. 
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and  inheritance  of  such  tenement  (but  subject  to  every  frboedent  xxi 
mortgage  or  other  disposition  which  may  have  been  made 
of  such  manor  under  the  trusts  of  any  term  of  years  to 
be   limited  under  the  aforesaid  powera  of  jointuring  or 
charging  portions,  and  to  every  lease  granted  under  any 
of  the  powers  of  leasing  hereinbefore  contained),  and  by 
the  same  or   any  other  deed  or  deeds  to  appoint  unto 
the  copyhold  or  customary  tenant  or  tenants   of  such 
tenement  and  his  or  their  heirs,  or  otherwise  as  he  or 
they   shall  direct,  the  freehold  and  inheritance  of  the 
same    tenement    either    with    or    without    all    or    any 
of  the  commons,  rights,  liberties,  and   privileges   afore- 
said ;  And  I  HEREBY  declare,  that  all  such  yearly  rents 
or  annual  payments,  reservations,  and  privileges  as  shall 
be  reserved,  granted  or  made  payable  upon  any  enfran- 
chisement under  the  present  power  shall  be  so  reserved, 
granted,  made  payable  or  settled,  that  the  same  shall 
be  received  and  enjoyed  by  the  person  or  persons  who 
under  this  my  will  would  for  the  time  being  have  been 
entitled  to  the  ancient  accustomed  payments  and  privi- 
leges  in  respect  of  or   over   the  tenement  enfranchised 
in  case  the  same  had  not  been  so  enfranchised  («).     Pro-  partitiOT!*^  ° 


(«)  The  provisions  for  the  receipt  and  application  of  money  and 
the  settlement  of  land  to  be  received  upon  enfranchisement  are  in- 
corporated with  those  of  the  money  and  land  acquired  through  a 
sale  or  exchange,  see  infra,  p.  429 ;  and  see  the  power  to  reserve 
minerals  on  enfranchisement,  infra,  p.  428.  When  instead  of  the 
ordinary  power  of  sale  and  exchange  being  inserted  in  the  will, 
the  details  of  the  power  of  sale  and  exchange  are  left  to  the  opera- 
tion of  23  &  24  Vict.  0.  145  (see  the  foim,  infra,  p.  433,  note), 
ihe  following  addition  should  be  made  to  the  power  of  enfran- 
chisement as  given  in  the  text : — 

"  And  all  gi*oss  sums  of  money  which  may  become  pay-  25a.  Clause 
able  upon  any  such  enfranchisement  shall  be  laid  out  or  ^^f  enfi^dhiro^ 
applied  as  if  they  had  arisen  from  a  sale  in  pursuance  of  ™ent  where  the 
the  power  of  sale  hereinafter  contained,  and  all  lands  or  of  sale  u  med!^ 
hereditaments  to  be  taken  or  acquired  upon  or  by  any  such 
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viDED  ALWAYS^  and  I  hereby  declare  that  it  shall  be 
lawful  for  the  said  E.  F.  and  G.  H.,  and  the  sui*vivor  of 
them,  and  the  executors  or  administrators  of  such  sur- 
vivor, during  the  life  of  any  person  hereby  made  tenant 
for  life,  who  shall  be  entitled  to  the  possession  or  the 
receipt  of  the  rents  and  profits  of  the  said  premises 
hereinbefore  devised,  with  his  consent  in  writing,  and 
also  during  the  minority  of  any  person  who,  if  of  full 
age,  would  be  entitled  to  the  possession  or  the  receipt 
of  the  rents  and  profits  of  the  same  premises  as  tenant  for 
life  or  tenant  in  tail  male  by  purchase  under  this  my  will, 
at  the  discretion  of  them  or  him,  the  said  trustees  or 
trustee,  to  concur  with  the  person  or  persons  for  the  time 
being  seised  of  or  entitled  to  dispose  of  the  other  un- 
divided share  or  shares  of  any  hereditaments  of  which  an 
undivided  share  is  hereinbefore  devised  in  making  a  par- 
tition of  the  same  hereditaments,  and  to  give  or  receive 
any  money  for  equality  of  partition,  and  to  make  any  such 
partition  upon  any  terms  or  conditions  and  in  any  manner 
they  or  he  shall  think  fit,  and,  for  the  purpose  of  effectuat- 
ing such  partition  or  any  arrangement  relating  thereto, 
by  any  deed  or  deeds  absolutely  to  revoke  all  or  any  of 
the  uses,  trusts,  powers  and  provisoes  hereinbefore  limited 
and  declared  or  to  be  limited  and  declared  under  the 


enfranchisement  shall  be  settled  and  assured  as  if  they  had 
been  purchased  with  moneys  arising  from  such  a  sale  as 
last  aforesaid." 

As  to  the  power  of  enfranchisement,  see  ante,  Vol.  iii.,  pp.  644 — 
546,  and  as  to  enfranchisement  under  the  Copyhold  Acts,  see  id. 
pp.  546 — 551.  Afi  to  giving  the  power  of  enfranohiBement  to  the 
tenant  for  life,  see  Vol.  iii.  p.  544,  note,  and  for  a  form  of  such  a 
power,  see  id.  p.  1012,  note.  The  power  of  enfranchisement  is 
sometimes  for  brevity  amalgamated  with  the  power  of  sale  and 
exchange  in  the  mode  indicated  infra,  p.  426,  note  (ti) ;  but  it  will 
be  seon  that  the  power  referred  to  is  less  full  than  that  in  the  text. 
See  also  the  form  ante,  Yol.  iii.  p.  1212,  of  a  combined  power  of 
enfranchisement,  partition,  sale,  and  exchange. 
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powers  hereinbefore  contained  of  jointuring  or  charging    pmokdiht 


portions  of  or  concerning  the  undivided  share  hereinbefore    will  DBYxsim 
devised  of  the  hereditaments  of  which  it  shall  be  intended     "t"*  J!f  r^ 
to  make  partition  (but  subject  and  without  preiudice  to    mmmmbhtiw 

any  mortgage  or  other  disposition  which  may  have  been  

made  under  the  trusts  of  any  teim  of  years  to  be  limited 
under  the  aforesaid  powers  of  jointuring  or  charging 
portions,  and  to  any  lease  which  may  have  been  granted 
under  any  of  the  powers  of  leasing  hereinbefore  contained), 
and  by  the  same  or  any  other  deed  or  deeds  to  limit  or 
appoint  any  uses,  estates,  or  trusts  of  the  same  share 
Which  shall  be  thought  expedient,  and  generally  for  any 
such  purpose  as  aforesaid  to  execute  and  do  all  such  as- 
surances and  things  as  they  or  he  shall  think  fit  (Q.  Pao-  27.  Power  of 
VIDED  ALWAYS,  and  I  hereby  declare  that  it  shall  be  lawful  ^j^  "' 
for  the  said  K  F.  and  G.  H.,  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  during 
the  life  of  any  person  hereby  made  tenant  for  life,  who 
shall  be  entitled  to  the  possession  or  the  receipt  of  the 
rents  and  profits  of  the  said  premises  hereinbefore  devised. 


(0  See  the  power  to  reeenre  the  minerals  on  partition,  infra.  As  io  power  of 
p.  428 ;  and  the  troBts  of  the  moneys  and  land  received  on  par-  partition, 
tition,  p.  429.  As  to  the  power  of  partition,  see  ante,  Vol.  iii., 
Settlements,  pp.  661—662.  In  Ee  Friths  3  Oh.  D.  618,  the  ques- 
tion whether  a  power  of  exchange  authorises  a  partition  (Vol.  iii., 
p.  662),  was  discussed  with  reference  to  the  reported  cases,  and  the 
dicta  of  text  writers,  and  decided  in  the  affirmative.  As  to  the 
Act  31  &  32  Vict.  c.  40,  enlarging  the  jurisdiction  to  sell  in  a 
partition  suit,  see  Vol.  iii.,  p.  664,  note  (a).  That  Act  has  been 
amended  by  39  &  40  Yict  c.  17.  As  to  partitions  imder  the 
jndosure  Acts,  see  Yol.  iii.,  pp.  663 — 666,  39  &  40  Yict  c.  66, 
8.  33. 

When  the  details  of  the  power  of  sale  and  exchange  are  left  to  the  Claiue  added  to 
statute,  an  addition  should  be  made  to  the  power  of  partition  similar,  power  of  par- 
mutaiis  mutandis,  to  the  addition  to  the  power  of  enfranchisement,  "*'^°" 
supra,  p.  423,  note ;  or  if  the  will  contains  powers  both  of  en- 
franchisement and  partition,  one  clause,  on  the  model  of  that 
referred  to,  may  be  made  to  apply  to  both  powers. 
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28.  Mode  of  sale 
or  exchange. 


with  his  consent  in  writing,  and  also  during  the  minority 
of  any  person  who,  if  of  full  age,  would  be  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  the 
same  premises  as  tenant  for  life  or  tenant  in  tail  male  by 
purchase  under  this  my  will,  at  the  discretion  of  the  said 
trustees  or  trustee,  to  sell  or  exchange  for  other  manors, 
lands,  or  hereditaments  in  England  or  Wales,  all  or 
any  of  the  said  premises  hereinbefore  devised  («),  and 
upon  any  such  exchange  to  give  or  receive  any  money  for 
equality  of  exchange  (x) ;  And  I  HEREBY  declare  that 


AddiHon  to 
power  of  sale  aa 
to  the  enfran* 
chiaemcnt  of 
copyholda. 


(u)  The  power  of  enfranchisement  may  be  incorporated  with  the 
power  of  sale  and  exchange  by  the  addition  of  the  following  at 
this  place ;  see  supra,  p.  424,  note  :^ 

"And  to  make  any  such  sale  by  way  of  enfranchisement 
of  any  copyhold  or  customary  tenement  held  of  any 
manor  for  the  time  being  subject  to  the  then  subsisting 
uses  of  this  my  will." 

{x)  On  the  general  subject  of  the  power  of  sale  and  exchange,  see 
ante,  Vol.  iii.,  Settlements,  pp.  656 — 584.  The  structure  of  the 
power  of  sale  and  exchange  ordinarily  inserted  in  settlements  is 
treated  of,  id.,  pp.  557 — 560;  the  statutory  powers  given  by 
23  &  24  Vict.  c.  145,  to  trustees  for  sale  and  exchange  are  treated 
of,  id.,  pp.  560—564,  and  are  set  out  at  length,  id.,  p.  1014,  note; 
and  the  two  descriptions  of  power  are  compared,  id.,  664 — 670. 
As  to  the  validity  of  unlimited  powers  of  sale,  see  id.,  pp.  670 — 677  ; 
and  as  to  sales  of  the  land  separately  from  the  timber  and  mine- 
rals, see  id.,  pp.  578 — 580 ;  and  supra,  p.  81,  note.  The  dianses 
in  the  Settled  Estates  Act  1856,  as  to  sales,  are  considered  in 
Vol.  iii.,  pp.  585 — 590.  These  clauses  have  been  re-enactod,  with 
amendments,  by  the  Settled  Estates  Act,  1877  (see  supra,  p.  412, 
note).  Clause  14  of  the  original  Act,  relatire  to  dedications  for 
roads,  and  other  purposes,  for  the  benefit  of  the  estate,  was 
extended  by  the  Amendment  Act  of  1876  (39  &  40  Vict,  c  30) 
and  has  been  ftirther  extended  by  the  Act  of  1877,  s.  21,  which 
enables  the  Court  to  giye  directions  as  to  making  and  executing 
the  roads,  and  other  works,  and  as  to  their  repair  and  main- 
tenance, and  to  provide  for  the  expenses  (which  there  was  no 
power  to  do  under  the  original  Act ;  In  re  Venour,  2  Ch.  D.  622). 
By  the  Act  of  1877,  s.  36,  the  power  as  to  interim  inyestments  of 
sale  moneys  is  extended  to  all  inyestments  in  which  cash  under 


WILLS;  427 

any  such  sale  as  aforesaid  may  be  made  either  by  public  pbioibini  xzi. 
auction  or  private  contract,  and  that  the  said  trustees  or    will  riyisiHa 
trustee  may  make  any  stipulations  as  to  title  or  evidence     "^''  ""f^*" 
or  commencement  of  title  or  otherwise,  in  any  conditions    nTTLsxiNT  n 

of  sale  or  contract  for  sale  or  exchange  of  the  said  premises  L 

or  any  part  thereof,  and  may  buy  in  or  rescind  or  vary  any 
contract  for  sale  or  exchange  and  re-^sell  or  re-exchange 
without  being  responsible  for  any  loss  occasioned  thereby ; 
And  I  HEREBY  declare,  that  for  effecting  any  such  sale  or  29.  Power  to 
exchange  it  shall  be  lawful  for  the  said  trustees  or  trustee  J^ec^areVew 
with  such  consent  or  at  such  discretion  as  aforesaid,  by  ^^^^  ^  effec- 

taate  saleB  and 

any  deed  or  deeds  to  revoke  all  or  any  of  the  uses,  ti*usts,  QxoliangeB. 
and  powers  hereinbefore  limited  and  declared,  or  to  be 
limited  or  declared  under  the  powers  hereinbefore  con- 
tained of  jointuring  or  charging  portions,  of  or  concerning 
the  said  premises  or  any  part  thereof  (but  subject  to  every 
mortgage  or  other  disposition  which  may  have  been  made 


the  control  of  the  Court  may  be  invested  (as  to  which  see  ante, 

YoL  iii.,  Settlements,  p.  21) ;  and  by  s.  37,  any  pnrchase-money 

paid  into  Court  under  the  Act  in  respect  of  any  lease  for  lives  or 

years,  or  any  estate  lees  than  the  whole  fee  simple,  or  any  rever- 

sion  dependent  on  any  such  lease  or  estate,  may  be  ordered  to  be 

laid  out,  invested,  accumulated,  and  paid  so  as  to  give  to  the 

parties  interested  the  same  benefit  as  they  might  have  had  irom 

the  lease,  estate,  or  reversion  in  respect  of  which  the  mlney  was 

paid.    The  Act  also  contains  a  clause  (17),  enabling  the  Court  to 

sanction  any  action,  defence,  petition  to  parliament,  parliamentary 

opposition,  or  other  proceedings,  for  the  protection  of  any  settled 

estate,  and  to  provide  for  the  expenses.    As  to  authorising  a  sale 

oat  of  Court  under  the  Act,  see  In  re  Adama,  9  Gh.  D.  116.    As 

to  the  power  to  apply  the  proceeds  of  a  sale  of  part  of  the  estates, 

or  othex*  moneys  settled  to  the  same  uses,  in  permanent  impi-ove- 

ments,  see  ante,  Vol.  iii.,  p.  291,  292,  note,  and  the  cases  there  cited, 

and  the  following  recent  cases,  JU  Nether  Stowey  Vicarage^  L.  B. 

17  Eq.  156;  Jn  re  Newman,  L.  E.  9  Ch.  Ap.  681 ;  Drake  v.  Tre/uais, 

L.  B.  10  Ch.  Ap.  364 ;  In  re  Leelie,  2  Ch.  D.    186 ;  In  re  Venour, 

id.,  522;  In  re  8peer,  3  Ch.  D.  262;  Donaldeon  v.  Donaldson,  id., 

743.     As  to  exchanges  under  the  Indosure  Acts,  see  Tol.  iii., 

p.  590,  39  &  40  Vict.  c.  66,  s.  33. 
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85.  Power  for 
the  trustees  to 
apply  monies  in 
discharge  of 
incumbranoes. 


86.  Power  to 
invest  monies  in 
the  funds  or 
npon  mortgage ' 
till  laid  out  in 
the  purchase 
of  lands,  or 
otherwise 
applied. 


partition,  or  which  may  be  required  for  the  renewal  of 
any  such  lease  or  grant  as  aforesaid,  and  also  to  raise  any 
money  agreed  to  be  paid  by  the  said  trustees  or  trustee 
for  equality  of  exchange  or  partition,  or  which  may  be 
required  for  the  renewal  of  any  such  lease  or  grant  as 
aforesaid,  or  for  purchasing  the  enfranchisement  of  any 
lands  of  copyhold  or  customary  tenure  for  the  time  being 
subject  to  the  subsisting  uses  or  trusts  of  this  my  will,  by 
mortgage  of  the  hereditaments  to  be  received  in  exchange, 
or  upon  enfranchisement,  or  partition,  or  taken  by  re- 
newal as  aforesaid,  or  of  any  other  hereditaments  for  the 
time  being  subject  to  the  then  subsisting  uses  or  trusts  of 
this  my  will,  and  for  the  purposes  aforesaid  or  any  of 
them,  to  execute  and  do  all  such  assurances  and  things 
as  they  or  he  shall  think  fit,  and  no  mortgagee  advancing 
money  upon  any  moilgage  purporting  to  be  made  under 
this  power,  shall  be  bound  to  see  that  such  money  is 
wanted,  or  that  no  more  than  is  wanted  is  raised.  Pro- 
vided ALWAYS,  and  I  hereby  declare,  that  it  shall  be 
lawful  for  the  said  trustees  or  trustee  upon  the  request 
of  any  person  hereby  made  tenant  for  life  who  shall  be 
entitled  as  aforesaid,  and  if  there  shall  be  no  such  person, 
then  at  their  or  his  own  discretion,  to  apply  any  money 
to  arise  by  any  such  enfranchisement,  partition,  sale,  or 
exchange  as  aforesaid,  in  or  towards  papng  off  or  dis- 
charging any  mortgage  or  other  charge  or  incumbrance 
for  the  time  being  affecting  all  or  any  of  the  heredita- 
ments then  subject  to  the  subsisting  uses  or  trusts  of  this 
my  will,  but  without  altering  the  equities  or  obligations 
of  the  parties  claiming  under  this  my  will,  as  to  defraying 
the  fines  and  expenses  of  such  renewals  of  leases  or  grants 
as  aforesaid.  And  I  hereby  declare,  that  until  the 
money  to  arise  by  such  enfranchisement,  partition,  sale, 
or  exchange  as  aforesaid,  shall  be  disposed  of  as  herein- 
before directed,  the  said  trustees  or  trustee,  with  the 
consent   ot    any    person    hereby  made    tenant   for   life 
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who  shall  be  entitled  as  aforesaid,  and  if  there  shall  be 
no  such  person,  then  at  their  or  his  own  discretion,  may 
invest  the  same  or  any  part  thereof,  in  their  or  his  names 
or  name,  in  any  of  the  public  stocks  or  funds,  or  govern- 
ment securities  of  the  United  Kingdom,  or  upon  real 
securities  in  England  or  Wales  (e),  (but  not  in  any  other 
mode  of  investment),  and  may,  with  such  consent  or  at 
such  discretion  as  aforesaid,  from  time  to  time  vary  such 
stocks,  funds,  and  securities  ;  And  I  hereby  declare, 
that  the  income  of  such  stocks,  funds,  and  securities  shall 
be  paid  and  applied  to  such  person  or  persons  for  such 
purposes  and  in  such  manner  as  the  rents  and  profits  of 
the  hereditaments  to  be  purchased  therewith  as  afore- 
said would  be  payable  or  applicable  in  case  such  pur- 
chase and  settlement  as  aforesaid  were  then  actually 
made  (/).      I  devise  all  the  copyhold  and  customary 
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87.  The  income 
of  the  inyest- 
ments  to  go  as 
the  rents  of  the 
lands  if  pur- 
chased wonld  go. 


(e)  It  might  be  better  to  extend  this  power  of  investment  to  all 
the  statutory  securities.     See  the  form,  No.  9c?,  supra,  p.  36,  note. 

(/)  The  following  is  a  form  of  a  power  of  sale  and  exchange, 
adapted  to  a  will  in  strict  settlement  (compare  the  form 
adapted  to  an  ordinary  will,  supra,  p.  236,  note),  with  yariations 
in  brackets  for  limitations  to  females  and  to  tenants  in  common 
(see  the  two  next  Precedents),  in  which  the  details  of  the  power 
are  omitted,  in  reliance  on  the  provisions  of  Lord  Cranworth's  Act, 
23  &  24  Yiot.  c.  145 ;  and  power  is  also  giyen  to  sell  the  land  and 
minerals  separately,  by  reference  to  the  Act  25  &  26  Yiot.  a  108, 
with  yariations,  in  brackets,  in  the  latter  power  for  a  will  contain- 
ing powers  of  partition  and  enfranchisement ;  and  the  statutory 
power  of  interim  investment  is  enlarged.  Where  there  are  limita- 
tions to  tenants  in  common,  a  clause  may  be  added,  as  in  Precedent 
XXni.,  in£ra,  prohibiting  sales  and  exchanges  of  undivided  shares 
without  the  concurrence  of  the  owners  of  the  other  shares.  The 
use  of  this  form  will  shorten  the  will  considerably,  as  it  will  take 
the  place  of  the  power  of  sale  and  exchange  and  all  the  subsidiary 
provisions  in  the  text : — 

"Provided   always   and    I    declare   that   the    said  Statntoiy power 
[trusteea]  and  the  survivor  of  them  and  the  executors  chaDw.*"  **' 
or  administrators  of  such  survivor  shall  have  a  power 
of  sale  and  exchange  over  all  or  any  of  the  said  premises 
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FRBoiMOT  XXI.  hereinbefore  contained  of  jointuring  or  charging  portions 

WILL  DBvistira    to  be  limited,  expressed  or  d^lared  of  and  concerning  the 

"ih'stwot'     ^^  premises  hereinbefore  devised,  or  as  neai-  thereto  as 

BBTTLHMKiTT  iH    ^{jg  (Jeaths  of  partios  and  other  intervening  circumstances 

will  admit  (6),  but  not  so  as  to  increase  or  multiply  charges 

or  powers  of  charging;  and  shall  settle  and  assure,  or 
cause  to  be  settled  and  assured,  all  such  of  the  said 
hereditaments  so  to  be  purchased  or  taken  upon  enfran- 
chisement or  partition  or  in  exchange  as  aforesaid,  as 
shall  be  of  leasehold,  or  copyhold,  or  customary  tenure, 
upon  such  trusts,  and  with  and  subject  to  such  powers^ 
provisoes,  and  declarations  as  shall  correspond  with  the 
nses,  trusts,  powers,  provisoes,  and  declarations  in  and 
by  this  my  will  limited,  expressed,  and  declared,  or  under 
the  said  powers  of  jointuring  or  charging  portions  to  be 
limited,  expressed,  or  declared  of  and  concerning  the  said 
premises  hereinbefore  devised,  or  as  near  thereto  as  the 
different  tenure  and  quality  of  the  premises  and  the  rules 
of  law  and  equity,  and  the  deaths  of  parties  and  other 
intervening  circumstances  will  admit,  but  not  so  as  to 
increase  or  multiply  charges  or  powers  of  charging,  and 
BO  that  such  of  the  lands  purchased  or  taken  upon  enfran- 
chisement or  partition  or  in  exchange  as  shall  be  held 
by  a  lease  for  yeai*s,  shall  not  vest  absolutely  in  any 
person  hereby  made  tenant  in  tail  male  by  purchase  of 
the  said  premises  hereinbefore  devised,  unless  he  shall 
attain  the  age  of  twenty-one  years,  but  on  his  death 

under    that   age   shall  go   and  devolve   in    the    same 

^  ^■^_«»^«^.— ^.^— ^—1^— -^^^ ^^^ 

{h)  As  to  the  effect  of  referential  words  of  this  description,  see 
the  cases  noticed,  ante,  YoL  iii.,  Settlements,  p.  1020,  note  {g). 
That  a  trust  oreated  by  reference  to  other  trusts  ought  not,  gene- 
rally speaking,  to  be  so  read  as  to  create  a  duplication  of  charges, 
see  the  cases  noticed,  ante,  Vol.  iii.,  p.  1021,  note  (A),  Cooper  y, 
Macdonaldf  L.  B.  16  Eq.  258,  where  a  distinction  was  drawn 
between  a  power  to  appoint  an  annuity  not  exceeding  a  specified 
amount,  and  a  power  to  appoint  an  annuity  not  exceeding  a 
specified  proportion  of  the  income. 
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manner  as  if  they  had  been  freeholds  of  inheritance,  and  moiDm  zxi. 

had  been  settled  accordingly  (c).    And  I  hereby  declare,  -will  Dmyiaa^ 

that  if  any  of  the  lands  purchased  or  taken  upon  enfran-  "»^8raiOT * 

chiseiuent  or  partition  or  in  exchange  as  aforesaid,  shall  nrTuicnT  n 

be  held  by  leases  or  grants  for  lives  or  for  years  renew-  — 

11  11  1  «.  1111*        33.  Plrovision 

able  or  usually  renewed,  proper  provisions  shall  be  in-  for  the  renewal 
serted  in  the  settlement  hereinbefore  directed  to  be  made  ^'  ^®"®^ 
thereof,  for  renewing  such  leases  or  grants  from  time 
to  time  as  occasion  shall  require,  and  that  the  fines  and 
expenses  of  such  renewals  shall  from  time  to  time  be 
defrayed  by  and  out  of  the  premises  so  to  be  purchased 
or  taken  upon  enfranchisement  or  partition  or  in  ex- 
change, and  of  which  such  renewals  ai'e  to  be  made 
respectively,  in  such  manner  that  the  several  persons 
beneficially  entitled  to  the  same  shall  contribute  to  such 
fines  and  expenses  in  the  proportions  in  which  according 
to  the  rules  of  equity  they  would  be  bound  to  contri- 
bute (d).     Provided  always,  and   I  hereby  declare,  34.  Power  for 

.  the  trusteee  to 

that  subject  to  the  equities  6r  obligations  of  the  persons  raise  money  by 
claiming  under  this  my  will,  as  to  defraying  the  fines  and  ""*"*■«•• 
expenses  of  such  renewals  of  leases  or  grants  as  afore- 
said, and  so  that  such  equities  or  obligations  shall  not 
thereby  be  altered,  it  shall  be  lawful  for  the  said  trustees 
or  trustee  by  and  out  of  the  monies  to  arise  from  any 
such  sale  or  enfranchisement  or  to  be  received  for  equality 
of  exchange  or  partition  as  aforesaid,  to  pay  any  money 
which  upon  any  exchange  or  partition  made  in  exercise  of 
the  aforesaid  power  in  that  behalf  may  be  payable  by 
the  said  trustees  or  trustee  for  equality  of  exchange  or 


(c)  Ab  to  the  effect  of  this  form,  see  ante,  Yol.  iii.^  Settlements, 
p.  602. 

(d)  As  to  those  rules,  see  ante,  YoL  iii.,  Settlements,  pp.  610 
et  seq.  The  clause  in  the  text  might  usually  be  omitted,  as 
renewable  leaseholds  are  much  less  common  than  formerly ;  see 
ante  Yol.  iiL,  p.  1022,  note. 
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85.  Power  for 
the  trustees  to 
apply  monies  in 
discharge  of 
incumbrances. 


86.  Power  to 
invest  monies  in 
the  funds  or 
upon  mortgage' 
till  laid  out  in 
the  purchase 
of  lands,  or 
otherwise 
applied* 


partition,  or  which  may  be  required  for  the  renewal  of 
any  such  lease  or  grant  as  aforesaid,  and  also  to  raise  any 
money  agreed  to  be  paid  by  the  said  trustees  or  trustee 
for  equality  of  exchange  or  partition,  or  which  may  be 
required  for  the  renewal  of  any  such  lease  or  grant  as 
aforesaid,  or  for  purchasing  the  enfranchisement  of  any 
lands  of  copyhold  or  customary  tenure  for  the  time  being 
subject  to  the  subsisting  uses  or  trusts  of  this  my  will,  by 
mortgage  of  the  hereditaments  to  be  received  in  exchange^ 
or  upon  enfranchisement,  or  partition,  or  taken  by  re- 
newal as  aforesaid,  or  of  any  other  hereditaments  for  the 
time  being  subject  to  the  then  subsisting  uses  or  trusts  of 
this  my  will,  and  for  the  purposes  aforesaid  or  any  of 
them,  to  execute  and  do  all  such  assurances  and  things 
as  they  or  he  shall  think  fit,  and  no  mortgagee  advancing 
money  upon  any  moilgage  purporting  to  be  made  under 
this  power,  shall  be  bound  to  see  that  such  money  is 
wanted,  or  that  no  more  than  is  wanted  is  raised  Pro* 
VIDED  ALWAYS,  and  I  hereby  declare,  that  it  shall  be 
lawful  for  the  said  trustees  or  trustee  upon  the  request 
of  any  person  hereby  made  tenant  for  life  who  shall  be 
entitled  as  aforesaid,  and  if  there  shall  be  no  such  person, 
then  at  their  or  his  own  discretion,  to  apply  any  money 
to  arise  by  any  such  enfranchisement,  partition,  sale,  or 
exchange  as  aforesaid,  in  or  towards  paying  off  or  dis- 
charging any  mortgage  or  other  charge  or  incumbrance 
for  the  time  being  affecting  all  or  any  of  the  heredita- 
ments then  subject  to  the  subsisting  uses  or  trusts  of  this 
my  will,  but  without  altering  the  equities  or  obligations 
of  the  parties  claiming  under  this  my  will,  as  to  defraying 
the  fines  and  expenses  of  such  renewals  of  leases  or  grants 
as  aforesaid*  And  I  hereby  declare,  that  until  the 
money  to  arise  by  such  enfranchisement,  partition,  sale, 
or  exchange  as  aforesaid,  shall  be  disposed  of  as  herein- 
before directed,  the  said  trustees  or  trustee,  with  the 
consent   ot    any    person    hereby  made    tenant   for   life 
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who  shall  be  entitled  as  aforesaid,  and  if  there  shall  be  wmbdihtxxi. 
no  such  person,  then  at  their  or  his  own  discretion^  may    will  DBTisiva 
invest  the  same  or  any  part  thereof,  in  their  or  his  names 
or  name,  in  any  of  the  public  stocks  or  funds,  or  govern- 
ment securities  of  the  United  Kingdom,  or  upon  real 
securities  in  England  or  "Wales  (e),  (but  not  in  any  other 
mode  of  investment),  and  may,  with  such  consent  or  at 
such  discretion  as  aforesaid,  from  time  to  time  vary  such 
stocks,  funds,  and  securities;   And  I  hebeby  declare,  87.  The  income 
that  the  income  of  such  stocks,  funds,  and  securities  shall  ments  to  go  as 
be  paid  and  applied  to  such  person  or  persons  for  such  ^J^S?pur-**** 
purposes  and  in  such  manner  as  the  rents  and  profits  of  chaaed  would  go. 
the  hereditaments  to  be  purchased  therewith  as  afore- 
said would  be  payable  or  applicable  in  case  such  pur- 
chase and  settlement  as  aforesaid  were  then  actually 
made  (/).      I  devise  all  the  copyhold  and  customary 

(e)  It  might  be  better  to  extend  this  power  of  inyestment  to  all 
the  statutory  securitiefl.     See  the  form.  No.  9c2,  supra,  p.  36,  note. 

(/)  The  following  is  a  form  of  a  power  of  sale  and  exchange, 
adapted  to  a  will  in  strict  settlement  (compare  the  form 
adapted  to  an  ordinary  will,  supra,  p.  236,  note),  with  variations 
in  brackets  for  limitations  to  females  and  to  tenants  in  common 
(see  the  two  next  Precedents),  in  which  the  details  of  the  power 
are  omitted,  in  reliance  on  the  provisions  of  Lord  Cranworth's  Act, 
23  &  24  Vict.  c.  145 ;  and  power  is  also  given  to  sell  the  land  and 
minerals  separately,  by  reference  to  the  Act  25  &  26  Yiot.  a  108, 
with  variations,  in  brackets,  in  the  latter  power  for  a  will  contain- 
ing powers  of  partition  and  enfranchisement ;  and  the  statutory 
power  of  interim  investment  is  enlarged.  Where  there  are  limita- 
tions to  tenants  in  common,  a  clause  may  be  added,  as  in  Precedent 
XXni.,  in£ra,  prohibiting  sales  and  exchanges  of  undivided  shares 
without  the  concurrence  of  the  owners  of  the  other  shares.  The 
use  of  this  form  will  shorten  the  will  considerably,  as  it  will  take 
the  place  of  the  power  of  sale  and  exchange  and  all  the  subsidiary 
provisions  in  the  text : — 

"Provided   always   and    I    declare   that   the    said  Staiutoiy power 
[trustees]  and  the  survivor  of  them  and  the  executors  chan^*"  **' 
or  administrator  of  such  survivor  shall  have  a  power 
of  sale  and  exchange  over  all  or  any  of  the  said  premises 
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messuages,  lands,  tenements,  and  hereditaments  of  or  to 
which  I  shall  at  my  death  be  seised  or  entitled,  or  over 
which  I  shall  at  my  death  have  a  general  power  of  ap- 
pointment or  disposition  by  will  (except  what  I  otherwise 
dispose  of  by  this  my  will  or  any  codicil  hereto),  Unto  and 
to  the  use  of  the  said  E.  F.  and  G.  H.  and  their  heirs, 
according  to  the  custom  of  the  manors  of  which  the 
same  may  be  respectively  holden,  and  at  and  imder  the 
accustomed  rents,  fines,  heriots,  suits,  and  services.  Upon 
SUCH  TRUSTS,  and  with  and  subject  to  such  powers,  pro- 
visoes,  and  declarations  as    shall   correspond  with   the 


Power  to  dispose 
of  land  and 
minerals  separ- 
ately on  a  sale, 
&c. 


Extension  of 
statutory  power 
of  interim  In- 
vestment. 


hereinbefore  devised  exercisable  during  the  life  of  any 
tenant  for  life  in  possession  of  the  same  premises  [or  of 
any  undivided  share  thereof],  under  this  my  will,  if  of 
full  age  with  his  [or  her]  consent  in  writing  and  during 
the  minority  of  any  tenant  for  life  or  in  tail  [male  or  in 
tail]  by  purchase  in  possession  of  the  same  premises  [or 
of  any  undivided  share  thereof]  under  this  my  will  at  the 
discretion  of  the  said  trustees  or  trustee  for  the  time  being. 
Provided  also  and  I  further  declare  that  any  disposition 
by  way  of  sale  or  exchange  [partition  or  enfranchisement], 
which  by  virtue  of  the  Act  of  the  25th  and  26th 
years  of  the  reign  of  her  present  Majesty,  chapter  108, 
intituled  'An  Act  to  confirm  certain  sales,  exchanges, 
partitions,  and  enfranchisements,'  might  be  made  of  the 
land  and  minerals  separately  or  might  otherwise  be  made 
with  the  sanction  of  the  Chancery  Division,  as  in  the 
same  Act  is  provided,  may  be  made  by  the  said  trustees 
or  trustee  in  the  exercise  of  the  power  [respective  powers] 
of  sale  and  exchange  [partition  or  enfranchisement] 
hereinbefore  contained  of  their  or  his  own  authority 
and  without  any  such  sanction  being  required.  And 
I  FURTHER  declare  that  interim  investments  of  the 
moneys  arising  from  any  sale  or  for  equality  of  ex- 
change may  be  made  in  any  stocks  funds  or  securities  for 
the  time  being  authorised  by  law  for  the  investment  of 
trust  moneys." 
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uses,  trusts,  powei-s,  provisoes,  and  declarations  herein-  pmoidmt  xxi. 

before  limited  and  declared  of  and  concerning  the  free-  will  diyibhto 
hold  premises   hereinbefore   devised,  as    nearly  as    the        w  strict 

different  tenure   and  quality  of  the  premises   and  the  skttlbmbhtih 

^  J  ^  THB  MALE  LINl. 

rules  of  law  and  equity  will  permit,  but  not  so  as  to  

increase  or  multiply  charges  or  powers   of  charging  (i), 

I  DEVISE  AND    BEQUEATH    all    the    leasehold    messuages,   89.  Oeneiral 

lands,  tenements,  and  hereditaments,  whether  holden  for  holds  upon  truBts 
any  life  or  lives  or  for  any  term  or  terms  of  years  abso-  ^it^™^^  ©f 
lute  or  determinable  with  any  life  or  lives  or  on  any  other  *^«  freeholds, 
event,  of  or  to  which  I  shall  at  my  death  be  seised,  pos- 
sessed, or  entitled,  or  over  which  I  shall  at  my  death  have 
a  general  power  of  appointment  or  disposition  by  will 
(except  what  I  otherwise  dispose  of  by  this  my  will  or 
any  codicil  hereto),  Unto  the  said  E.  F.  and  G.  H.,  their 
executors,  administrators,  and  assigns,  for  all  such  estate, 
term,  or  interest  as  I  shall  have  therein  respectively  at 
my  death.  Upon  trust  that  they  the  said  E.  F.  and 
Q.  H.  and  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  shall  by  and  out  of  the 
rents  and  profits  thereof  pay  the  rents  and  annual  sums 
reserved  by  the  leases  thereof  respectively  and  perform 
and  observe  the  covenants  on  the  part  of  the'  several 
lessees  and  conditions  in  the  said  leases  respectively 
contained.  And  subject  thereto  shall  hold  the  same 
premises.  Upon  such  trusts  and  with  and  sub- 
ject to  such  powers,  provisoes,  and  declarations  as 
shall  correspond  with  the  uses,  trusts,  powers,  provisoes, 
and   declarations  hereinbefore  limited    and   declared   of 

(t)  Copyholds  to  be  settled  with  freeholds  should  be  devised  to  Ab  io  settle- 
the  trustees  of  the  will  upon  trusts  corresponding  to  the  uses  of  ment  of  oopy- 
the  freeholds  so  far  as  the  difference  of  the  tenure  and  the  rules  of     •l?^SoldL 
law  and  equity  will  permit ;  a  course  which  obviates  the  question, 
how  far  the  nature  of  the  copyhold  property  admits  of  the  creation 
therein  of  the  legal  estates  and  powers  created  in  the  freeholds. 
See  ante,  YoL  iii.,  Settlements,  p.  597 ;  and  see  some  other  points 
connected  with  the  settlement  of  copyholds,  id.,  pp.  598,  599. 
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40.  Trnatafor 
renewal  of  leases 
and  grants  for 
ives  or  years. 


and  concerning  the  freehold  premises  hereinbefore  de- 
vised, as  nearly  as  the  diflferent  tenure  and  quality  of  the 
premises  and  the  rules  of  law  and  equity  will  permit, 
but  not  so  as  to  increase  or  multiply  charges  or  powere 
of  charging,  and  so  that  such  of  the  same  premises  as 
are  held  by  a  lease  for  years  shall  not  vest  absolutely  in 
any  person  hereby  made  tenant  in  tail  male  by  purchase 
of  the  said  freehold  premises  hereinbefore  devised  unless 
he  shall  attain  the  age  of  twenty-one  years,  but  on  his 
death  under  that  age  shall  go  and  devolve  in  the  same 
manner  as  if  they  had  been  freeholds  of  inheritance 
included  in  the  devise  in  strict  settlement  hereinbefore 
contained  (k).  And  I  hereby  declare,  that  the  said  E. 
F.  and  G.  H.  and  the  survivor  of  them,  and  the  heirs, 
executors,  or  administrators  respectively  of  such  survivor, 
shall  irom  time  to  time  as  occasion  shall  require  in  the 
ordinary  course  of  renewal  use  their  and  his  best  en- 
deavours to  obtain  on  the  accustomed  reasonable  terms 
renewed  leases  or  grants  for  lives  or  years  of  such  of  the 
said  leasehold  and  copyhold  premises  as  shall  be  held 
by  lease  or  grant  for  lives  or  years  ordinarily  renewable. 
And  shall  make  and  do  all  such  surrenders  and  things 
as  shall  be  expedient  for  obtaining  such  renewals ;  And 
THAT  the  fines  and  expenses  of  such  renewals  shall  be 
defrayed  by  and  out  of  the  premises  of  which  such  re- 
newals are  to  be  obtained  respectively,  in  such  manner 


Declaration  of  W  ^^  ^  ^^  declaration  of  trusts  of  leaseholds  to  correspond  with 

trusts  of  lease-       the  uses  of  freeholds,  see  ante,  Vol.  ill.,  Settlements,  pp.  599 — 605 ; 

holds  to  corre-       ^  ^    ^j^^  clause  suspending  the  vesting  of  leaseholds  for  years 
spond  vith  the  ..^  .         .  ^^^      t         i    i  i         i  ••    •  i 

uses  of  freeholds,  until  twenty-one,  see  p.  602.  Leaseholds  and  heirlooms  are  some- 
times, in  order  to  ensure  their  devolution  in  all  events  with  the 
freeholds,  settled  by  means  of  a  trust  for  sale,  and  for  reinvest- 
ment in  the  purchase  of  freeholds,  to  be  settled  to  the  same  uses 
as  the  devised  freeholds,  with  a  power  to  postpone  the  sale,  and  a 
direction  that  the  rents  and  enjoyment  until  sale  shall  belong  to 
the  persons  who  would  be  entitled  to  the  rents  of  the  substituted 
fireeholds. 


:^^—~  --- -  -ipi^-  . 
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that  the  several  persons  beneficially  entitled  to  the  same 
under  this  my  will  shall  contribute  to  such  fines  and 
expenses  in  the  proportions  in  which  according  to  the 
rules  of  courts  of  equity  they  would  be  bound  to  con- 
tribute. Provided  always  and  I  hereby  further  de- 
clare, that  it  shall  be  lawful  for  the  said  trustees  or 
trustee  to  raise  any  money  which  may  be  required  for 
any  such  renewal  as  aforesaid  by  mortgage  of  the  here- 
ditaments taken  by  renewal  or  of  any  other  hereditaments 
for  the  time  being  subject  to  the  subsisting  uses  or 
trusts  of  this  my  will,  and  to  execute  and  do  all  such 
assurances  and  things  for  effectuating  any  such  mortgage 
as  they  or  he  shall  think  fit ;  And  no  mortgagee  ad- 
vancing any  money  upon  a  mortgage  purporting  to  be 
made  under  this  power  shall  be  bound  to  see  that  such 
money  is  wanted  or  that  no  more  than  is  wanted  is 
raised:  Provided  nevertheless,  that  the  proportions 
in  which  such  fines  and  expenses  are  to  be  ultimately 
borne  by  the  persons  beneficially  entitled  shall  not  be 
altered  by  the  money  for  that  purpose  being  in  the  first 
instance  raised  by  mortgage :  Provided  also  never- 
theless, that  the  said  trustees  or  trustee  shall  not  be 
chargeable  for  a  breach  of  trust  by  reason  of  any  omission 
or  neglect  to  obtain  such  renewed  leases  or  grants  as 
aforesaid  (Q.     I  bequeath  unto  the  said  E.  F.  and  Q.  H., 
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42.  Bequest  of 
chattels  aa 
heirlooms. 


(Z)  On  the  general  subject  of  trusts  for  the  renewal  of  leases   j^^  ^  renewal 
or  grants  for   lives  or  years,  see  ante,  Vol.  iii.,  Settlements,   of  leases  or 
pp.  605—624.     With  respect  to  the  rules  of  equity  as  to  the  con-   grants  for  live* 
tribntion  to  renewals,  see  pp.  610—617,  and  as  to  trusts  excluding   ^^  y®*"* 
the  equitable  rule,  see  pp.  618 — 622.   As  to  the  exempting  trustees 
from  liability  in  respect  of  the  omission  to  renew,  see  p.  607.    As 
to  the  proyisions  for  renewal  in  23  &  24  Yict.  c.  145,  see  id., 
pp.  622 — 624.     In  connection  with  the  cases  referred  to  in  Vol.  iii., 
p.  621,  note  («),  see  Maddy  y.  Hale^  3  Oh.  D.  327,  where  the  ques- 
tion was  as  to  the  mode  of  adjusting  the  rights  of  tenant  for  life 
and  remainderman  in  respect  of  an  ecclesiastical  lease  which  had 
ceased  to  be  renewable.    As  to  the  powers  given   by  the  Act 
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their  executors,  administrators,  and  assigns,  all  the  plate, 
furniture,  china,  glass,  and  articles  of  household  use  and 
ornament,  pictures,  prints,  busts,  statues,  sculptures, 
bronzes,  marbles,  vases,  antiquities,  books,  and  manu- 
scripts, which  shall  be  in  or  about  or  belonging  to  my 

mansion  house  called  •  House  at  the  time  of  my 

decease  (m),  upon  trust  to  allow  the  same  plate,  furniture, 
and  other  articles  to  go  and  devolve  as  heirlooms  together 
with  the  said  freehold  premises  hereinbefore  devised,  so 
far  as  the  rules  of  law  and  equity  will  permit,  but  so 
nevertheless  that  the  same  shall  not  vest  absolutely  in 
any  person  hereby  made  tenant  in  tail  male  by  purchase 
of  the  said  freehold  premises,  unless  he  shall  attain  the 
age  of  twenty-one  years,  but  on  his  death  under  that  ago 
shall  go  and  devolve  as  if  the  same  had  been  freeholds  of 
inheritance  included  in  the  devise  in  strict  settlement 
48.  Direction  to  hereinbefore  contained.  And  I  hebeby  direct  that  as 
tak,  Urentory.    ^^  ^  conveniently  may  be  after  my  death,  an  inventory 

shall  be  taken  of  the  said  plate,  furniture,  and  other 
articles,  and  such  inventory  (subject  to  its  being  revised 
as  occasion  shall  require)  shall  be  signed  by  every  person 
for  the  time  being  entitled  to  the  enjoyment  of  the  same 
plate,  furniture,  and  other  articles  under  the  trusts  herein- 
before contained  (if  and  when  of  full  age),  and  also  by  the 
tnistees  or  trustee  for  the  time  being  of  this  my  will,  and 


23  &  24  Yiot.  0.  124,  of  enfranchising  leaseholds  held  under 
Ecclesiastical  Corporations  (Vol.  iii.,  pp.  621 — 622),  see  BoUier  v. 
Bume^  L.  E.  16  Eq.  163. 

(m)  Where  the  bequest  is  in  the  above  general  form,  it  may  be 
desirable  to  add  here  : — 

"except  such  articles  as  from  their  trifling  value  or 
perishable  nature,  or  for  any  other  reason,  the  said 
trustees  or  trustee  shall  consider  to  be  unsuitable  to  be 
kept  as  heirlooms." 

See  a  more  restricted  form  as  regards  the  dasa  of  articles  incladedy 
ante,  Yol.  i.,  4th  ed.,  p.  464. 
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the  said  plate,  furniture,  and  articles  shall  at  all  times  be  pmokdent  xxi. 

kept  adequately  insured  against  loss  or  damage  by  fire  (so  will  devisiko 

far  as  the  same  are  capable  of  being  so  insured)  and  "^'otriot^ 

properly  preserved  by  and  at   the  expense  of  the  usu-  raTTLKMENTiN 

"^  THB   MALI   LINE. 


fructuaiy  thereof  for  the  time  being.  But  the  said  plate 
or  any  part  thereof  may  from  time  to  time  be  exchanged 
or  the  form  and  fashion  thereof  altered  at  the  expense  of 
the  usufructuary,  provided  the  intrinsic  value  be  not 
diminished.  Provided  always  that  after  the  usu-  44.  Trustees  not 
fructuary  for  the  time  being  shall  have  signed  the  the  insurance  or 
inventoiT  aforesaid,   the   said  trustees   or   trustee   shall  Preservation  of 

•^  ^  the  property. 

not  be  bound  to  see  to  the  insurance  or  preservation  of 
the  said  plate,  furniture,  and  other  articles  or  any  of 
them,  and  shall  not  be  responsible  for  any  omission  or 
neglect  dn  the  part  of  the  usufructuary  with  respect  to 
the  insurance  or  preservation  thereof,  nor  for  loss  or 
damage  occasioned  by  any  other  act  or  omission  on  the 
part  of  the  usufructuary,  but  the  said  trustees  or  trustee 
shall  not  be  precluded  from  interfering  for  the  protection 
of  the  property  when  and  as  they  or  he  shall  think  fit  (ti). 


(n)  As  to  trusts  of  chattels  as  heirlooms,  and  as  to  the  frame  of 
the  trust  in  the  text,  providing  for  the  mode  of  devolution,  see 
ante,  Vol.  iii..  Settlements,  pp.  624—627.  That  the  Court  has  no 
power  to  sell  heirlooms  in  strict  settlement,  merely  on  the  ground 
that  the  sale  would  be  for  the  benefit  of  the  parties,  see  D'Eyncouri 
V.  Gregory,  3  Ch.  D.  635. 

In  the  following  form  the  chattels  are  settled  not  by  reference 
to  any  settlement  made  by  the  will  of  freehold  estate,  but  by  re- 
ference to  an  existing  settlement  of  freeholds  under  another  in- 
strument, qualified  by  a  hypothetical  clause,  reducing  to  life  estates 
the  interests  of  persons  born  in  the  testator's  lifetime  (see  p.  391, 
supra) : — 

"  Upon  such  tkusts  as  shall  as  nearly  as  the  rules  of  Trust  of  chattels 
law  and  equity  will  permit,  con-espond  and  be  similar  to  J^en\"^y  ^ffe®' 
the  uses  in  and  by  this  my  will  expressed  and  declared  ence  to  hypo- 
concerning  freehold  hereditaments  by  this  my  will  settled  freeholds. 
to  the  uses  and  in  manner  following ;   (that  is  to  say) 
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pRMEDBiTT  XXL  J  BEQUEATH,  &c.      \_Beque8t  of  specific  and  pecuniary 

WILL  DBTisiiro  legacies  and  annuities,]     I  bequeath  all  the  money, 

in^otwot'  securities  for  money,  goods,  chattels,  and  personal  estate 

BETTLBMBiTT  iH  ^f  qj.  ^q  ^hich  I  shall  at  my  death  be  possessed  or  entitled, 

THB  MALI    Lim.  -^  ^  ' 

or  over  which  I  shall  at  my  death  have  a  general  power  of 

beqoest  of  per-  appointment  or  disposition  by  will  (except  chattels  real 
trust  for  con-^'*  included  in  the  devise  and  bequest  of  leaseholds  herein- 
verwon ;  before  contained,  and  except  what  else  I  otherwise  dispose 


To  the  uses  for  life  and  in  tail  male  in  and  by  the  will  of 
A.  B.  of  &c.,  limited  and  declared  of  and  concerning  the 
freehold  estates  and  hereditaments  thereby  devised  in  the 
counties  of,  &c.,  or  as  near  thereto  as  the  deaths  of  parties 
and  other  circumstances  would  admit,  but  with  a  proviso 
that  every  son  of  mine  bom  in  my  lifetime  or  within  due 
time  after  my  decease,  and  every  other  person  bom  in  my 
lifetime  who  under  the  limitations  aforesaid  would  be 
entitled  or  inheritable  to  an  estate  in  tail  male  in  the 
hypothetically  devised  freehold  hereditaments  should  in 
the  order  in  which  he  would  be  entitled  or  inheritable  as 
aforesaid  take  therein  in  lieu  of  the  estate  in  tail  male  to 
which  he  would  otherwise  have  been  entitled  or  in- 
heritable as  aforesaid,  an  estate  for  bis  life  only  with 
remainder,  after  the  death  of  such  son  of  mine  or  other 
person  and  the  death  or  failure  of  issue  male  of  his  sons 
bom  in  my  lifetime,  to  his  sons  born  after  my  decease 
successively  according  to  their  seniorities  in  tail  male, 
and  with  a  further  proviso  that  the  said  chattels  and 
premises  shall  not  vest  absolutely  in  any  person  tenant  in 
tail  male  by  purchase  under  the  hypothetical  limitations 
hereinbefore  contained  who  shall  die  under  the  age  of 
twenty-one  years,  but  on  the  decease  of  such  person  shall 
go  and  devolve  as  if  they  had  been  freehold  hereditaments 
and  had  been  settled  accordingly,  and  in  default  of  any 
person  becoming  absolutely  entitled  to  the  said  chattels 
and  premises  under  the  trusts  aforesaid,  then  Uf  trust, 
&c.' 
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of  by  this  my  will  or  any  codicil  hereto),  Unto  the  said 
E.  F.  and  Q.  H.,  their  executors  and  administrators, 
Upon  trust  that  they  the  said  E.  F.  and  G.  H.,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  shall  call  in,  sell,  and  convert  into  money 
such  parts  thereof  as  shall  not  consist  of  money;  And 
SHALL  by  and  out  of  the  moneys  to  arise  thereby  or 
otherwise  forming  part  of  my  estate  pay  my  funeral  and 
testamentary  expenses,  debts,  and  legacies,  and  make 
provision  in  such  manner  as  may  be  deemed  proper 
or  expedient  by  the  investment  of  a  sufficient  sum  in 
some  or  one  of  the  public  funds  of  the  United  Kingdom, 
or  otherwise,  for  the  payment  and  satisfaction  of  the 
several  annuities  bequeathed  by  this  my  will  or  any 
codicil  hereto.  And  pay  the  legacy  duties  on  any  legacies 
or  annuities  bequeathed  by  me  free  of  duty ;  And  shall 
hold  and  apply  all  the  residue  of  the  said  moneys  and  also 
the  moneys  to  arise  from  the  sale  of  any  fund  invested  to 
provide  for  the  said  annuities  as  and  when  the  same  shall 
respectively  determine,  upon  the  trusts,  with  and  subject 
to  the  powers,  provisoes,  and  declarations,  and  in  the 
manner  hereinbefore  declared  and  directed  of  and  con- 
cerning the  moneys  to  arise  from  any  sale  of  the  here- 
ditaments and  premises  hereinbefore  devised  in  strict 
settlement  under  the  power  of  sale  thereof  hereinbefore 
contained  (o).      [Proviso  tJiat  until  the  annuities  are 
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46.  — and  for 
payment  of 
funeral  and  tes- 
tamentary ex- 
penses, debts, 
legacies  and 
annuities ; 


47.  — and  for 
application  of 
the  residue  as  if 
it  had  arisen 
under  the  power 
of  sale  of  the 
real  estate. 


(o)  The  money  to  arise  from  any  sale  or  exchange  under  the  power 
of  sale  and  exchange  is  directed  (see  supra,  pp.429  et  seq.)  to  be  laid 
out  in  the  purchase  of  lands  to  be  settled  to  the  same  uses  as  the 
devised  estates ;  but  with  power  to  the  trustees  instead  of  so  laying 
it  out,  to  apply  it  in  discharge  of  incumbrances,  and  for  other  pur- 
poses convenient  for  the  devised  estates.  The  power  in  question, 
too,  comprises  a  trust  for  investment  of  the  money  on  usual  securi- 
ties till  it  can  be  applied  for  the  eventual  purposes.  Hence,  when 
money  derived  from  any  other  source  is  to  be  laid  out  in  the  purchase 
of  lands  to  be  settled  to  the  same  uses  as  the  devised  estates,  the  best 
coarse  generally  is  to  declare  the  trusts  of  such  money  by  a  simple 
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proulded  for  by  investment,  they  may  be  paid  out  of 
tJte  income  or  priTicipal  of  the  general  personal  estate, 
supra,  p.  110.]  Provided  always,  and  I  hereby  declare 
that  it  shall  be  lawful  for  the  said  trustees  or  trustee  to 
defer  and  postpone  the  calling  in,  sale,  and  conversion  of 
all  or  any  part  or  parts  of  my  personal  estate  so  long  as 
to  such  trustees  or  trustee  shall  in  their  or  his  uncontrolled 
discretion  seem  proper,  and  during  such  interval  or  post- 
ponement to  make  out  of  the  income  or  capital  of  my 
personal  estate  any  outlay  which  they  or  he  may  consider 
proper  for  calls  on  shares,  premiums  on  policies,  or  other- 
wise for  the  benefit  of  my  estate ;  And  I  declare,  that 
the  income  produced  from  every  or  any  part  of  my 
personal  estate  previously  to  the  calling  in,  sale,  or 
conversion  thereof  pursuant  to  the  trust  in  that  behalf 
hereinbefore  declared  shall  (whatever  be  the  nature  of  the 
property  from  which  the  same  proceeds  and  whether  such 
property  is  of  a  permanent  or  a  wasting  character,  and  as 
well  during  the  first  year  from  my  death  as  afterwards) 
be  applied  in  the  same  manner  in  all  respects  as  if  the 
same  were  income  proceeding  from  investments  made 
under  the  power  of  interim  investment  hereinbefore  given 
in  relation  to  the  said  residuary  moneys,  by  reference  to 


47a.  Trusts  of 
proceeds  of  per- 
sonalty where 
the  statutory 
power  of  sale 
is  used. 


reference  to.  the  trusts  declared  of  the  money  to  arise  from  a  sale 
under  the  power,  thereby  avoiding  the  introduction  of  fresh  trusts, 
and  rendering  the  money  in  question  at  once  applicable  to  every 
purpose  to  which  money  arising  under  the  power  of  sale  and 
exchange  can  be  applied.  Where  the  details  of  the  power  of  sale 
and  exchange  of  the  devised  estates  are  left  to  the  operation  of  the 
statute  (see  supra,  p.  433,  note),  the  following  should  be  substituted 
for  the  trust  of  the  money  in  the  text : — 

''  And  shall  hold  and  apply  all  the  residue  of  the  said 
moneys  upon  the  trusts,  and  in  the  manner  upon  and  in 
which  the  same  would  be  held  and  applicable  if  they  had 
arisen  from  a  sale  of  the  hereditaments  and  premises 
hereinbefore  devised  in  strict  settlement  under  the  power 
of  sale  thereof  hereinbefore  contained/* 
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the  moneys  to  arise  from  a  sale  of  the  premises  herein-  pmobdkit  xxi. 
before  devised  in  strict  settlement  under  the  power  of  sale  wili  DBvisma 
thereof  hereinbefore  contained  (p).     Provided  always     **^  b™ot  " 

.      flBTTLBMEHT  IH 

THS   XAL8   LIFB. 

(jp)  The  trust  in  the  text  will  be  correct,  whether  the  power  of  49,  ciauae  sup- 
interim  inyestment  of  the  sale  moneys  of  the  real  estate  is  ex-   plemental  to 
pressly  given  or  is  left  to  depend  on  the  statute.    Compare  the   "**|^*<5'y  VJ^' 
power  to  postpone  sale  and  conversion  of  real  and  personal  estate,   appointment  of 
and  direction  as  to  intermediate  income,  when  there  is  a  general  and  indemnity 
trust  for  sale  and  conversion  of  real  as  well  as  personal  estate,       truatees. 
supra.  Precedent  I.,  p.  49. 

A  proviso  that  the  trust  to  invest  in  the  purchase  of  land  shall  not 
be  imperative  except  on  requisition  of  a  person  interested,  wiU  be 
found  ante,  Yol.  i..  Forms  (4th  ed.)>  p.  463,  and  infra. 

In  the  following  form  of  trusts  for  the  inyestment  of  the  pro- 
ceeds of  the  general  personal  estate  in  lands  to  be  settled,  the 
trust  for  inyestment  is  express  (not  referential  to  the  power  of 
sale),  and  a  time  is  specified  within  which  the  money  is  to  be 
invested  :— 

"[General  bequest  of  personal  estate  in  trust  for 
conversion  and  payment  of  debts,  &c.]      And  shall  Tmat form- 
within  the  space  of  five  years  after  my  decease,  or  sooner  residue  of  per- 
if  the  said  trustees  or  trustee  for  the  time  being  can  find  ^^y  ^^^ 

o  purchase  of 

a  proper  purchase  or  purchases,  invest  the  residue  of  such  lands ; 

moneys  in  the  purchase  of  estates  in  fee  simple  to  be 

situate  in  England,  Wales,  Scotland,  or  Ireland,  of  a  clear 

and  indefeasible  estate  of  inheritance,  or  of  copyhold  or 

leasehold    lands    or  tenements    convenient    tQ  be  held 

therewith,  but  not  exceeding  one  equal  fourth  part  in 

value  in  the  whole  of  the  estates  so  to  be  purchased ; 

And  shall  settle  and  assure  the  estates  so  to  be  pur-  —and  for  settle- 

chased  as  last  directed  to  such  uses  upon  such  trusts,  and  p^^hascd  lands 

with  and  subject  to  such  powers,  provisoes,  and  declara-  to  the  same  uses 

..  •      ii  •  Ml  1  •  •  ji    as  the  lands 

tions  as  are  m  this  my  ^vill  expressed  concerning  my  said  devised. 

manors  and  estates  in  the  said  counties  of  and 

hereinbefore  devised,  or  as  near  thereto  as  the  nature 
or  quality  of  the  premises  and  intervening  or  other 
circumstances  will  then  admit  of,  but  so  as  not  to 
increase  or  multiply  charges,  and  so  that  such  of  the 
purchased  lands  as  shall  be  held  by  a  lease  for  years  shall 
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pREOEDKiTT  XM.  and  I  dcclare  that  upon  every  or  any  appointment  of 

WILL  DBvisiira  a  new  trustee  or  new  trustees  of  this  my  will,  the  number 

^iK^TWOT™  ^^  trustees  may  be  augmented,  and  if  augmented  may  be 

SKTTLKXKirT  IK 
THl  MALI  LIKE.  _^ 


Direction  for 
interim  invest- 
ment of  reeidu* 
ary  monies. 


Direction  to 
apply  income  of 
inyestments  as 
the  rente  of  the 
lands  if  pur- 
chased would  be 
applicable. 


Power  to  appro- 
priate funds  to 
answer  annuities 
bequeathed  by 
testator. 


not  vest  absolutely  in  any  person  hereby  made  tenant  in 
tail  by  purchase  unless  he  shall  attain  the  age  of  twenty- 
one  years,  but  on  his  death  under  that  age  shall  remain 
or  devolve  as  if  they  had  been  freeholds  of  inheritance. 
And  my  will  further  is,  that  until  a  proper  purchase  or 
proper  purchases  shall  be  found  in  which  the  moneys 
arising  from  or  forming  part  of  the  residue  of  my  said 
personal  estate  shall  be  invested,  the  said  [trustees]  and 
the  survivors  and  survivor  of  them,  and  the  executors  or 
administratoi"3  of  such  survivor  shall  invest  the  same  or 
so  much  thereof  as  shall  not  for  the  time  being  have  been 
invested  as  aforesaid,  in  their  or  his  names  or  name,  in 
[investmeTits'],  and  alter  or  vary  the  same  for  or  into 
other  stocks,  funds,  and  securities  of  the  like  nature 
as  they  or  he  shall  think  proper  or  expedient.  And 
I  HEKEBY  DECLARE,  that  the  income  of  such  stocks,  funds, 
and  securities  shall  be  paid  to  such  person  or  persons, 
and  be  applied  for  such  purposes  and  in  such  manner  as 
the  rents  and  profits  of  the  hereditaments  to  be  purchased 
therewith  would  be  payable  or  applicable  in  case  such 
purchase  or  purchases  and  settlement  or  settlements  as 
aforesaid  were  then  actually  made.  Provided  always, 
and  I  further  declare,  that  it  shall  be  lawful  for  the 
trustees  or  trustee  for  the  time  being  of  my  said  residuary 
personal  estate  before  investing  the  whole  thereof  in 
purchasing  such  real  estates  as  aforesaid,  to  appropriate 
and  set  apart  some  specific  part  or  portion  thereof 
which  they  or  he  shall  think  sufficient,  by  investing 
the  same  in  their  or  his  names  or  name  in  some  or 
one  of  the  public  stocks  or  funds  of  the  United  Kingdom, 
for  answering  by  or  with  the  dividends  thereof  the 
several  life  annuities  hereinbefore  bequeathed,  or  such  of 
them  as  shall  be   then  subsisting,  and   after  the   same 
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afterwards  reduced  (g),  and  (in  addition  to  the  ordinary  prbckbkht  xxi. 
powers,  indemnity,  and  right  to  reimbursement  by  law 
given  to  trustees)  the  trustees  for  the  time  being  of  this 
my  will  shall  be  at  liberty  to  dispense  wholly  or 
partially  with  the  investigation  or  production  of  the 
lessor's  title  as  to  leaseholds,  or  otherwise  to  accept 
less  than  a  marketable  title  upon  the  purchase  or 
taking  upon  enfranchisement,  partition,  or  exchange, 
or  lending  money  upon  the  security  of  any  heredita- 
ments, and  shall  not  be  answerable  for  any  loss  thereby 
occasioned  (r).  [Devise  of  trust  and  mortgage  estates, 
swpra,  p.  58.  Appointment  of  executors,  p.  61.]  In 
Witness,  &c. 

annuities  shall  cease  and  all  an*ears  thereof  shall  be 
fully  paid,  then  such  investment  or  investments  shall 
revert  to  and  again  {ovm  part  of  the  residue  of  my 
personal  estate." 

{q)  If  there  are  more  than  two  trastees,  say,  "  may  be  aug- 
mented or  reduced." 

(r)  As  to  the  omission  of  the  trustees'  receipt  clause,  the  power   Aa  to  the  trustee 
to  appoint  new  trastees,  and  the  trustees'  indAnnity  and  reim-  cU^imb. 
bursement  clauses,  in  reliance  on  the  statutory  provisions,  and  the 
substitution  of  the  clause  in  the  text,  see  supra,  p.  55,  note  (&)> 
and  the  references  therein. 

The  following  form  of  the  receipt  clause  adapted  to  a  will  in 
strict  settlement  is  inserted  for  use  if  required : — 

"  Provided  always  and  I  hereby  declare,  that  the  Trugtoes*  receipt 
receipt  of  the  said  E.  F.  and  G.  H.,  or  the  survivor  of  ^"^ 
them,  or  the  executors  or  administrators  of  such  survivor, 
for  any  money  which  may  become  payable  on  the  en- 
franchisement or  sale  of  any  hereditaments  which  may  be 
enfranchised  or  sold  under  the  powers  hereinbefore 
contained,  or  otherwise  on  the  sale  of  any  property 
hereby  directed  or  authorised  to  be  sold,  or  by  way  of 
equality  of  partition  or  exchange,  or  for  any  money  which 
may  be  advanced  by  any  mortgagee  or  mortgagees  upon 
any  mortgage  purporting  to  be  made  under  any  power 
hereinbefore  contained  of  raising  money,  or  for  any  other 
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money  which  may  be  paid,  or  for  any  stocks,  funds,  or 
securities  which  may  be  transferred  to  the  said  E.  F. 
and  G.  H.,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  under  or  by  virtue  of 
this  my  will  or  in  the  execution  of  any  of  the  trusts  or 
powers  hereof,  shall  efiectually  discharge  the  person  or 
persons  paying  or  transferring  the  same  therefrom  and 
from  being  concerned  to  see  to  the  application  or  being 
answerable  for  the  loss  or  misapplication  thereof." 

The  win  in  the  text  has  only  one  set  of  tmstees,  a  oonoentiation 
of  duties  which  is  obvioiisly  conyenient.  If  in  Bueh  a  case  it  is 
desired  to  insert  the  full  powers  of  appointing  new  trustees  and 
indemnity  and  reimbursement  clauses,  the  forms,  supra,  pp.  56,  57, 
may  be  used,  with  the  requisite  modifications  in  the  power  to  ap- 
point new  trustees  where  (as  in  the  will  in  the  text)  there  are  only 
two  trustees,  and  with  the  substitution  of  the  following  words  in 
the  indemnity  clause  for  the  words  authorising  a  strict  investiga- 
tion of  title  and  a  marketable  title  to  be  dispensed  with : — 

"  Nor  (upon  the  purchase  or  taking  upon  enfranchise- 
ment or  partition  or  in  exchange  of  leaseholds)  for 
dispensing  wholly  or  partially  with  the  investigation 
or  production  of  the  lessors  title,  nor  for  otherwise 
accepting  less  than  a  marketable  title  upon  the  purchase 
or  taking  upon  enfranchisement  or  partition  or  in  ex- 
change or  lending  upon  the  security  of  any  hereditaments, 
nor  for  any  defect  in  title  or  value  of  hereditaments 
purchased  or  taken  upon  enfranchisement  or  partition 
or  in  exchange." 

For  a  form  of  the  trustee  clauses  where  the  trusts  are  divided 
among  several  sets  of  trustees,  see  ante,  Vol.  i,  4th  ed.  p.  467.  As 
to  the  application  of  the  statutory  power  of  appointing  new 
trustees  to  the  case  of  there  being  several  sets  of  trustees,  see 
ante,  Vol.  iii.,  Settlements,  p.  633. 

Formerly,  in  wills  in  which  a  term  of  years  and  also  estates 
to  preserve  contingent  remainders  were  limited  to  trustees,  it 
was  usual  to  employ  more  than  one  set  of  trustees,  in  order  to 
avoid  the  risk  of  the  term  merging  in  any  of  the  estates  to  preserve 
contingent  remainders;  and  the  same  practice  was  followed 
where  more  than  one  term  was  created,  to  prevent  the  possible 
merger  of  a  term  in  a  reversionary  term.  By  the  Supreme  Court 
of  Judicature  Act,  1873,  36  &  37  Yict.  o.  66,  s.  25,  sub-sec.  4,  it  is 
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enacted  that  there  shall  not  henceforth  be  any  merger  by  operation 
of  law  only  of  any  estate,  the  beneficial  interest  in  which  would 
not  be  deemed  to  be  merged  or  extinguished  in  equity ;  and  it  is 
conceived  therefore  that  a  merger  would  not  now  take  place  in 
either  of  the  cases  supposed.  Nevertheless,  as  the  application  of 
the  Act  may  not  be  quite  certain,  it  is  considered  that  where  a 
term  is  limited  to  trustees,  and  the  subsequent  part  of  the  will 
contains  a  limitation  of  the  freehold  to  trustees  (as  in  the  case  of  a 
limitation  during  a  suspense  of  contingent  remainders  rendered 
necessary  by  a  shifting  clause,  see  p.  394,  supra),  or  of  another 
term,  it  may  be  prudent  to  adhere  to  the  old  practice  of  employing 
distinct  sets  of  trustees ;  and  apart  from  this  consideration  there  is 
a  practical  convenience  in  keeping  the  trusts  of  a  term  (such  as 
a  portions  term)  distinct  £rom  the  general  trusts  of  the  will.  In 
a  will  containing  a  name  and  arms  or  other  shifting  clause,  the 
necessity  for  insei'ting  a  limitation  to  trustees  might  be  avoided  by 
making  the  life  estate  cease  in  equity  only,  in  the  mode  adopted  in 
Precedent  XXIY.,  infra  (and  see  the  note  to  Precedent  XXIII., 
infra,  p.  458) ;  or  if  a  limitation  to  trustees  is  inserted,  a  declara- 
tion might  be  added  that  the  trustees  named  for  that  purpose, 
their  heirs  or  assigns,  are  to  be  deemed  trustees  for  that  purpose 
only,  and  are  not  to  be  considered  as  trustees  of  the  will,  or  as  de- 
signated by  any  reference  to  the  trustees  thereof,  or  in  any  like 
general  terms.  As  such  trustees  are  a  mere  technical  necessity, 
without  any  active  duties,  and  it  is  scarcely  possible  that  there 
should  be  any  occasion  for  appointing  new  trustees  in  their  place, 
the  power  of  appointing  new  trustees  might,  in  this  case,  be  that 
adapted  to  a  single  set  of  trustees. 

The  following  clause,  corresponding  to  that  at  p.  58,  supra, 
might  be  inserted  in  a  will  in  strict  settlement  with  only  one  set 
of  trustees,  such  as  that  in  the  text,  in  which  case  the  expression 

"the  said  trustees  or  trustee  "  might  be  used  throughout  :— 

"  And  I  HEREBY  declare  that  all  the  powers,  authori- 
ties, and  discretions  by  this  my  will  expressed  to  be 
Tested  in  or  given  to  the  trustees  thereof,  whether  by 
that  or  any  other  designation,  shall  devolve  upon  and  be 
exercisable  by  the  said  E.  F.  and  G.  H.,  and  the  sur- 
yivor  of  them,  and  the  executors  or  administrators  or 
(as  to  any  hereditaments  vested  in  them)  the  heirs  of 
such  survivor,  or  other  the  trustees  or  trustee  for  the  time 
being  of  this  my  wiU.'* 
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1.  GeDeral 
devise  of  free- 
hold estates  ; 


2.—  to  the 
testator's  niece 


XXIL 

WILL  of  REAL  and  personal  estate.  General  devise 
of  FREEHOLDS  of  inheritance  to  a  woman  for  life 
for  her  separate  use,  with  remaimders  in  strict 
SETTLEMENT  SO  as  to  give  estates  in  tail  male  and 
in  tail  general  to  sons  and  daughters  m  suc- 
cession. Name  and  arms  clause.  Declaration 
cw  to  the  receipt  and  application  of  rents  during 
minority  of  males  and  minority  and  discover- 
TURE  of  females.   Powers  of  leasing  and  sale  and 

EXCHANGE. 

I,  A.  B.  of  &c.  hereby  revoke  &c.  [supra,  p,  26].  I 
BEQUEATH  &c.  [bequest  of  legacies  and  annuities'],  I 
devise  my  manor  and  mansion  house  of  — r—  aforesaid 
with  the  pleasure  grounds,  gardens,  plantations,  lands, 
rights,  easements,  and  appurtenances  thereunto  belonging 
or  therewith  held  or  enjoyed,  and  all  other  my  messuages, 
farms,  lands,  tenements,  and  hereditaments  situate  in  the 

parish  of or  any  other  parish  or  place  in  the  county 

of (or  such  part  or  parts  thereof  as  are  freehold  of 

inheritance)  with  their  rights,  easements,  and  appurten- 
ances, and  all  other  the  manors,  messuages,  farms,  lands, 
tenements,  hereditaments,  and  real  estate  wheresoevex 
situate,  being  freehold  of  inheritance,  of  or  to  which  I 
shall  at  my  death  be  seised  or  entitled,  in  possession, 
remainder,  or  reversion,  and  for  either  a  vested  estate  or  in 
expectancy  or  contingency,  or  over  which  I  shall  at  my 
death  have  a  general  power  of  appointment  or  disposition 
by  will,  with  their  appurtenances  (except  what  I  other- 
wise dispose  of  by  this  my  will  or  any  codicil  hereto). 
To  THE  USE  of  my  niece  E.  D.,  the  daughter  of 


(a)  See  p.  387,  note  (a),  supra. 
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now  deceased,   for    her    life    without    impeachment    of  pmoidbft  xxn. 

waste,  for  her  sole  and   separate  use,  independently  of  will  dbvmiho 

any    husband    with    whom    she    may    intermarry,    and  ^'t^iBiCT:" 

of  his  debts,  control,  and  engaffements  (b)  :    And   from  sbttlbmbht 

'                           0^3                          '^    ''   '  WITH  LIMITA- 

and  after  the  death  of  the  said  E.  D.,  To  the  use  of  tioks  in  tail 

the  first  and  every  other  son  of  the  said  E.  D.  successively  tail  obnbral 

according  to  their  respective   seniorities  in   tail  male;  ^^^l^^^tan 

with  remainder  To   the  use  of  the   first    and    every  suocbssioh. 

other  son   of  the   said   E.  D.  successively  according  to  for  life  for  her 

their  respective  seniorities  in  tail ;   with  remainder  To  ^^^    ^^ ' 

THE  USE  of  the  first  and  every  other  daughter  of  the  8.—  remainder 

said   E.    D.    successively  according    to   their  respective  auccesaively  in 

seniorities  in  tail  (c) ;  with  remainder  To  THE  USE  of  F.  C.  *^  ™*^® » 

n  II*  •  !•        ^  '    f  n        •,!       i»  i^'  —  remainder 

ol  — —  and  his  assigns  during  his  life  without  impeach-  to  them  nucces- 

ment  of  waste ;  and  from  and  after  the  death  of  the  said  "^^^^  '"^  ^ ' 

F.  C.  To  THE  USE  of  the  first  and  every  other  son  of  to  her  daughtera 

the  said  F.,C.  successively  according  to  their  respective  ?^*^^2^^^^^ 
seniorities  in  tail  male ;  with  remainder  To  THE  USE  of  6.—  remainder 

the  first  and  every  other  son  of  the  said  F.  C.  succes-  ^/fif'^^''^"'" 

sively  according  to  their  respective   seniorities  in  tail;  7.— remainders 

with  remainder  To  THE  use  of  the  first  and  every  other  *®  ^^  f  °?  ^"*l: 

•^           ^  cessively  in  tail 

daughter  of  the  said  F.  C.  successively  according  to  their  male  and  in  tail ; 

respective  seniorities  in  tail ;   with  remainder  To  THE  f-'T.  "™a»J^«i* 

^                                                        '  to  his  daughters 

USE  of  the  first  and  every  other  son  of  G.  C,  deceased,  successively 

in  tail ; 

successively  according  to   their  respective   seniorities  in  ^  _  remainders 

tail  male;  with  remainder  To  THE  use  of  the  first  and  to  the  sons  of  a 

every  other  son  of  the  said  G.  C.  successively  according  successively  in 

tail  male  and 

in  tail ; 

{h)  See  a  form  of  limitation  to  trustees  for  the  separate  use  of  a 
woman  for  life  and  restraining  anticipation,  infra,  Precedent 
XXIII.,  p.  456,  and  a  fuller  form,  ante,  Yol.  iii..  Settlements, 
Precedent  XXX Vin.,  p.  1195. 

(c)  When  the  estates  in  tail  general  of  the  sons  of  the  tenant  for 
life  immediately  follow  their  estates  in  tail  male  (the  estates  of  the 
daughters  being  postponed  to  both),  there  is  no  object  in  limiting 
estates  in  tail  male  to  the  daughters,  and  it  is  conceived,  that  the 
more  consistent  frame  of  settlement  is  to  limit  to  the  daughters  in 
succession  estates  in  tail  general  only,  as  in  the  text. 
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to  their  respective  seniorities  in  tail ;  with  remainder  To 
THE  USE  of  the  first  and  every  other  daughter  of  the 
said  G.  C.  successively  according  to  their  respective 
seniorities  in  tail ;  with  remainder  To  THE  USE  of  my 
own  right  heirs  for  ever  (d).    Provided  always,  and  I 

{d)  As  to  the  effect  of  a  devise  to  the  testator's  right  heiis,  see 
p.  390,  note  (e),  supra.  The  following  is  a  form  of  limitation  to 
the  testator's  right  heirs  to  be  ascertained  at  the  time  when  the 
limitation  takes  effect  in  possession : — 

"To  the  use  of  the  person  or  persons  who  at  the 
time  of  the  failure  or  determination  of  the  preceding  uses, 
and  when  the  present  ultimate  limitation  shall  or  but  for 
the  same  being  wholly  or  partially  suspended  by  any 
tenancy  by  the  curtesy  or  in  dower  in  respect  of  such  pre- 
ceding uses  or  any  of  them  would  take  effect  in  possession, 
shall  be  my  heir  or  heirs  at  law,  and  the  heirs  and  assigns 
of  such  person  or  persons  for  ever,  such  persons  (if  more 
than  one)  to  take  as  tenants  in  common  in  the  shares  in 
which  they  would  have  taken  by  descent  from  me  had  I 
died  intestate  immediately  before  the  said  period  at  which 
the  person  or  persons  taking  under  this  ultimate  limi- 
tation is  or  are  to  be  ascertained: — 

Where  estates  in  tail  male  and  tail  general  are  limited  to  the 
same  persons,  as  in  the  text,  a  proviso  in  the  following  form 
reducing  the  estates  of  those  bom  in  the  testator's  lifetime  to  life 
estates  may  be  added,  if  it  falls  in  with  the  scheme  of  the  will, 
which  however  it  will  be  seen  would  not  be  the  case  in  the  will  in 
the  text.  Compare  the  form  supra,  p.  391.  Where,  as  in  the  text, 
some  of  the  devisees  take  estates  in  tail  general  only,  a  further 
proviso  would  be  necessary  for  that  case,  reducing  those  bom  in 
the  testator's  lifetime  to  life  estates,  with  remainder  to  their  sons 
successively  in  tail,  remainder  to  their  daughters  successively  in 
tail:— 

"  Provided  always,  and  I  declare,  that  if  any  person 
to  whom  I  have  given  an  estate  in  tail  male  by  purchase 
and  also  an  estate  in  tail  by  purchase  in  the  said  premises 
hereinbefore  devised  is  born  in  my  lifetime,  such  respec- 
tive estates  in  tail  male  and  in  tail  shall  not  take  effect : 
And  in  lieu  of  such  estate  in  tail  male,  I  devise  the  said 
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hereby  declare,  that  every  person  who  under  this  my 
will  shall  become  entitled  as  tenant  for  life  or  as  tenant 
in  tail  male  or  in  tail  to  the  actual  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  said  premises  here- 
inbefore devised  in  strict  settlement,  and  who  shall  not 
then  use  and  bear  the  surname  and  arms  of  B.,  shall 
within  one  year  after  he  or  she  shall  so  become  entitled, 
or  (being  an  infant)  within  one  year  after  he  or  she  sbaU 
attain  the  age  of  twenty-one  years,  and  also  that  every 
person  whom  any  woman  so  becoming  entitled  shall 
marry  shall  within  one  year  after  such  woman  shall  so 
become  entitled  or  shall  marry,  whichever  of  such  events 
shall  last  happen,  (unless  in  the  said  respective  cases  any 
such  person  shall  be  prevented  by  death),  take  upon 
himself  or  herself  and  use  in  all  deeds  or  writings  which 
he  or  she  shall  sign,  and  upon  all  occasions,  the  surname 
of  R,  together  with  his  or  her  own  family  surname,  and 
quarter  the  arms  of  B.  with  his  or  her  own  family  arms, 
and  shall  within  the  said  one  year  (unless  prevented  by 
death)  apply  for  and  endeavour  to  obtain  a  proper  licence 
from  the  Crown  or  take  such  other  steps  as  may  be  requi- 
site to  authorise  him  or  her  so  to  take,  use,  and  bear  the 
said  surname  and  arms  of  B. :  And  further,  that  in 
case  any  such  person  shall  refuse  or  neglect  within  the 

hereditaments  To  the  use  of  such  person  during  his 
[or  her]  life  without  impeachment  of  waste,  with  re- 
mainder To  THE  use  of  the  first  and  every  other  son  of 
such  person  successively  according  to  their  respective 
seniorities  in  tail  male ;  And  in  lieu  of  such  estate  in  tail, 
I  devise  the  said  premises  To  THE  USE  of  the  first  and 
every  other  son  of  such  person  successively  according  to 
their  respective  seniorities  in  tail  with  remainder  To  the 
USE  of  the  first  and  every  other  daughter  of  such  person 
successively  according  to  their  respective  seniorities  in 
tail.  [Proviso  cw  to  persons  en  ventre  sa  mere,  supra, 
p.  391.] " 
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said  one  year  to  take,  use,  and  bear  such  surname  and 
arms,  or  to  take  such  steps  as  aforesaid,  or  shall  at  any 
time  afterwards  discontinue  to  use  and  bear  such  sur- 
name or  arms,  Then  and  in  every  such  case  immediately 
after  the  expii-ation  of  the  said  one  year,  or  immediately 
after  such  discontinuance  as  aforesaid,  as  the  case  may  be, 
if  the  pei*son  who  or  whose  husband  shall  so  for  the  time 
being  refuse,  neglect,  or  discontinue  as  aforesaid  shall  be, 
(either  by  himself  or  herself  or  together  with  her  hus- 
band) tenant  for  life,  the  limitation  hereinbefore  contained 
to  the  use  of  such  person  and  his  or  her  assigns  during 
his  or  her  life  shall   absolutely  determine  ;   and  if  the 
person  who  or  whose  husband  shall  so  for  the  time  being 
refuse,  neglect,  or  discontinue  as  aforesaid  shall  be  tenant 
in  tail  male  or  in  tail,  then  the  limitation  under  which 
such  person  shall  be  tenant  in  tail  male  or  in  tail  shall 
absolutely  determine,  and   in  the  said  respective  cases 
the  said  premises  hereinbefore  devised   in  strict  settle- 
ment shall  immediately  go  to  the  person  or  persons  next 
in  remainder  under  the  limitations  herein  contained  in 
the  same  manner  as  if  such  person  being  tenant  for  life 
were  dead,  or  being  tenant  in  tail  male  or  in  tail  were 
dead  and  there  were  a  general  failure  of  issue  inheritable 
under  such  limitation  in  tail  male  or  in  tail  respectively. 
Provided  always,  and  I  hereby  declare,  that  in  the 
event  of  the  determination  under  the  proviso  lastly  here- 
inbefore contained  of  the  estate  hereinbefore  limited  to 
any  person  who  or  whose  husband  shall  refuse,  neglect,  or 
discontinue  as  aforesaid,  and  who  shall  be  tenant  for  life, 
the  said  premises  hereinbefore  devised  in  strict  settlement 
shall,  from  and  after  such  determination,  go  and  remain  to 
the  use  of  L.  M.  of  &c.,  and  N.  O.  of  &c.,  their  heirs  and 
assigns,  during  the  life  of  the  person  who  or  whose  hus- 
band shall  so  refuse,  neglect,  or  discontinue,  upon  trust 
thenceforth,  during  the  life  of  such  person,  to  pay  the 
rents  and  profits  of  the  said  premises  to  or  permit  the 
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same  to  be  received  by  the  person  or  persons  for  the  time  p»k<»i)m*  xxn. 

being  entitled  under  the  limitations  hereinbefore  con-  will  Dsvisiira 
tained,  to  the  first  vested  estate  in  remainder  expectant  "^^btwot" 
on  the  decease  of  such  person  as  aforesaid  (e).    Provided      «ttlkmkht 

^  ^         ^   ^  WITH  LIMITA- 

ALWAYS,  and  I  hereby  declare,  that  if  any  person  who  tiohs  ih  tail 

under  this  my  will  would  (but  for  this  proviso)  be  entitled  ,^1,.  oknkral 

to  the  possession  or  receipt  of  the  rents  and  profits  of  the  dTuohtkiis  w 
said  premises  hereinbefore  devised  as  tenant  for  life  or  as      suocKssioy. 

tenant  in  tail  male  or  in  tail  by  purchase,  shall,  being  a  15.  Declaration 

male,  be  under  the  age  of  twenty-one  years,  or,  being  a  receipt  and  ap- 

female,  be  under  that  age  and  not  under  coverture,  the  f'^^'^''  ?^  ""^^ 

'  o  f  aunng  minon- 

said  L.  M.  and  N.  O.,  and  the  sui-vivor  of  them,  and  the  ties. 
executors  or  administrators  of  such  survivor,  shall  enter 
into  the  possession  or  the  receipt  of  the  rents  and  profits 
of  the  same  premises ;  And  shall,  during  the  minority,  or 
minority  and  discoverture  (as  the  case  may  be)  of  such 
person,  continue  in  such  possession  or  receipt,  and  manage, 
&c.  [Powers  of  Tnanagement,  ut  supra,  p.  397].  And 
SHALL,  during  such  minority,  or  minority  and  discover- 
ture (as  the  case  may  be),  by  and  out  of  the  rents  and 
profits,  &c.  [TrvMfor  payment  of  expenses  and  outgoings, 
&c,,  and  maintenance  of  minor  and  investment  and 
accumulation  of  surplus  rents,  ut  supi^a,  pp.  397,  398]. 
And  shall  stand  possessed  of  the  said  rents  and  profits 
and  the  said  original  and  accumulated  stocks,  funds,  and 
securities,  and  the  income  thereof  respectively  upon  the 
trusts  following  (that  is  to  say).  If  the  person  during 
whose  minority  the  said  rents  and  profits  shall  have  been 

(e)  As  to  the  name  and  arms  clause,  see  supra,  p.  395,  note, 
and  the  references  therein.  The  form  in  the  text  is  adapted  to 
the  case  of  estates  being  limited  to  women,  and  of  the  limitations 
including  estates  in  tail  male  and  in  tail.  For  the  form  where 
estates  are  limited  to  trustees  for  the  separate  use  of  women  as 
equitable  tenants  for  life,  see  Precedent  XXIIL,  infra.  As  to  the 
objection  to  enabling  the  husband  to  deprive  the  wife  of  the  estate 
by  refusal  to  assume  her  family  name  and  arms,  see  ante,  Vol.  iii., 
p.  363,  note. 
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said  one  year  to  take,  use,  and  bear  such  surname  and 
arms,  or  to  take  such  steps  as  aforesaid,  or  shall  at  any 
time  afterwards  discontinue  to  use  and  bear  such  sur- 
name or  arms,  Then  and  in  every  such  case  immediately 
after  the  expiration  of  the  said  one  year,  or  immediately 
after  such  discontinuance  as  aforesaid,  as  the  case  may  be^ 
if  the  person  who  or  whose  husband  shall  so  for  the  time 
being  refuse,  neglect,  or  discontinue  as  aforesaid  shall  be, 
(either  by  himself  or  herself  or  together  with  her  hus- 
band) tenant  for  life,  the  limitation  hereinbefore  contained 
to  the  use  of  such  person  and  his  or  her  assigns  during 
his  or  her  life  shall   absolutely  determine  ;   and  if  the 
person  who  or  whose  husband  shall  so  for  the  time  being 
refuse,  neglect,  or  discontinue  as  aforesaid  shall  be  tenant 
in  tail  male  or  in  tail,  then  the  limitation  under  which 
such  person  shall  be  tenant  in  tail  male  or  in  tail  shall 
absolutely  determine,  and   in  the  said  respective  cases 
the  said  premises  hereinbefore  devised   in  strict  settle- 
ment shall  immediately  go  to  the  person  or  persons  next 
in  remainder  under  the  limitations  herein  contained  in 
the  sam^  manner  as  if  such  person  being  tenant  for  life 
were  dead,  or  being  tenant  in  tail  male  or  in  tail  were 
dead  and  there  were  a  general  failure  of  issue  inheritable 
under  such  limitation  in  tail  male  or  in  tail  respectively. 
Provided  always,  and  I  hereby  declare,  that  in  the 
event  of  the  determination  under  the  proviso  lastly  here- 
inbefore contained  of  the  estate  hereinbefore  limited  to 
any  person  who  or  whose  husband  shall  refuse,  neglect,  or 
discontinue  as  aforesaid,  and  who  shall  be  tenant  for  life, 
the  said  premises  hereinbefore  devised  in  strict  settlement 
shall,  from  and  after  such  determination,  go  and  remain  to 
the  use  of  L.  M.  of  &c.,  and  N.  O.  of  &c.,  their  heirs  and 
assigns,  during  the  life  of  the  person  who  or  whose  hus- 
band shall  so  refuse,  neglect,  or  discontinue,  upon  trust 
thenceforth,  during  the  life  of  such  person,  to  pay  the 
rents  and  profits  of  the  said  premises  to  or  permit  the 
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name  to  be  received  by  the  person  or  persons  for  the  time  prkcbdbht  xxii. 
being  entitled  under  the   limitations  hereinbefore  con-    will  Divisiira 
tained,  to  the  first  vested  estate  in  remainder  expectant     *^g  "biotT" 
on  the  decease  of  such  person  as  aforesaid  (e).    Provided      skttlkmkwt 

^  ^         ^   ^  WITH  LIMITA- 

ALWAYS,  and  I  hereby  declare,  that  if  any  person  who     tions  ih  tail 

VAT  V   AWT) 

under  this  my  will  would  (but  for  this  proviso)  be  entitled  tail  general 
to  the  possession  or  receipt  of  the  rents  and  profits  of  the  p^uoh^tb^^h 
said  premises  hereinbefore  devised  as  tenant  for  life  or  as      bucobssiow. 

tenant  in  tail  male  or  in  tail  by  purchase,  shall,  being  a  15.  Declaration 

male,  be  under  the  age  of  twenty-one  years,  or,  being  a  receipt  and  ap- 

female,  be  under  that  age  and  not  under  coverture,  the  P^^*^°^  ?^  ^^^ 

'  o  '  dunng  minon- 

said  L.  M.  and  N.  O.,  and  the  survivor  of  them,  and  the  ties. 
executors  or  administrators  of  such  survivor,  shall  enter 
into  the  possession  or  the  receipt  of  the  rents  and  profits 
of  the  same  premises ;  And  shall,  during  the  minority,  or 
minority  and  discoverture  (as  the  case  may  be)  of  such 
person,  continue  in  such  possession  or  receipt,  and  manage, 
&c.  [Powers  of  mariagement,  ut  supra,  p.  397].  And 
SHALL,  during  such  minority,  or  minority  and  discover- 
ture (as  the  case  may  be),  by  and  out  of  the  rents  and 
profits,  &c.  [Trvstfor  payment  of  expenses  and  outgoings, 
&c,,  and  maintenance  of  minor  and  investment  and 
accnonulation  of  surplus  rents,  ut  supra,  pp,  397,  398]. 
And  shall  stand  possessed  of  the  said  rents  and  profits 
and  the  said  original  and  accumulated  stocks,  funds,  and 
securities,  and  the  income  thereof  respectively  upon  the 
trusts  following  (that  is  to  say).  If  the  person  during 
whose  minority  the  said  rents  and  profits  shall  have  been 

(e)  As  to  the  name  and  arms  clause,  see  supra,  p.  395,  note, 
and  the  references  therein.  The  form  in  the  text  is  adapted  to 
the  case  of  estates  being  limited  to  women,  and  of  the  limitations 
including  estates  in  tail  male  and  in  tail.  For  the  form  where 
estates  are  limited  to  trustees  for  the  separate  use  of  women  as 
equitable  tenants  for  life,  see  Precedent  XXIIL,  infra.  As  to  the 
objection  to  enabling  the  husband  to  deprive  the  wife  of  the  estate 
by  refusal  to  assume  her  family  name  and  arms,  see  ante.  Vol.  iii., 
p.  353,  note. 
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accumulated  as  aforesaid,  being  a  male,  shall  attain  the 
age  of  twenty-one  years,  or  being  a  female,  shall  attain 
that  age  or  marry  or  have  married  under  that  age,  then 
upon  trust  (unless  the  interest  of  such  pei'son  shall  have 
arisen  and  shall  determine  as  next  hereinafter  mentioned) 
to  pay,  transfer,  or  assign  the  same  to  such  persoil,  his  or 
her  executors  or  administrators,  as  personal  estate ;  But 
if  such  person,  being  a  male,  shall  die  under  the  age  of 
twenty-one  years,  or,  being  a  female,  shall  die  under  that 
age  and  without  having  been  married,  or  if  his  or  her 
interest  in  the  said  rents  and  profits  shall  have  arisen 
under  the  clause  hereinbefore  contained,  providing  for  the 
destination  of  the  said  rents  and  profits  after  the  forfeiture 
of  a  tenant  for  life,  and  during  a  vacancy  or  contingency 
of  issue  of  such  tenant  for  life,  and  shall  determine  pre- 
viously to  such  person,  being  a  male,,attaining  the  age  of 
twenty-one  years,  or,  being  a  female,  attaining  that  age  or 
marrying,  by  such  issue  coming  into  existence,  then  from 
and  after  the  decease  of  such  person,  or  the  birth  of  such 
issue  as  aforesaid,  upon  the  trusts  and  with  and  subject 
to  the  powers,  provisoes,  and  declarations  hereinafter 
declared  and  cpntained  of  and  concerning  the  monies  to 
arise  from  a  sale  in  pursuance  of  the  power  of  sale  here- 
inafter contained,  and  the  stocks,  funds,  and  securities  in 
or  upon  which  such  monies  are  hereinafter  authorised  to 
be  invested,  and  the  income  thereof  respectively.  Pro- 
vided NEVERTHELESS,  that  it  shall  be  lawful  for  the  said 
L.  M.  and  N.  O.,  and  the  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  at  any  time 
or  times  during  any  such  minority,  or  minority  and  dis- 
coverture  (as  the  case  may  be)  as  aforesaid,  to  apply  any 
part  of  the  accumulations  of  such  minority  in  such  manner 
for  the  permanent  improvement  of  the  property,  as  they 
or  he  shall  think  fit  (/).     Provided  always,  and  I 


(/)  Ab  to  the  clause  providing  for  the  receipt  and  application  of 
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hereby  declare,  that  it  shall  be  lawful  for  every  person  pbeobmht  xxii. 

hereby  made  tenant  for  life  of  the  said  premises  herein-  will  dbvisiko 

before  devised  in  strict  settlement,  when  he  or  she  shall  ^^^sxwct  * 
be  entitled  to  the  possession  or  the  receipt  of  the  rents      skttlbmbht 

^  ,  ^  •  ,  WITH  LIXITA- 

and  profits  of  the  same  premises,  and  also  for  the  said  tioks  m  tail 
L.  M.  and  N.  O.,  and  the  survivor  of  them,  and  the  tailobkeral 
executors  or  administrators  of  such  survivor,  during  the      tosohsasd 

'  °  DAUOHTERS  IK 

minority  of  any  person  who,  under  this  my  will,  shall  or      suocBssioy. 

if  of  full  age  would  be  entitled  to  the  possession  or  the 

receipt  of  the  rents  and  profits  of  the  same  premises  by 

deed  to  appoint  by  way  of  lease  all  or  any  of  the  same 

premises  for  any  term  of  years,  &c.  [power  of  leasing  for 

twenty-one  years,  as  at  p.  62,  supra,  substituting  "lease  '* 

for  "  demise."    Proviso  etiabling  allowance  to  be  made 

for  the  value  of  a  surrendered  lease,  p.  92]  {g).    Pro-  17.  Power  of 

.  ,  .1111       ^^  8,nd  ex- 

VIDED  ALWAYS,  and  I  hereby  declare,  that  it  shall  be  change, 
lawful  for  the  said  L.  M.  and  N.  O.,  and  the  survivor  of 
them,  and  the  executors  or  administrators  of  such  sur- 
vivor, during  the  life  of  any  person  hereby  made  tenant 
for  life  who  shall  be  entitled  to  the  possession  or  the 
receipt  of  the  rents  and  profits  of  the  said  premises 
hereinbefore  devised  in  strict  settlement,  with  his  or  her 
consent  in  writing,  and  also  during  the  minority  of  any 
person  who  shall  or  if  of  full  age  would  be  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  the 
same  premises  as  tenant  for  life  or  tenant  in  tail  male  or 
in  tail  by  purchase  under  this  my  will,  at  the  discretion  of 
the  said  trustees  or  trustee  for  the  time  being,  to  sell,  &c. 
[power  of  sale  and  exchange,  avith  ancillary  clauses, 


the  rents  dnring  minoritieB,  see  supra,  p.  399,  note,  and  the 
references  therein.  The  form  in  the  text  is  adapted  to  the  case  of 
there  being  Uxnitations  in  tail  to  daughters  (as  well  as  sons)  in  suc- 
cession.   For  a  shorter  form,  see  supra,  p.  401,  note. 

(g)  For  other  leasing  powers,  see  the  last  Precedent  and  the 
notes  thereto,  pp.  413,  et  seq.;  for  a  short  general  power  by  refer 
ence  to  the  Settled  Estates  Act,  see  p.  420,  note. 
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SUOOESSION. 


supra,  pp.  425  et  seq.,  thejorms  being  adapted  to  ike  com 
of  females  as  well  as  Tnalea  taking  estates  by  purchase, 
and  to  there  being  limitations  in  tail  as  well  as  in  tail 
male  (h).  General  devise  and  bequest  of  copyholds  and 
leaseholds  upon  trusts  correspoTiding  to  the  uses  of  the 
freeholds,  supra,  pp.  434,  et  seq.  General  bequest  of 
personal  estate  to  L,  M.  and  N.  0.,  upon  trust  for  con- 
version and  payment  of  debts,  legacies,  and  aTi/nuities, 
and  for  application  of  residue  as  monies  arising  under 
the  power  of  sale,  and  remaining/  clauses,  as  in  last 
Precedent,  mutatis  mutandis'].    In  witness,  &c. 


PBBOEDBNT 
XXIII. 

WILL  DEYTSINO 
BBAL   ESTATB 

IN  STRICT 
8ETTLBHBNT, 
WITH  LIMITA- 
TIONS TO 
DAUOHTBRS  AS 
TENANTS  IN 
COMMON  IN   TAIL. 

(a). 


XXIIL 

WILL  of  REAL  and  personal  estate.  General  devise 
of  REAL  estate  to  TRUSTEES  for  one  thousand  years. 
Limitation  of  a  rent-charge  for  life,  with 
powers  of  distress  and  entry,  and  of  another 
rent-charge  to  TRUSTEES  during  the  life  of  a 
MARRIED  WOMAN,  with  powers  of  DISTRESS  and 
ENTRY  by  reference,  in  trust  to  pay  it  to  her  for  her 

SEPARATE  USE  WITHOUT  ANTICIPATION.      LIMITATION 

to  TRUSTEES  foT  fivc  hundred  years,  followed  by  a 
limitation  for  life,  remainder  to  the  first  and  other 
SONS  of  the  tenant  for  life  in  tail  male,  remainder 
to  his  first  and  other  sons  in  tail,  remainder  to 

his    DAUGHTERS  OS    TENANTS    in  COMMON    in  TAIL, 

with  CROSS  REMAINDERS  in  TAIL,  rewxivndeT  to 
the  use  that  the  above-mentioned  annuitant  mjay 


(/i)  For  a  short  statutory  power  of  sale  and  exchange,  see  sapra, 
p.  433,  note  (/). 

(or)  See  p.  387,  note  (o),  supra. 
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receive  an  additional  rent-charge  during  his 
life,  with  powers  of  distress  and  entry  by  reference, 
remainder  to  trustees  duriv^f  the  lives  of  ttvo 
WOMEN  upon  trust  for  them  in  succession  for  their 
separate  use  without  anticipation,  with  power 
for  them  to  direct  the  fall  of  timber  and  to  control 
the  RIGHTS  of  sporting,  remainders  in  tail  male 
and  in  tail  with  ultimate  remainder  in  fee  simple. 
Name  and  arms  clause  adapted  to  the  case  of  women 
being  equitable  tenants  for  life.  Declaration 
as  to  the  receipt  avd  application  of  rents  during 
minorities  adapted  to  undivided  shares.  Trusts 
of  the  term  of  one  thousand  years  to  raise  money 
vn  aid  of  the  testator's  personal  estaie  for  payment 

of    his     FUNERAL     aifld     TESTAMENTARY     EXPENSES, 

DEBTS,  and  LEGACIES,  and  legacy  duties  .  Trusts 
of  the  term  of  five  hundred  years  for  securing  the 
rent-charges.  Proviso  that  as  to  the  rent-charge 
limited  after  estates  tail  the  trusts  of  the  term,  may 
be  BARRED  by  the  tenants  in  tail.  Power  to  charge 
a  gross  sum.  Power  for  male  tenant  for  life  to 
JOINTURE.  Power  for  a  female  tenant  for  life  to 
appoint  a  rent-charge  to  her  surviving  husband. 
Power  for  tenants  for  life  to  charge  portions. 
Power  to  raise  money  /or  drainage.  Powers 
of  LEASING  for  twenty-one  years  and  of  sale  and 
EXCHANGE  applying  to  undivided  shares.  Proviso 
PROHIBITING  leases  and  sales  of  undivided  shares, 
unless  the  owners  of  the  other  shares  concur. 
Bequests  of  leaseholds  and  heirlooms  to  go 
with  the  freeholds,  adapted  to  undivided  shares. 
Bequest  of  residuary  personal  estate  upon 
trust  for  conversion  and  application  of  the  pro- 
ceeds as  if  arising  under  the  power  of  sale  of 
the  real  estate. 
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WITH  LIMITA- 
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1.  General 
devise  of  real 
estate  ; 

2.  ^to  the  tuse 
of  trustees  for 
1000  years,  upon 
trusts  after  de- 
clared. 

8.  Limitation  of 
a  rent-charge 
for  life. 


4.  Power  of 
distress. 


I,  A.  B.,  of  &c.  hereby  revoke, .  &c.  [supra,  p.  26. 
OeTieraZ  devise  of  real  estate,  ut  supra,  p.  387,  or  p.  448.] 
To  THE  USE  of  E.  F.  of  &c.,  and  G.  H.  (6)  of  &a,  their 
executors,  administrators  and  assigns,  for  the  term  of 
one  thousand  years,  to  commence  from  the  day  of  my 
decease,  without  impeachment  of  waste,  upon  the  trusts 
and  with  and  subject  to  the  powers,  provisoes,  and  de- 
clarations hereinafter  declared  and  expressed  concern- 
ing the  same ;  And  from  and  after  the  expiration  or 
determination  of  the  same  term,  and  in  the  meantime 
subject  thereto  and  to  the  trusts  thereof.  To  the  use 
and  intent  that  X.  Y.  of  &c.,  and  his  assigns,  may  receive 

during  his  life  the  yearly  rent-charge  of  £ to  be 

charged  upon  the  said  premises  hereinbefore  devised,  and 
to  be  payable  by  equal  quarterly  payments,  without  any 
deduction  except  legacy  duty  and  income  tax,  the  first 
of  such  quarterly  payments  to  be  made  at  the  end  of 
three  calendar  months  after  my  decease  (c) ;  And  to  the 
FURTHER  use  and  intent,  that  if  any  part  of  the  same 
rent-charge  shall  at  any  time  be  unpaid  for  twenty-one 


(Jt)  With  respect  to  the  distribution  of  the  trusts  in  this  will,  it 
will  be  seen  that  there  are  separate  trustees  of  the  term  for  raismg 
debts  and  legacies,  and  of  the  rent-charge  limited  in  favonr  of  the 
married  woman,  and  of  the  term  for  securing  the  annuities,  and 
that  the  general  trusts  and  powers  of  the  will  are  vested  in  a 
fourth  set  of  trustees.  As  to  the  reason  for  employing  several 
sets  of  trustees,  see  supra,  p.  446,  note.  By  providing  for  the 
annuities  under  the  trusts  of  the  term,  instead  of  limiting  legal 
rent-charges,  by  annexing  the  trusts  for  the  married  women 
taking  equitable  life  interests  to  the  term,  and  making  the  for- 
feiture incurred  bv  a  tenant  for  life  not  complying  with  the 
requirements  as  to  the  testator's  name  and  arms  take  effect  in  equity 
only  (as  in  Precedent  XXIY.,  infra),  all  the  objects  of  this  will 
might  be  accomplished  with  only  a  single  set  of  trustees. 

(c)  As  to  this  form,  see  ante,  Vol.  iii.,  p.  311 ;  and  as  to  the  words 
**  without  any  deduction  except  legacy  duty  and  income  tax,"  see 
p.  402,  note  (X;),  supra.  That  this  annuity  wiU  be  subject  to  legacy 
duty,  see  supra,  p.  218,  note,  and  the  case  ot  Attorney- Otneral  y, 
Jackson,  2  Cro.  &  Jerv*  101,  there  referred  to. 
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days  after  any  of  the  times  hereby  appointed  for  the  pay-       priotoim 

ment  thereof,  Then  and  so  often  it  shall  be  lawful  for  

the  said  X.  T.  and  his  assigns  to  enter  into  and  distrain 
upon  the  said  premises  hereinbefore  charged  therewith 
or  any  part  thereof,  and  to  dispose  according  to  law  of     with  lmita- 

TIOHS  TO 

the  distresses  then  and  there  found,  To  the  intent  that     dauohtsbs  as 

thereby  or  otherwise  the  said  rent-charge  and  every  part  comioH^  taiu 

thereof  so  unpaid,  and  all  costs  and  expenses  occasioned 

by  the  non-payment  thereof,  may  be  paid  and  satisfied  ; 

And  to  the  further  use  and  intent  that  if  any  part  6.  Power  «£ 

.  entry. 

of  the  said  rent-charge  shall  at  any  time  be  unpaid  for 
forty  days  after  any  of  the  times  hereby  appointed  for 
payment  thereof,  Then  and  so  often  (although  there  shall 
not  have  been  any  legal  demand  made  thereof)  it  shall  be 
lawful  for  the  said  X.  T.  and  his  assigns  to  enter  into 
and  upon  and  to  hold  the  said  premises  hereinbefore 
charged  therewith  or  any  part  thereof,  and  to  take  the  rents 
and  profits  thereof  until  he  or  they  shall  thereby  or  other- 
wise be  paid  and  satisfied  the  same  rent-charge  and  the 
arrears  thereof  due  at  the  time  of  such  entry  or  afterwards 
to  become  due  during  his  or  their  being  in  possession  of 
the  same  premises,  together  with  all  costs  and  expenses 
occasioned  by  the  non-payment  thereof,  and  such  pos- 
session when  taken  to  be  without  impeachment  of  waste  ; 

And  to  the  further  use  and  intent  that  L  K.  of,  &C.,    e.  Limitation 

and  L.  M.  of,  &c.,  their  executors  and  administrators  may  cLurJwtotiwteeB 
receive  during  the  life  of  my  mother,  now  the  wife  of  the  <itiring  life  of 

testator's  mother* 

Rev.  V.  W.  Clerk,  the  yearly  rent-charge  of  £ ,  to  be 

charged  upon  the  said  premises  hereinbefore  devised,  and 
to  be  payable  by  equal  quarterly  payments  without  any 
deduction  except  for  legacy  duty  and  income  tax,  on  the 
same  days  as  hereinbefore  appointed  for  the  payment  of 

the  yearly  rent-charge  of  £ hereinbefore  limited  to 

the  said  X.  Y.,  and  his  assigns ;  And  to  the  further  7  Powe™  of 
USE  and  intent  that  the  said  I.  K.  and  L.  M.,  their  execu-  ^^^^  *^<* 

entry  by  refer- 

tors  or  administrators,  may  have  such  and  the  like  powers  ence. 
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8.  Direction 
for  payment  of 
the  rent-charge 
to  testator's 
mother  for  her 
separate  nse, 
with  oat  antici- 
pation. 


9.  Declaration 
that  the  rent- 
charges  shall  be 
payable  without 
priority. 

10.  Limitation 
to  the  use  of 
trustees  for  500 
years,  upon 
trusts  after 
declared  ; 


of  distress  and  entry  upon  and  perception  of  the  rents  and 
profits  of  the  said  premises  or  any  part  thereof  for  re- 
covering and  enforcing  payment  of  the  said  yearly  rent- 
charge   of  £ hereinbefore  limited   to   them  as  are 

hereinbefore  limited  to  the  said  X.  Y.  and  his  assigns  for 
recovering  and  enforcing  payment  of  the  said  yearly  rent- 
charge  of  £ hereinbefore  limited  to  him  and  them  ; 

And  I  DIRECT  that  the  said  I.  K.  and  L.  M.,  their  execu- 
tors and  administrators,  shall  from  time  to  time  pay  the 

said  rent-charge  of  £ to  my  said  mother  for  her  sole 

and  separate  use,  independently  of  her  present  or  any 
future  husband  and  of  his  debts,  control,  and  engage- 
ments, and  her  receipt  alone  shall  be  a  discharge  for  the 
same  to  the  trustees  or  trustee  for  the  time  being,  and 
she  shall  not  have  power  to  dispose  or  deprive  herself  of 
the  benefit  thereof  by  anticipation  ;  And  I  declare  that 

the  said  two  several  yearly  rent-charges   of  £ and 

£ hereinbefore  limited  shall  be  payable  without  any 

priority  the  one  over  the  other ;  And  I  declare  thai, 
subject  and  charged  as  hereinbefore  is  mentioned,  the 
said  hereditaments  and  premises  hereinbefore  devised 
shall  remain  and  be  To  THE  USE  of  R  S.  of  &c.,  and  T.  XJ. 
of  &c.,  their  executors,  administrators,  and  assigns,  for  the 
term  of  five  hundred  years,  to  commence  from  my  decease, 
without  impeachment  of  waste.  Upon  the  trusts  and  with 
and  subject  to  the  powers,  provisoes,  and  declarations  here- 
inafter declared  and  expressed  concerning  the  same  (d) ; 
And  from  and  after  the  expiration  or  determination  of 
the  said  term  of  five  hundred  years  and  in  the  meantime 


(d)  As  to  the  plan  of  giving  to  the  annnitant  and  his  represen- 
tatives power  to  limit  a  term  to  secure  the  annuity,  in  substitation 
for  the  limitation  of  a  term  for  this  purpose  in  the  instrument 
charging  the  annuity,  see  ante,  VoL  iii.,  Settlements,  p.  319;  the 
example  there  referred  to  will  be  found  ante,  Vol.  iii.,  p.  1074. 
8ee  also  as  to  rent-charges  and  their  ancillary  powers  and  remedies, 
ante,  Yol.  iii.,  pp.  310,  et  seq. 
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subject  thereto  and  to  the  trusts  thereof,  To  THE  USE  of      prbctdent 
my  brother  E.  B.  and  his  assigns  for  his  life,  without  im- 
peachment of  waste  ;  And  from  and  after  the  decease  of 
the  said  E  B.,  To  the  use  of  the  first  and  every  other  son        "  ^"^^^^ 

^  "^  BBTTLSMKNT, 

of  the  said  E  B.  successively  according  to  their  respective     with  limita- 

seniorities  in  tail  male ;  with  remainder  To  the  use  of  the  dauqhtbrs  as 

first  and  every  other  son  of  the  said  E.  B.  successively  ^JjJ^^*™  J^^j^ 
according  to  their  respective  seniorities  in  tail ;  with  re-  — t" — 

mainder  To  the  use  of  all  the  daughters  of  the  said  to  the  ose  of 

E.  B.  as  tenants  in  common  in  tail  in  equal  shares,  with  brother  for 

cross  remainders  in  tail  between  or  among  them  if  more  ^^® » 

than  one,  And  if  all  such  daughters  but  one  shall  die  to  the  use  of 

without  issue,  or  if  there  shall  be  but  one  such  daughter,  J^g^'^^^ 

then  as  to  the  entirety  of  the  said  premises  To  the  use  tail  ™aie ; 

of  such  one  or  only  daughter  in  tail  (e) ;  with  remainder  Jf  th^ul^of^^ 

To  the  use  and  intent  that  the  said  X.  Y.  and  his  assigns  ^  fi"*  ^^ 

other  sons  in 

may  receive  during  his  life   the  yearly  rent-charge  of  tail; 

£ in  addition  to  the  said  yearly  rent-charge  of  £ 14.  Remainder 

.  .to  the  use  of 

hereinbefore  limited  to  him  and  them  as  aforesaid,  to  be  his  daughters, 
charged  upon  the  said  premises  and  to  be  payable  by  equal  common  in  taU, 
quarterly  payments  without  any  deduction  except  as  afore-  ^^^^^  ^ 
said   on   the   same   days   as   hereinbefore  appointed   for  taU; 

payment  of  the  said  yearly  rent-charge  of  £ herein-  ]^'^^^l 

before  limited  to  him  and  his  assigns,  but  the  first  quar-  the  above-named 

annuitant  may 

terly  payment   thereof  to  be  made  on  the  quarter-day  receive  an 
happening  next  after  the  commencement  of  the  same  rent-  charge^duri^g  ' 
charge,  and  to  be  an  apportioned  payment  in  respect  of  ^  ^e- 
the  period  which  shall  have  elapsed  since  the  same  shall 
have  commenced ;  And  to  the  further  use  and  intent  le.  Powere  of 
that  the  said  X.  Y.  and  his  assigns  may  have  such  and  ^^^^^ 
the  like  powers  of  distress  and  entry  upon  and  perception  reference, 
of  the  rents  and  profits  of  the  said  premises  or  any  part 
thereof,  for  recovering  and  enforcing  payment  of  the  said 


(c)  Compare  this  with  the  corresponding  form  in  a  settlement, 
ante,  Vol.  iii.,  p.  1196. 
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him  and  his  assigns,  as  are  hereinbefore  limited  to  him 
and  them  for  recovering  and  enforcing  payment  of  the  said 
Iff  BTRioi       yearly  rent-charge  of  £ first  hereinbefore  limited  to 

nTTLBXBNT,  . 

WITH  LiinTA-     him  and  them ;  And  I  declare  that  after  the  failure  or 

BAuaBTiBs  A8     determination   of,  and  subject  to  the  uses  and  estates 

_J""f™"      hereinbefore  limited  as  aforesaid,  the  said  hereditaments 

OOMX  OV  IV  TAIL.  ' 

17  Li    tati  *^^  premises  hereinbefore  devised  shall  remain  and  be  To 

to  troBtees  THE  USE  of  N.  O.,  of  &c.,  and  P.  Q.,  of  &c.,  their  executors, 

of  the  testator's  administrators,  and  assigns,  during  the  lives  of  my  said 

^a^er  and  mother  and  of  my  sister  M.  B.,  and  the  life  of  the  sur- 

18.  — apon  vivor  of  them,   without  impeachment  of  waste.  Upon 

i^i^^or  ^^^^^  ^**  ^^'^y  *^®  ^^  ^-  ^'  ^^  ^'  Q-'  *^^  *^®  ^' 
for  their  sepa-      yivor  of  them,  and  the  executors  or  administrators  of  such 

rate  ube,  without 

anticipation.  survivor,  shall  pay  the  rents  and  profits  of  the  same  here- 
ditaments and  premises  to  or  permit  the  same  to  be  re- 
ceived by  my  said  mother  for  her  life  [for  her  separate 
use,  independently  of  her  present  or  any  future  htisbaTid 
without  anticipation,  eupra  p.  317]  (/),  And  shall 
after  the  decease  of  my  said  mother  pay  the  rents  and 
profits  of  the  same  hereditaments  and  premises  to  or 
permit  the  same  to  be  received  by  the  said  M.  B. 
for  her  life  [for  her  separate  use,  i/ndependenUy  of 
a/ny   husband,    without   anticipation,   supra,  p.  318.] 

19.  Direction  to   And  I  DECLARE  that  the  said  N.  O.  and  P.  Q.,  and  the 

cut  down  timber  .  -.,  j.i_  .  j     '    '  .     ±  i? 

at  fuU  growth,  survivor  of  them,  and  the  executors  or  administrators  of 
benefidlf  tenant  ^^^^  survivor,  shall  fix)m  time  to  time  and  at  all  times, 
for  life ;  when  they  or  he  shall  be  in  possession  of  the  said  pre- 

mises under  the  limitation  lastly  hereinbefore  contained, 
if  and  when  so  required  by  such  one  of  them  my  said 
mother  and  the  said  M.  B.  as  shall  be  beneficially  in- 
terested in  possession  under  the  trusts  hereinbefore 
declai'ed,  feU   and  cut  down  all  timber  or  timber-like 


(/)  Compare  the  fuller  form  of  a  trust  of  this  nature,  ante, 
Yol.  iii.,  Settlements,  p.  1195. 
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trees  and  poUaxds  which  shall  be  standing  or  growing      pbxoibivt 
upon  any  part  of  the  same  premises,  and  which  shall  be  ^"'^ 

at  their  full  growth  and  height  of  improvement,  or  in  a    ^J*''  »»visino 

BBAL  B8TATS 

state  of  decay,  or  which  ought  to  be  cut  down  for  the        »  strict 
improvement  of  other  timber,  and  sell  and  dispose  of     "^ujaTA- 
the  same :  And  I  declabe  that  the  money  to  arise  by        "^''^ '® 
any  such  sale    shall   be  treated    as  rents    and   profits      tshahtbih 

becoming   due  at  the  time  of  such  timber  or  timber-  

like  trees  or  pollards  being  felled  or  cut  down,  and  shall  ^detoi^^wp- 
be  applied    accordingly;    Provided    always    that   the  pii|d  as  rents 
direction  lastly  hereinbefore  contained  shall  not  operate  21.  The  last 
to  control,  abridge,  or  affect  any  right,  power,  or  privi-  E^®^^?^^^'^ 
lege  of  committing  waste  incident  or  before  annexed  or  abridge  the 
given  to  any  estate  hereinbefore  limited   either  to  the  mitting  ^raste 
said  N.  O.  and  P.  Q.,  their  executors  or  administrators,  ^^^  ^  ""^ 
or  to    any  other    person    or    persons    (gr).      Provided  22.  Bights  of 
also,   and  I  hereby  declare,    that  the  said  N.  O.  and  ^^^^^^^^^ 
P.  Q.,    or   the  survivor  of   them,  or  the  executors  or  of  beneficial 

.    ,  4.  1  •  1      1  .      tenant  for  life. 

admmistrators  of  sach  survivor,  shall  not,  when  m 
possession  of  the  said  premises  under  the  limitation 
lastly  hereinbefore  contained,  be  at  liberty  to  let  or 
exercise  any  rights  of  shooting  or  fishing  or  other 
sporting  in  or  upon  any  part  of  the  same  premises,  or 
to  sell  any  game  or  fish  from  off  any  part  of  the  same 
premises,  unless  they  or  he  shall  be  expressly  autho- 
rised and  required  so  to  do  by  the  person  for  the  time 
being  beneficially  interested  in  the  rents  and  profits  of 
the  same  premises ;  And  I  declare  that  after  the  failure  28.  Umltationa 

1  .        .  p         1        1  .  ,  i  to  the  sons  and 

or  determmation  of  and  subject  to  the  uses  and  estates  daughters  of 
hereinbefore  limited  a^  aforesaid,  the  said  hereditaments  ^^"^l 
and  premises  hereinbefore  devised  shall  remain  and  be  To  ™*^«  ^^  "^ 
THE  USE,  &c.  [0/  th.^  first  and  other  sons  of  M,  B.  in  tail 

{g)  Compare  the  direction  as  to  cutting  timber  in  the  text  with 
the  clauses  restrictiye  of  the  right  of  a  tenant  for  life  without  im- 
peachment of  waste  to  cut  timber,  infra.  Precedent  XXIY.,  and 
note. 
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24.  Ultimate 
Temainder  in 
fee  simple. 

25.  Name  and 
annsclaiise* 


maley  remainder  to  them  in  tail,  remainder  to  her  daugh- 
ters OS  tenants  in  common  in  tail,  with  cross  remainders 
in  tail,  similar  to  the  limitatioiis  to  the  sons  and  daughters 
of  K  B,  See  p.  461,  supi^a],  with  remainder  To  THE  USE  of 
A.  Z.,  of  &c.,  his  heirs  and  assigns  for  ever.  Provided 
ALWAYS,  and  I  hereby  declare,  that  every  person  who 
under  this  my  will  shall  become  entitled  as  tenant  for 
life,  or  as  tenant  in  tail  male  or  in  tail,  to  the  actual  pos- 
session or  to  the  receipt  of  the  rents  and  profits  of  the 
entirety  of  the  said  hereditaments  and  premises  herein- 
before devised,  or  who  shall  become  beneficially  entitled 
as  equitable  tenant  for  life  to  the  rents  and  profits  of  the 
same  premises,  and  who  respectively  shall  not  then  use 
and  bear  the  sm-name  and  arms  of  B.,  shall  within  one 
year  after  he  or  she  shall  so  become  entitled,  or  (being  an 
infant)  within  one  year  after  he  or  she  shall  attain  the  age 
of  twenty-one  years,  and  also  that  every  person  whom  any 
woman  so  becoming  entitled  shall  marry,  shall  within 
one  year  after  such  woman  shall  so  become  entitled,  or 
shall  marry,  whichever  of  such  events  shall  last  happen 
(unless  in  the  said  respective  cases  any  such  person  shall 
be  prevented  by  death),  take  upon  himself  or  herself 
and  use  in  all  deeds  or  writings  which  he  or  she  shall 
sign,  and  upon  all  occasions,  the  surname  of  B.,  together 
with  his  or  her  own  family  surname,  and  quarter  the  arms 
of  B.  with  his  or  her  own  family  arms  (h),  and   shall. 


Frame  of  the 
name  and  arms 
clause  in  this 
settlement. 


(A)  As  to  tlie  namo  and  arms  clause,  see  supra,  p.  395,  note,  and 
the  references  therein.  The  operation  of  this  clause  is  restricted 
to  persons  succeeding  to  the  entirety  of  the  estates  as  suggested 
ante.  Vol.  iii.,  p.  354.  The  clause  is  also  adapted  to  the  case  of 
the  limitations  comprising  females  as  well  as  males,  and  of  the 
legal  estate  being  limited  to  trustees  during  the  lives  of  the  female 
tenants  for  life  in  trust  for  their  separate  use.  It  will  be  seen  that 
if  a  tenant  in  tail  male  incur  a  forfeiture,  the  estate  tail  in  re- 
mainder, as  well  as  the  estate  in  tail  male  in  possession,  is  deter- 
mined by  the  operation  of  the  clause.  This  is  not  (as  it  is 
conceived)  the  effect  of  the  clause  in  its  ordinary  form,  but  the 
point  is  of  little  practical  importance  owing  to  the  power  of  a 
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within  the  said  one  year  (unless  prevented  by  death),  apply      pbbordbht 
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for  and  endeavour  to  obtain  a  proper  licence  from  the 
Crown,  or  take  such  other  steps  as  may  be  requisite  to 
authorise  him  or  her  so  to  take,  use,  and  bear  the  said       ^  "*^°* 
surname  and  arms  of  B. ;  And  further,  that  in  case  any     with  LniTi.- 
snch  person  shall  refuse  or  neglect,  within  the  said  one     sauohtibsas 
year,  to  take,  use,  and  bear  such  surname  and  arms,  or  ^joJJJoh'iw  tail. 
to  take  such  steps  as  aforesaid,  or  shall  at  any  time  after-  ~~     :    Z 

^  '  •'26.  Penalty  for 

wards  discontinue  to  use  and  bear  such  surname  and  not  assuming  the 
arms.  Then,  and  in  every  such  case,  immediately  after  the 
expiration  of  the  said  one  year,  or  immediately  after  such 
discontinuance  as  aforesaid,  as  the  case  may  be,  if  the 
person  who  or  whose  husband  shall  so  refuse,  neglect,  or 
discontinue  as  aforesaid,  shall  be  (i)  tenant  for  life  at  law 
or  in  equity,  the  limitation  hereinbefore  contained  to  the 
use  of  such  person  and  his  assigns,  or  the  trust  herein- 
before declared  for  the  benefit  of  such  person  respectively 
during  his  or  her  life'  shall  absolutely  determine,  and  if 
the  person  who  or  whose  husband  shall  so  refuse,  neglect,, 
or  discontinue  as  aforesaid  shall  be  tenant  in  tail  male  or 
in  tail,  then  the  limitation  under  which  such  pei*son  shall 
be  tenant  in  tail  male  or  in  tail,  and  in  case  of  such  person 
beiug  tenant  in  tail  male  then  also  the  limitation  herein- 
before contained  to  him  in  tail,  shall  absolutely  determine^ 
and  in  the  said  respective  cases  the  said  premises  herein- 
before devised  shall  immediately  go  over  and  remain  in 
the  same  manner  as  if  such  person,  being  tenant  for  life 

tenant  in  tail  in  possession  to  get  rid  of  the  effect  of  the  dause  by 
barring  the  entail.  There  are  some  other  peculiarities  in  the  form 
in  the  text  owing  to  the  legal  estate  being  limited  to  trustees 
dnring  the  lives  of  two  women.  This  form  may  be  compared  with 
that  in  YoL  iiL,  ante,  pp.  1 142,  et  seq.,  and  the  variations  in  the 
notes. 

(t)  The  words  which  usually  follow  in  this  place,  "  either  by 
himself  or  herself,  or  together  with  her  husband,"  are  inappro- 
priate when  (as  in  the  text)  the  only  life  interests  given  to  women 
axe  limited  to  their  separate  use. 

vol..   IV.  H  H 
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male  or  in  tail  were  dead  and  there  were  a  general  failure 
of  his  or  her  issue.     Provided  always,  and  I  hereby 
^ILT^^^        declare,  that  in  the  event  of  the  determination,  under  the 

8BTTLBXBKT,  ' 

WITH  LiMiTA-  proviso  lastly   hereinbefore   contained,   of   the  estate  or 

BAuaHTKRs  A9  iutcrest  hereinbefore  limited  or  given  to  any  person  who 

ooinioir^^  TAIL.  ^^  whose  husband  shall  so  refuse,  neglect,  or  discontinue 

Zr~Z~,    7,  as  aforesaid,  and  who  shall  be  tenant  for  life  at  law  or  in 

27.  DeclAration  ... 

88  to  the  receipt  equity,  the  said  premises  hereinbefore  devised  shall,  from 
of  rents  during  and  after  such  determination,  remain  and  be  to  the  use  of 
minonties.  ^^^  ^^  jj  q  ^^^  p  q^  their  heirs  and  assigns  during 

the  life  of  the  person  who  or  whose  husband  shall  so  refuse, 
neglect,  or  discontinue,  upon  trust  thenceforth,  during  the 
life  of  such  person,  to  pay  the  rents  and  profits  of  the  same 
premises  to  or  permit  the  same  to  be  received  by  the  per- 
son or  persons  for  the  time  being  entitled  under  the  limita- 
tions and  trusts  hereinbefore  contained  to  the  first  vested 
beneficial  estate  or  interest  in  expectancy  on  the  decease 
of  such  person  as  aforesaid.  Provided  always,  and  I 
hereby  declare,  that  if  any  person  who  would  (but  for  this 
proviso)  for  the  time  being  be  entitled  to  the  possession 
or  receipt  of  the  rents  and  profits  of  the  said  heredita- 
ments and  premises  hereinbefore  devised,  or  of  any  undi- 
vided share  thereof,  as  tenant  for  life,  or  as  tenant  in  tail 
male  or  in  tail  by  purchase,  shall,  being  a  male,  be  under 
the  age  of  twenty-one  years,  or  being  a  female  be  under 
that  age  and  not  under  coverture,  the  said  N.  O.  and  P.  Q., 
and  the  survivor  of  them,  and  the  executors  ol"  adminis- 
trators of  such  survivor,  shall  enter  into  the  possession 
or  receipt  of  the  rents  and  profits  of  the  same  premises, 
or  of  such  undivided  share  thereof,  and  shall,  during  the 
minority  or  minority  and  disco verture  (as  the  case  may 
be)  of  such  peraon,  continue  in  such  possession  and 
receipt,  and  manage  or  superintend  the  management  of 
the  same  premises,  or  of  such  undivided  share  thereof, 
and  may  cut  or  concur  in  cutting  timber  and  underwood 
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from  time  to  time  in  the  usual  course  for  sale  or  repairs      pbeotmht 
or  otherwise,  and  may  erect,  pull  down,  and  repair,  or 
concur  in  erecting,  pulling  down,  and  repairing  houses 
and  other  buildings  and  erections,  and  drain  or  other- 
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wise  improve,  or  concur  in   draining  or  otherwise  im-     with  lim ita.- 

n  p    XT-  •  J  •  J     •  TI0H8  TO 

provmg,  all  or  any  of  the  said  premises,  and  insure  or    dauohtkbsab 


concur  in  insuring  houses,  buildings,  or  other  property 
against  loss  or  damage  by  fire,  and  make  or  concur  in 
making  allowances  to  and  arrangements  with  tenants  and 
others,  and  accept  or  concur  in  accepting  surrenders  of 
leases  and  tenancies,  and  generally  may  deal  or  concur  in 
dealing  with  the  premises  as  they  or  he  might  do  if  they  or 
he  were  the  absolute  owners  or  owner  thereof  or  of  such  un- 
divided share  thereof,  without  being  answerable  for  any  loss 
or  damage  which  may  happen  thereby ;  And  shall,  during 
such  minority  or  minority  and  discoverture  (as  the  case 
may  be)  by  and  out  of  the  rents  and  profits  (including  the 
produce  of  the  sale  of  timber  and  underwood)  of  the  said 
premises  or  of  such  undivided  share  thereof,  pay  and 
discharge  the  whole  or  a  propoi'tionate  part  (as  the  case 
may  be)  of  the  expenses  incurred  in  or  about  such 
management,  or  in  the  exercise  of  any  of  the  powers 
aforesaid  or  otherwise  in  respect  of  the  premises,  and  of 
all  outgoings  which  they  or  he  shall  think  fit  so  to  pay 
or  contribute  to,  and  keep  down  the  whole  or  a  propor- 
tionate part  (as  the  case  may  be)  of  any  annual  sum  or 
sums  of  money  which  may  for  the  time  being  be  charged 
upon  the  same  premises  or  any  part  thereof,  and  the 
interest  or  a  proportionate  part  of  the  interest  of  any 
principal  sum  or  sums  of  money  which  may  be  charged 
by  way  of  mortgage  or  otherwise  upon  the  same  premises 
or  any  part  thereof,  and  apply  any  annual  sura  or  sums 
which  they  or  he  shall  think  proper,  according  to  the  age 
of  such  minor,  in  or  towards  his  or  her  maintenance, 
education,  advancement,  or  benefit.  And  shall  invest  the 
residue  of  such  rents  and  profits  in  their  or  his  names  or 

H  H  2 


tvnahts in 
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Government  securities  of  the  United  Kingdom,  or  upon 

EBAL  ssTATK     Toal  securitios  in  England  or  Wales  (but  not  in  any  other 

"  L™BKT      Diode  of  investment),  and  may  from  time  to  time  vary  the 

WITH  LiMiTA.-     same  at  discretion ;  And  shall  accumulate  the  income 

DAuoHTSBSAs    of  tho  Said  stocks,  funds,  and  securities  in  the  way  of 

ooMMoir"i?TAiL.  compound  interest  by  similariy  investing  the  same  and 

the  resulting  income  from  time  to  time  ;  And  shall  stand 
possessed   of  the  said*  rents   and  profits,  and  the   said 
original  and  accumulated  stocks,  funds,  and  securities, 
and  the  income  thereof  respectively  upon  the  trusts  fol- 
lowing  (that  is    to  say).   If   the   person  during  whose 
minority   the    said  rents    and   profits  shall    have  been 
accumulated  as  aforesaid,  being  a  male,  shall  attain  the 
age  of  twenty -one  years,  or  being  a  female  shall  attain 
that  age  or  marry  or  have  married  under  that  age,  Then 
upon  trust  (unless  the  interest  of  such  person  shall  have 
arisen  and  shall  determine  as  next  hereinafter  mentioned) 
to  pay,  transfer,  or  assign  the  same  to  such  person,  his  or 
her  executors  or  administrators,  as  his  or  her  personal 
estate ;  But  if  such  person  being  a  male  shall  die  under 
the  age  of  twenty-one  years,  or  being  a  female  shall  die 
under  that  age  and  without  having  been  married,  or  if 
the  interest  of  such  person  in  the  said  rents  and  profits 
shall  have  arisen  under  the  clause  hereinbefore  contained 
providing  for  the  destination  of  the  said  rents  and  profits 
after  the  forfeiture  of  a  tenant  for  life  at  law  or  in  equity 
and  during  a  vacancy  or  contingency  of  issue  of  such 
tenant  for  life,  and  shall  determine  previously  to  such 
person  being  a  male  attaining  the   age  of  twenty-one 
years,  or  being  a  female  attaining  that  age  or  marrying 
under  that  age,  by  such  issue  coming  into  existence.  Then 
from  and  after  the  decease  of  such  person,  or  the  birth  of 
such  issue  as  aforesaid,  upon  the  trusts  and  with  and 
subject  to  the  powers,  provisoes,  and  declarations  herein- 
after declared  and  contained  of  and  concerning  the  monies 
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to  arise  from  a  sale  in  pursuance  of  the  power  of  sale       pmoimmt 
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hereinafter  contained,  and  the  stocks,  funds,  and  securities  

1.1  1  1  »       f.  It       '       t      WILL  DSYimro 

m  or  upon  which  such  monies  are  hereinafter  authonsed     u^  bstatb 
to   be  invested,   and   the   income  thereof  respectively.        ihotbict 
Provided  nevertheless  that  it  shall  be  lawful  for  the    with  limita- 

TlOIfS  TO 

said  N.  O.  and  P.  Q.,  and  the  survivor  of  them,  and  'the     dauohtbrs  as 
executors  or  administrators  of  such  survivor,  at  any  time  ooiSioh^  tail. 
or  times  during  any  such  minority  or  minority  and  dis- 
coverture  (as  the  case  may  be)  as  aforesaid,  to  apply  any 
part  of  the  accumulations  of  such  minority  in  such  manner 
for  or   (according  to  the  circumstances)  in  the  way  of 
contribution,  in  due  proportion,  to  the  permanent  im- 
provement of  the  property  as  they  or  he  shall  think  fit  (k). 
And  I  HEREBY  declare  that  the  said  hereditaments  and  28.  Tnuts  of 
premises  are  hereinbefore  limited  to  the  said  E.  F.  and  yean  to  raise 
G.  H.,  their  executors,  administrators,  and  assigns,  for  the  ^ment  of  the 
said  term  of  one  thousand  years.  Upon  trust  that  they  the  testator'B  funeral 

,  and  testamentary 

said  E.  F.  and  G.  H.,  and  the  survivor  of  them,  and  the  expenses,  debts, 
executors   or  administrators   of  such  survivor,  shall  by  i^cy^tS^^d 
mortgas^e  of  the  same  premises  or  any  of  them  for  all  or  »pply  **»«  »°^« 

o^3  -^  -^  accordingly. 

any  part  of  the  same  term  of  one  thousand  years  (I),  or 


(A;)  As  to  the  dause  providing  for  the  receipt  and  application 
of  the  rents  during  minorities,  see  supra,  p.  399,  note,  and  the 
references  therein.  The  form  in  the  text  is  adapted  to  the  case 
of  there  being  limitations  to  daughters  as  tenants  in  common  in 
tail.  For  a  short  form  of  this  clause,  see  supra,  p.  401,  note.  See 
another  mode  of  ^extending  the  minority  clause  to  undivided  shares, 
ante,  Vol.  iiL,  p.  1200,  note. 

(I)  Instead  of  merely  giving  the  power  to  mortgage  for  the 
term,  it  may  be  considered  the  better  course  to  give  a  power  of 
mortgaging  in  fee  simple.  In  that  case  the  words  ''for  all  or  any 

part  of  the  same  term  of years  "  may  be  omitted,  and  at  the 

end  of  the  clause  there  may  be  added  : — 

"And  I  DECLARE  that  any  mortgage  made  under  the  28^.  Clause  en- 
trusts hereinbefore  declared  may  be  made  either  by  assign-  term  for^payment 
ment  or  demise  for  all  or  any  pai-t  of  the  said  term  of  °^  ^®^*«»  *<^»  ^ 

mortgage  in  fee 
simple. 
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29.  Clause 
exempting 
mortgagees 
from  inquiiy. 


by  the  sale  of  timber  or  minerals,  or  by  and  out  of  the 
rents  and  profits  of  the  same  premises,  or  by  all  or  any  of 
the  ways  and  means  aforesaid,  or  by  any  other  reasonable 
ways  or  means,  raise  such  sum  or  sums  of  money  as  they 
or  he  shall  find  or  in  their  or  his  discretion  consider 
necfessary  or  expedient  to  be  raised  in  aid  of  my  personal 
estate  not  specifically  bequeathed,  for  the  payment  of  my 
funeral  and  testamentary  expenses  and  debts,  and  the 
legacies  bequeathed  by  this  my  will  or  any  codicil  here- 
to, and  the  legacy  duties  on  any  legacies  bequeathed 
free  of  duty  (except  charitable  legacies  and  the  duty 
thereon)  (m),  and  also  such  sum  or  sums  of  money  as 
shall  be  sufficient  to  answer  and  pay  all  costs  and  ex- 
penses incurred  or  paid  in  or  about  the  execution  of  the 
trusts  of  the  same  term ;  And  shall  pay  and  apply  the 
monies  so  to  be  raised  in  or  towards  the  payment  and 
satisfaction  of  the  said  funeral  and  testamentary  expenses, 
debts,  legacies,  and  duties  (except  as  aforesaid),  and  the 
said  costs  and  expenses  respectively  accordingly.  AxD  I 
HEREBY  declare  that  the  person  or  persons  paying  or 
advancing  the  sum  or  sums  of  money  so  raised  shall 
not  be  in  anywise  bound  or  concerned  to  ascertain  or 
inquire  whether  my  personal  estate  or  any  part  thereof 


years,  or  else  by  appointment  of  the  fee-simple  of 


the  hereditaments  mortgaged,  and  may  be  made  with  or 
without  a  power  of  sale,  and  may  provide  for  the  surplus 
proceeds  of  a  sale  being  paid  to  the  trustees  or  trustee  for 

the  time  being  of  the  same  term  of yeara,  or  being 

otherwise  dealt  with  as  may  be  thought  fit,  and  may  in 
other  respects  be  made  upon  such  terms  and  in  such 
manner  as  the  trustees  or  trustee  making  the  same  shall 
approve." 

(m)  As  to  the  rights  of  legatees  under  the  trusts  of  a  term  such 
as  that  in  the  text,  see  Howard  v.  Chaffers,  11  W.  E.  1057,  9  Jur. 
N.  S.  767. 
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has  been  previously  applied,  or  whether  the  money  raised       pmoidmt 
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or  proposed  to  be  raised  is  actually  wanted  for  the  purposes 
aforesaid ;  And  inasmuch  as  it  is  my  wish  that  my  funeral 
and  testamentary  expenses,  debts,  and  legacies  may  be       '*  strict 

•^  ^  °  ''  8ETTLEMEHT, 

paid  or  provided  for  as  soon  as  may  be  after  the  same  with  limita- 
shall  become  payable,  I  hereby  declare  that  it  shall  be  daughters  as 
lawful  for  the  said  E.  F.  and  G.  H.,  and  the  survivor  ^"!!i"!f'!„ 

oomxoh  in  tail* 


of  them,  and  the   executors   or  administrators   of  such    "    "~"::      ' 

,80.  Power  for 

survivor,  to  raise  money  under  the  trusts  of  the  said  term  the  trustees  to 
of  one  thousand  years  before  it  shall  be  ascertained  to  fore  it  is  ascer-' 
what  extent  my  personal  estate  not  specifically  bequeathed  ^n^i^^^^J** 
will  be   insuflScient   to  pay  my  said  funeral  and  testa- 
mentary expenses,  and  debts,  and  the  legacies  and  duties 
aforesaid,  or  that  it  will  be  to  any  exteut  insufficient  for 
that  purpose,  and  to  apply  the  money  so  raised  in  or 
towards  payment  of  such  funeral  and  testamentary  ex- 
penses, debts,  lefi^acies,  and  duties.     And  I  declare  that  ^^-  Surplus 

.  .  ,       money  to  be 

if  any  money  shall  be  raised  under  the  trusts  of  the  said  applied  as  if  it 
term  of  one  thousand  years  which  shall  not  be  applied  the  power  of 
in  or  towards  payment  of  my  funeral  and  testamentary  "^®' 
expenses  and   debts,  and  the  legacies  and   duties  afore- 
said, the  same  shall  be  paid  by  the  said  £.  F.  and  G.  H. 
or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  or  the  trustees  or  trustee  who  shall  have 
succeeded  to  their  place,  to  the  said  N.  O.  and  P.  Q.,  or 
the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  by  whom  the  same  shall  be  held  and 
applied  upon  the  trusts   and  with   and   subject  to  the 
powers,  provisoes,  and  declarations  hereinafter  declared 
and  contained  of  and  concerning  the  monies  to  arise  from 
any  sale  of  the  premises  hereinbefore  devised  under  the 
power  of  sale  thereof  hereinafter  contained ;  And  subject  32.  Ultimate 
to  the  trusts  hereinbefore  declared  concerning  the  said  gioner. 
term  of  one  thousand  years,  the  said  E.  F.  and  G.  H., 
and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of   such   survivor,   shall   permit    the    rents    and 
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S3.  Trusts  of 
term  of  500 
years  for 
Bccoring  rent- 
charges. 


profits  of  the  same  premises,  or  so  macli  thereof  as 
shall  not  for  the  time  being  be  wanted  for  the  purposes 
aforesaid,  to  be  received  by  the  person  or  persons  for  the 
time  being  entitled  to  the  same  premises  in  reversion 
immediately  expectant  upon  the  same  term  (ti).  And  I 
HEREBY  declare  that  the  said  premises  are  hereinbefore 
limited  to  the  said  R  S.  and  T.  U.,  their  executors, 
administrators,  and  assigns,  for  the  said  term  of  five 
hundred  years,  Upon  trust  that  the  said  R.  S.  and  T.  XJ., 
and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  suiTivor,  their  or  his  assigns,  shall  permit 
the  person  or  persons  for  the  time  being  entitled  in  rever- 
sion immediately  expectant  on  the  same  term  to  receive 
the  rents  and  profits  of  the  same  premises  until  default 
shall  be  made  in  payment  of  one  of  the  said  rent-charges 
hereinbefore  limited,  or  some  part  thereof  (o),  at  the  times 
and  in  manner  hereinbefore  appointed  for  the  payment 
thereof;  And  if  any  part  of  any  such  rent-charge  shall  be 
unpaid  for  forty  days  after  any  of  the  times  hereinbefore 
appointed  for  payment  thereof,  then  and  so  often  shall,  by 
and  out  of  the  rents  and  profits  of  the  same  premises,  or 
by  the  sale  of  timber  or  minerals,  or  by  mortgage  of  the 
same  premises  or  any  of  them  for  all  or  any  part  of  the 
same  term  of  five  hundred  years,  or  by  all  or  any  of  the 
ways  and  means  aforesaid,  or  any  other  reasonable  ways 
or  means,  raise  and  pay  such  one  or  more  of  the  said 


(n)  See  other  instances  of  provisiona  for  payment  of  debts  out  of 
real  estate,  supra.  Precedent  XX.,  and  infra.  Forms  of  trusts  to 
aocumtdate  rents  and  profits  fbr  the  discharge  of  incumbrances 
■will  be  found  supra,  Precedent  XVIII.  p.  337,  and  ante.  Vol.  iii., 
{Settlements,  Precedent  XXXYII. ;  id.  p.  1166,  note. 

(o)  In  Yol.  i.  (Forms),  4th  ed.,  p.  426,  ante,  will  be  found  a 
form  of  trusts  annexed  to  a  term  for  securing  rent-charges  givea 
free  of  legacy  duty.  When  that  is  the  nature  of  the  gift,  add  ia 
this  place : — 

''*  or  of  some  money  which  shall  be  payable  for  legacy  duty 
on  one  of  the  said  rent-charges." 
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rent-cliarges  as  shall  be  so  in  airear,  and  all  arrears 
thereof  then  due^  and  also  all  arrears  of  the  same  respec- 
tive rent-charges,  or  any  of  them,  which  shall  afterwards 
during  their  or  his  continuance  in  possession  accrue  due, 
and  all  costs,  damages,  and  expenses  incurred  by  reason 
of  the  nonpayment  thereof,  or  the  recovering  or  obtaining 
payment  thereof,  or  otherwise  relating  thereto  (jp),  And 
SHALL  pay  the  surplus  of  the  monies  to  be  raised  as 
aforesaid  to  the  person  or  persons  for  the  time  being 
entitled  in  reversion  immediately  expectant  on  the  same 
term  to  the  said  premises  therein  comprised ;  And 
SUBJECT  to  the  trusts  hereinbefore  declared  concerning 
the  said  term  of  five  hundred  years  shall  permit  the  rents 
and  profits  of  the  same  premises  or  so  much  thereof  as 
shall  not  for  the  time  being  be  wanted  for  the  purposes 
aforesaid  to  be  received  by  the  person  or  persons  for  the 
time  being  entitled  to  the  same  premises  in  reversion 
immediately  expectant  upon  the  same  term.  Pbovided 
ALWAYS  and  I  hereby  declare,  that  in  case  the  said  yearly 

rent-charge  of  £ secondly  hereinbefore  limited  to  the 

said  X.  Y.  and  his  assigns  shall  be  baiTed  either  wholly 
or  in  part  by  any  tenant  in  tail  male  or  in  tail  under  the 
limitations  hereinbefore  contained  whose  estate  in  tail  male 
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84.  FroyiflO 
that  as  to  rent- 
charge  limited 
after  estates 
tail,  trusts  of 
term  may  be 
barred  by  tenant 
in  tail* 


(p)  When  the  rentoharges  are  given  free  of  legacy  duty^  here 
add: — 

"  And  if  the  legacy  duty  on  any  of  the  same  rent-charges 
shall  not  be  paid  by  the  person  or  persons  for  the  time 
being  entitled  in  reversion  as  aforesaid,  then  and  so  often 
shall,  by  all  or  any  of  the  ways  and  means  aforesaid,  raise 
and  pay  such  sum  or  sums  as  shall  be  required  for  legacy 
duty  on  all  or  any  of  the  said  rent-charges,  when  and  as 
the  same  shall  be  wanted,  and  all  incidental  costs, 
damages,  and  expenses  as  aforesaid." 

See  also  the  form  of  trust  for  payment  of  legacy  duty  on  an 
annuity  raisable  under  the  trusts  of  a  term,  infim,  Precedent 
XXIV. 
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35.  Power  for 
the  first  tenant 
for  life  to  charge 
a  gro0B  sum. 


or  in  tail  precedes  the  limitatioD  of  the  same  rent-charg^e, 
then  and  in  such  case  the  trusts  hereinbefore  declared  of 
the  said  term  of  five  hundred  years  for  securing  the  same 
rent-charge  or  the  part  or  parts  thereof  which  shall  be 
so  barred,  as  the  case  may  be,  shall  thereupon  deter- 
mine (q).  Provided  always,  and  I  hereby  declare,  that 
it  shall  be  lawful  for  the  said  R  B.  by  any  writing  under 
his  hand  signed  in  the  presence  of  and  attested  by  one 
or  more  witness  or  witnesses,  and  expressly  refemng  to 
this  power  (r)  (but  subject  aod  without  prejudice  to  the 
said  term  of  one  thousand  years  and  the  trusts  thereof, 
and  to  the  said  rent-charge  of  £ first  herein- 
before limited  to  the  said  X«  Y.  and  his  assigns  and 
to  the   said   rent-charge  of  £ hereinbefore  limited 


Dispontion  sub* 
sequent  to  estate 
taU,  when  pro- 
tected by  term 
prior  to  estate 
tail 


Legacy  duty  on 
charges  upon 
land  under 
general  powers. 


{q)  See  Sales  y.  Conn,  4  Sim.  65,  which  will  ehow  the  propriety 
of  inserting  this  clause.  Whenever  a  term  prior  in  limitation  to 
an  estate  tail  is  used  in  aid  of  a  disposition  subsequent  to  the  estate 
tail,  it  will  be  proper  to  take  care  that  such  disposition  is  not, 
contrary  to  the  intention,  rendered  indefeasible  by  the  tenant  in 
tail.  Beference  may  be  here  made  to  Case  y.  Drosier,  2  Keen,  674v 
on  app.,  5  Myl.  &  Or.  246,  as  showing  that  a  trust  to  take  effect  on 
failure  of  issue,  annexed  to  a  term  preceding  the  estate  tail,  not 
being  barrable  by  the  tenant  in  tail,  will  fail  from  remoteness. 

(r)  See  ante,  Yol.  iiL,  p.  1048,  note ;  supra,  p.  30,  note.  A 
charge  upon  land  by  will,  under  a  general  power  to  charge  created 
by  deed,  was  not,  preyiously  to  8  &  9  Vict  c.  76,  subject  to  legacy 
duty  {Attorney"  General  y.  Marquis  of  Hertford,  14  Mee.  &  Wela. 
284),  but  it  was  one  of  the  objects  of  that  Act  to  render  such  a 
charge  subject  to  duty  {Attorney-General  y.  Marquis  of  Hertford^ 
3  Exch.  670).  Where  the  power  to  charge  is  created  by  will,  as  in 
the  text,  the  sum  chargeable  appears  to  be  a  legacy  within  the 
definition  of  45  Geo.  3,  c.  28,  as  well  as  within  the  enlarged 
definition  of  8  &  9  Vict  c.  76 ;  and  as  such  to  be  subject  to  legacy 
duty,  when  the  power  is  exercised,  as  on  a  direct  bequest  to  the 
donee  of  the  power  (36  Q-eo.  3,  c.  62,  s.  18) ;  and  if  the  donee 
himself  exercise  the  power  by  will,  the  appointee  will  be  subject 
to  a  second  payment  of  duty  in  respect  of  the  appointment  being 
a  gift  by  will  satisfied  out  of  personal  estate  which  the  testator 
has  power  to  dispose  of  as  he  thinks  fit  (36  Geo.  3,  c.  52,  s.  7 ;  and 
see  Flatt  y.  HotUh,  6  Mee.  &  Wels.  576,  3  Beay.  257,  10  CL  &  Fin. 
257). 
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nistrators,  and  the  powers  and  remedies  for  recovering 
payment  of  the  same  respectively,  and  the  said  term  of 
five   hundred  years  and  the  trusts  hereinbefore  declared       ^*  strict 

"^    .  SBTTLXMBlTTy 

thereof  for  securing  the  same  rent-charges)  to  charge  all  witk  limita- 
or  any  part  of  the  said  hereditaments  and  premises  DAuanTBRSAs 
hereinbefore    devised    with   the  payment   to  himself  or      «»if^"TsiN 

^    ^  OOXXON  IB  TAIL. 

any  other    person   or    persons   his    or   their   executors,  

administrators,  or  assigns,  of  any  sum  or  sums  of  money 
not  exceeding  in  the  whole  the  sum  of  £ ^  with  in- 
terest for  the  same  respectively  at  any  rate  not  exceeding 

£ per  cent,  per  annum ;  And  by  the  same  or  any 

other  writing  or  writings  signed  and  attested  and  referring 
as  aforesaid  (but  subject  and  without  prejudice  as  afore- 
said) to  appoint  the  hereditaments  so  charged  to  any 
person  or  persons  for  any  term  or  terms  of  years  with  or 
without  impeachment  of  waste  by  way  of  mortgage  for 
securing  the  money  so  to  be  charged  with  interest  at  any 

rate  not  exceeding  £ per  cent,  per  annum,  or  to  any 

person  or  persons  upon  usual  trusts  for  raising  by  mort- 
gage or  otherwise  the  principal  sum  or  sums  of  money 
and  interest  so  charged  as  aforesaid,  and  the  costs  and 
expenses  (if  any)  to  be  incurred  in  or  about  the  execution 
of  such  trusts.    Provided  also,  and  I  further  declare,  36.  Power  for 
that  it  shaU  be  lawful  for  the  said  K  B.  (subject  and  tvml^'^''^ 
without   prejudice  to    the    said  term    of  one  thousand  Joi^^^^iw- 
years,  and  the  trusts  thereof,  and  to  the  said  rent-charge 

of  £ first  hereinbefore  limited  to  the  said  X  Y.  and 

his  assigns,  and  to  the  said  rent-charge  of  £ herein- 
before limited  to  the  said  J.  K.  and  L.  M.,  their  executors 
and  administratoi's,  and  the  powers  and  remedies  for 
recovering  payment  of  the  same  respectively,  and  the 
said  term  of  five  hundred  years  and  the  trusts  herein- 
before declared  thereof  for  securing  the  same  rent- 
charges,  and  to  the  said  power  of  charging  £ herein- 
before contained  and  any  term  or  terms  of  years  then 
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or  deeds,  with  or  without  power  of  revocation  and  new 
^al'ema™    appointment,  or  by   will   or  codicil  to  appoint   to   any 
iH  STRICT        woman  whom   he  may  marry  or  have  married,  for  her 
wiTHLiMiTA-     life  or  any  less  period,  m    full  or  m  part  only  for  or 

in  the  nature  of  her  jointure,  and  in  bar  or  without  being 
in  bar  of  dower  and  freebench,  any  yearly  rent-charge  or 
rent-charges  not  exceeding  in  the  whole  for  any  one  such 

woman  the  yearly  sum  of  £ to  be  charged  upon,  &a 

[rest  of  power  to  jointure,  ut  aupra,  p.  402,  mutatis 
87.  Power  for      mutandis].    Provided  always,  and  I  further  declare, 

tho  nnglo  fem&Io 

tenant  for  life  to  that  it  shall  be  lawful  for  the  said  M.  B.  at  any  time 
chiu^\o  her**  during  her  life  (but  with  the  consent  in  writing  of  my 
BundTing  hus-      ^{^  mother  during  her  life)  by  any  deed  or  deeds,  with 

or  without  power  of  revocation  and  new  appointment,  or 
after  the  decease  of  my  said  mother  by  will  or  codicil 
(but  subject  and  without  prejudice  to  the  uses  and 
estates  hereinbefore  limited  which  precede  the  uses 
herein  limited  to  the  first  and  other  sons  of  the  said 
M.  B.  and  to  the  powers  annexed  to  such  preceding 
uses  or  estates  and  to  the  uses  or  estates  limited  in 
exercise  of  such  powers)  to  appoint  (either  before  or  after 
marriage)  to  any  husband  whom  she  may  marry  or  have 
married,  for  his  life  or  for  any  less  period,  any  yearly 
rent-charge  or  rent-charges  commencing  from  or  at  any 
time  after  her  death,  not  exceeding  in  the  whole  for  any 

one  such  husband  the  yearly  sum  of  £ ,  to  be  charged 

upon  all  or  any  part  of  the  said  premises  hereinbefore 
devised,  and  to  be  paid  at  such  times  and  in  such  manner 
as  to  her  shall  seem  meet  without  any  deduction  except 
legacy  duty  and  income  tax,  and  to  appoint  to  such 
husband  usual  powers  and  remedies  for  recovering  and 
enforcing  payment  of  the  same  rent-charge  or  rent- 
charges  respectively  by  distress  and  entry  upon  and 
detention  of  the  possession  and  perception  of  the  rents 
and  profits  of  the  premises  chaiged  therewith ;  And  also 
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to  appoint,  or  to  empower  such  husband  to  appoint  (s)       pbwwdbht 
the  premises  so   charged  to  any  person  or  persons  for 
any  term  of  years  with  or  without  impeachment  of  waste, 
upon  such  usual  trusts  for  better  securing  the  payment 
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of  the  same  rent-charge  or  rent-charges  respectively  as     with  limita- 
to  her  or  him  shall  seem  meet;    And  I   declare,  that    DAvoHTsiuAff 

TBHAHTS IN 
OOMMON  IV  TAIL. 

S8.  Power  for 


the  power  lastly  hereinbefore  contained  may  be  exercised 
as  often  as  the  said  M.  B.  shall  marry  {t).     PftoviDED 


(s)  Afi  to  this  form,  eee  supra,  p.  402,  note  (i). 

(0  The  powers  in  the  text  for  the  male  tenant  for  life  to  jointure 
and  for  the  female  tenant  for  life  to  appoint  a  rent-charge  might 
be  combined,  as  in  the  following  form,  which  has  the  advantage  of 
brevity,  and  appears  to  be  in  other  respects  equally  eligible  :— 

"  Provided  always,  and  I  hereby  declare,  that  it  shall  87a.  Power  for 
be  lawful  for  each  of  them  the  said  O.  B.,  P.  B,  and  Q.  B.,  Sfe  to*lZture7 
either  before  or  after  he  or  she  respectively  shall  under  and  for  female 

.1  .  Ml  i_  x*ji    1  •  •  •     1        •  tenftnts  for  life 

this  my  will  be  entitled  m  possession  or  remainder  imme-  to  charge  with 
diately  expectant  on  the  said  term  of years  to  the  rcnt-chargeB  in 

,,  ,  _,  ,  ,  favoor  of  Burviy* 

said  premises  hereinbefore  devised  (but  subject  and  with-  ing  haabands. 
out  prejudice  to  the  uses  and  estates  preceding  the  estate 
of  the  person  for  the  time  being  exercising  this  power,  and 
to  the  powers  annexed  to  such  preceding  uses  or  estates, 
and  to  the  uses  or  estates  limited  in  exercise  of  such 
powers),  by  any  deed  or  deeds,  with  or  without  power  of 
revocation  and  new  appointment,  or  by  will  or  codicil,  to 
appoint  to  any  person  whom  the  respective  person  exer- 
cising this  power  may  marry  or  have  married,  for  the  life 
of  the  appointee  or  any  less  period,  and,  in  the  instance  of 
any  woman  in  whose  favour  this  power  shall  be  exercised, 
by  way  of  jointure,  and  either  in  bar  or  without  being  in 
bar  of  dower  or  freebench,  any  yearly  rent-charge  or  rent- 
charges,  commencing  at  or  after  the  death  of  the  person 
for  the  time  being  exercising  this  power,  and  not  exceed- 
ing in  the  whole  for  any  one  appointee,  being  the  wife  or 
husband  (as  the  case  may  be)  of  the  person  exercising  this 

power,  the  yearly  sum  of  £ .  to  be  charged,  &c.     [The 

remainder  of  the  clauae  and  the  subsequent  dauaes  aa  at 
pp.  402 — 409,  svpra,  substituting  tiie  word    "person" 
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tenants  for  life 
to  chu'ge 
portions. 


89.  Proviso 
postponing  rent- 
charges  and  por- 
tions charged  by 
the  testator's 
sister  until  after 
the  death  and 
failure  of  issue 
of  his  brother, 
and  the  death  of 
his  mother. 

40.  Power  to 


ALWAYS,  and  I  hereby  declare,  that  it  shall  be  lawful  for 
the  said  E.  B.  and  also  (with  the  consent  in  writing  of  my 
said  mother  during  her  life)  for  the  said  M.  B.  by  any 
deed  or  deeds,  with  or  without  power  of  revocation  and 
new  appointment,  or  by  will  or  codicil  (but  so  that  as 
to  the  said  M.  B.  this  power  is  not  to  be  exercisable 
by  will  or  codicil  during  the  life  of  my  said  mother)  as 
to  the  said  E.  B.,  subject  and  without  prejudice  to  the 
uses  and  estates  hereinbefore  limited  which  precede  his 
estate  for  life,  and  as  to  the  said  M.  B.,  subject  and 
without  prejudice  to  the  uses  and  estates  hereinbefore 
limited  which  precede  the  uses  herein  limited  to  the  first 
and  other  sons  of  the  said  M.  B.,  and  subject  and  without 
prejudice  to  the  respective  powers  annexed  to  such 
respective  preceding  uses  and  estates  and  to  the  re- 
spective uses  or  estates  limited  in  exercise  of  such 
respective  powers,  to  charge,  &c.  [power  to  charge  por- 
tions, see  supra,  pp.  409,  et  seq. ;  the  power  to  he  exer- 
cisable in  favour  of  children,  "  other  than  a  first  or  only 
son  entitled  under  or  by  virtue  of  this  my  will  to  the  same 
premises  for  the  first  estate  in  tail  male  or  in  tail  respec- 
tively."] Provided  always,  and  I  hereby  declare,  that 
neither  any  rent-charge  nor  any  portion  or  portions  which 
may  be  charged  by  the  said  M.  B.  under  the  powers  for 
those  purposes  respectively  hereinbefore  contained  shall 
be  payable  until  after  the  decease  and  failure  of  issue 
of  the  said  E.  B.  and  the  decease  of  my  said  mother 
(whichever  shall  last  happen),  and  no  such  portion  shall 
bear  interest  in  the  meantime  (u).    Provided  always. 


for  "woman,"  and  "rent-charge"  for  "jointure,"   and 
"charging  rent-charges  " /or  "jointuring."] 

(u)  This  proviso  is  the  equivalent  for  the  clauses  usually  in- 
serted in  these  forms,  but  which  were  not  in  the  will  in  the  text, 
providing  that  the  rent-charges  and  portions  shall  not  attach  unless 
the  person  charging  or  his  issue  become  entitled  in  poseeseion ;  see 
supra,  p.  411. 
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and  I  hereby  declare,  that  it  shall  be  lawful  for  the       prbcbdeht 
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said  £.  B.  during  his  life,  and  for  the  said  N.  O.  and 

P.  Q.  or  the  survivor  of  them,  or  the  executors  or  admi-    '^^Ij^^'^l^j^ 

nistrators  of  such  survivor  after  his  decease  and  during       ^^  strict 

SBTTLEMBNT, 

the  lives  of  my  said   mother  and  the  said   M.   B.  and     withlimita 
the  life  of  the  survivor  of  them,  as  and  when  they  shall 
respectively  be  entitled  to  the  rents  and  profits  of  the 
said  premises  hereinbefore  devised,  and  also  during  the 

.,  i»  1        -i*     /•  />  11  raise  money 

mmonty  of  any  person  or  persons  who  if  oi  full  age  for  drainage, 
would  be  entitled  to  the  possession  or  the  receipt  of 
the  rents  and  profits  of  the  same  premises  or  any  un- 
divided  share  or  shares  thereof  as  tenant  in  tail  male 
or  in  tail  by  purchase  under  this  my  will,  by  any  deed 
or  deeds,  to  charge  all  or  any  part  of  the  said  heredi- 
taments and  premises  hereinbefore  devised  with  the 
payment  of  any  sum  or  sums  of  money  for  the  purpose 
of  defraying  the  expenses  incident  to,  and  which  shall 
actually  have  been  laid  out  in  the  draining  of  the  here- 
ditaments to  be  charged,  not  exceeding  in  the  whole 
the  sum  of  i£10  for  every  acre  of  the  hereditaments 
which  shall  be  so  drained  as  aforesaid,  with  interest 
for  the  same  respectively  at   any  rate  not   exceeding 

£ per  cent,  per  annum ;  And  by  the  same  or  any 

other  deed  or  deeds  to  appoint  the  hereditaments 
charged  for  any  term  or  terms  of  years,  with  or  without 
impeachment  of  waste,  to  any  person  or  persons  by  way 
of  mortgage  for  securing  the  money  so  to  be  charged  with 

interest  after  any  rate  not  exceeding  £ per  cent,  per 

annum,  or  to  any  person  or  persons  upon  usual  trusts 
for  raising  by  mortgage  or  otherwise  the  principal  sum 
or  sums  of  money  and  interest  charged  as  aforesaid  and 
the  costs  and  expenses  (if  any)  to  be  occasioned  in  or 
about  the  execution  of  the  trusts  thereof.     Provided  41.  Proviso  for 

_    , ,     ,  .  1  •  protection  of 

ALWAYS  that  no  mortgagee  or  person  advancing  money  mortgagees. 
upon  the  security  of  a  mortgage  or  charge  purporting  to 
be  made  under  the  power  lastly  hereinbefore  contained 
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Statutes  autho- 
rising charges 
for  dnunage  and 
other  improve- 
ments. 


Power  to  raise 
money  for  dis* 
charging  the 
expenses  of  im* 
piovements. 


shall  be  concerned  to  enquire  whether  the  money  has 
been  actually  laid  out  in  draining  as  aforesaid  or  other- 
wise as  to  the  propriety  of  charging  or  raising  the  same  or 
be  affected  by  any  irregularity  in  relation   thereto  (a;). 

(cc)  The  above  power  might,  of  course,  be  extended  to  other 
improyements  besides  draining.  Such  powers,  however,  are  lees 
needed  since  the  passing  of  the  Improvement  of  Land  Act,  1864, 
and  the  other  various  statutes  under  which  landowners  with 
limited  interests  are  enabled  to  effect  improvements,  and  charge 
the  cost  on  the  estate  (some  account  of  which  will  be  found  ante, 
Vol.  ii.,  Mortgages,  pp.  749,  et  seq.,  and  see  also  33  &  34  Vict. 
0.  66,  34  &  35  Vict.  c.  84,  38  &  39  Vict,  c  55,  s.  31,  40  &  41  Vict. 
0.  31) ;  and  the  settlor  of  an  estate  would  probably,  for  the  most 
part,  prefer  relying  on  the  statutory  powers,  which  must  be 
exercised  under  the  supervision  of  the  Indosure  Commissioners,  to 
vesting  similar  powers  in  a  tenant  for  life,  or  even  in  trustees,  as 
to  whom  there  would  be  no  such  check  on  the  exercise  of  the  powers. 
Nevertheless,  powers  of  effecting  improvements  are  sometimes 
given  to  the  trustees,  and  even  to  the  tenant  for  life,  so  as  to  dis- 
pense with  such  supervision.  The  following  is  a  form  of  this 
description,  with  provisions  for  discharging  the  cost  by  a  sinking 
fund,  so  as  to  spread  it  over  a  term  of  years,  by  analogy  to  the 
statutes  above  referred  to : — 

"  Provided  always,  and  I  declare  that  it  shall  be  lawful 
for  [and  imperative  upon]  the  said  [trustees]  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 
survivor,  at  any  time  or  times  during  the  lifetime  of  the 
said  C.  B.  upon  his  request  in  writing,  and  after  his 
decease,  in  case  he  shall  die  in  the  lifetime  of  the  said 
D.  B.,  at  any  time  or  times  during  the  lifetime  of  the  said 
D.  B.  upon  his  request  in  writing,  to  raise  any  sum  or  sums  of 
money  which  the  said  C.  B.  or  D.  B.  (as  the  case  may  be) 
may  require  to  be  raised  for  the  purpose  of  paying  or  dis- 
charging or  reimbursing  himself  the  expenses  of  hereafter 
draining,  or  erecting  farmhouses,  cottages,  or  buildings 
upon  any  of  the  estates  and  premises  for  the  time  being 
subject  to  the  subsisting  uses  or  trusts  of  this  my  will,  or 
of  rebuilding,  adding  to,  or  substantially  repairing  the 
mansion-house,  or  any  farmhouses  or  other  buildings 
thereon,  or  of  executing  any  other  works  of  improvement 
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PROVroED  ALWAYS,  and  I  hereby  declare,  that  it  shall  be       prkobdiht 
lawful  for  the  said  K  B.  during  his  life,  and  for  the  said 
N.  0.  and  P.  Q.,  and  the  survivor  of  them,  and  the  exe- 
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upon  any  of  the  said  estates  as  defined  by  the  Improve-     ^J^^Jf^^;;. 
ment  of  Land  Act  1864,  or  any  Act  extending  or  amend-        wohb  to 
mg  the  same,  or  the  expenses  to  be  hereafter  incurred  of      tbkahts  ik 
the  appropriation  or  laying  out  of  any  part  or  parts  of  the  oqmmoh  ih  tail, 
said  estates  as  sites  for  and  the  erection,  building,  making,  42.  Power  of 
and  laying  out  thereon,  of  any  churches,  chapels,  schools,  y^^      ^^ 
or  other  buildings,  parks,  squares,  gardens,  or  other  open 
spaces,  roads,  paths,  sewers,  drains,   watercoui-ses,  reser- 
voirs, water-works,  water-pipes,  gas-works,  gas-pipes,  or  any 
other  works  which  may  tend  to  the  improvement  or  deve- 
lopment of  the  said  estates  or  any  pai-t  thereof,  or  of  any 
other  works  which  in  the  opinion  of  the  said  trustees  or 
trustee  may  be  for  the  permanent  improvement  or  benefit 
of  the  said  estates  or  any  part  thereof.  And  also  for  the 
purpose  of  discharging  the  costs  to  be  incurred  in  raising 
such  sum  or  sums  of  money ;  And  I  further  declare  that  By  a  charge  or 
for  the  purpose  of  raising  such  sum  or  sums  of  money  as  mortgage  »po» 

.     .  .  the  estates. 

aforesaid  it  shall  be  lawful  for  [and  imperative  upon]  the 
said  trustees  or  trustee  at  any  time  or  times  upon  the 
request  in  writing  of  the  said  C.  B.  during  his  life,  and 
after  his  decease  of  the  said  D.  B.  during  his  life,  by  any 
deed  or  deeds  to  charge  all  or  any  part  of  the  said  estates 
and  premises  with  the  payment  to  any  person  or  persons 
who  may  be  willing  to  advance  the  same,  his,  her,  or  their 
executors,  administrators,  or  aasigns,  of  any  principal 
sum  or  sums  of  money  for  the  time  being  required  for  any 
of  the  objects  hereinbefore  in  that  behalf  mentioned,  with 
interest  for  the  same,  at  any  rate  not  exceeding  the  rate  of 
£5  per  cent,  per  annum ;  And  also  to  appoint  the  pre- 
mises charged  as  aforesaid  or  any  part  thereof  to  the  use 
of  the  same  or  any  other  person  or  persons  by  way  of 
mortgage  for  any  term  or  terms  of  years  or  in  fee  with  or 
without  power  of  sale  for  securing  the  raising  and  payment 
of  the  sum  or  sums  so  to  be  charged  as  aforesaid  and 
interest ;  Provided  airways  that   the    total  aggregate  Limit  to  amonnt 

to  be  charged. 
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Proviso  for 
protection  of 
moi'tgagees. 


Direction  to  pay 
the  money  to  the 
tenant  for  life. 


Proviso  that  a 
snm  equal  to  a 
certain  propor- 
tion of  the  prin- 
ci  pal  sum  charged 
(in  addition  to 
the  interest) 
shall  be  paid  to 
the  trustees 
yearly  out  of  the 
rents  and  profits 
as  a  sinking 
fund. 


cutors  or  administrators  of  such  survivor  after  his  decease, 
during  the  lives  of  my  said  mother  and  the  said  M.  B.,  and 
the  life  of  the  survivor  of  them,  as  and  when  they  shall 

I —  —  - ^^^^ 

amount  of  principal  money  to  be  raised  by  the  said  tnistees 
or  trustee  upon  mortgage  under  the  power  or  trust  in  that 
behalf  lastly  hereinbefore  contained,  shall  not  exceed  the 

sum  of  £ ;  Provided  also  that  any  person  or  persons 

advancing  any  sum  or  sums  of  money  upon  any  mortgage 
purporting  to  be  made  under  the  power  or  trust  aforesaid 
shall  not  be  obliged  or  concerned  to  enquire  or  take  notice 
whether  such  sum  or  sums  is  or  are  necessary  or  proper  to  be 
raised  for  any  of  the  purposes  aforesaid,  or  as  to  the  extent 
to  which  such  power  has  been  exercised  or  continues  exer- 
cisable, or  to  see  to  the  application  thereof,  or  to  see  that 
no  more  than  is  required  or  authorised  is  raised ;  And  I 
DECLARE  that  the  said  trustees  or  trustee  shall  pay  the 
monies  to  be  raised  as  aforesaid  unto  the  said  C.  B.  or 
D.  B.  (as  the  case  may  be)  upon  whose  request  the  same 
shall  have  been  so  raised,  upon  his  statement  in  writing 
that  he  has  applied  or  intends  to  apply  the  same  to  the 
purpose  for  which  the  same  are  intended  to  be  applied  as 
aforesaid,  and  the  said  trustees  or  trustee  shall  be  under 
no  obligation  to  see  to  the  due  application  thereof.    Pro- 
vided ALWAYS,  and  I  further  declare,  that  for  the  purpose 
of  providing  a  sinking  fund  for  the  discharge  of  all  monies 
which  shall  be  raised  or  charged  by  the  said  trustees  or 
trustee  for  improvements  or  otherwise  under  the  power  or 
trust  in  that  behalf  hereinbefore  contained,  the  said  C.  B. 
during  his  life  and  after  his  decease  the  said  D.  B.  and 
other  the  person  or  persons  for  the  time  being  becoming 
entitled  in  succession  after  his  decease  to  the  possession  or 
receipt  of  the  rents  and  profits  of  the  said  estates  under 
the    limitations   hereinbefore    contained,    and    the    said 
trustees  or  trustee  during  the  minority  of  any  person  who 
shall  or  if  of  full  age  would  be  so  entitled,  shall  when  and 
so  long  as  any  money  shall  be  and  remain  so  charged  as 
aforesaid  (in  addition  to  keeping  down  the  interest  pay- 
able in  respect  of  the  money  for  the  time  being  charged) 
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respectively  be  entitled  to  the  rents  and  profits  of  the       ^"^Jl"*'' 
said  premises  hereinbefore  devised,  and  also  during  the 
minority  of  any  person  or  persons  who  under  this  my 
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WILL  DBYISINa 
RBAL  E8TATB 

IK  STRICT 
SSTTLBMBNTy 

WITH  LIMITA- 


pay  or  retain  to  the  said  trustees  or  trustee  such  a  yearly 

sum  or  sums  of  money  as  shall  be  equal  to  £ per        tions  to 

cent,  of  the  principal  monies  originally  charged  as  afore-    ^toIn™!^ ^ 
said  by  equal  half-yearly  payments,  the  first  of  such  half-  oqmmok  in  tail. 
yearly  payments  to  be   made  at  the  expiration  of  six 
calendar  months  next  after  such  principal  money  shall 
have  been  raised  as  aforesaid.     And  I  declare  that  if  To  be  recoverable 
and  whenever  any  half-yearly  payment  of  such  sum  or  dfataw  wid 
sums  or  any  part  thereof  shall  be  wholly  or  partially  in  entry. 
arrear  for  twenty-one   days  after   any  day  hereinbefore 
appointed  for  payment  thereof,  it  shall  be  lawful  for  the 
said  trustees  or  trustee  into  and  upon  all  or  any  part  of 
the  said  estates  and  premises  to  enter  and  to  recover  the 
monies  so  in  an'ear  and  the  costs  and  expenses  incurred 
by  the   non-payment  thereof  by  distraining  upon   and 
detention  of  the  possession  and  perception  of  the  rents 
and  profits  of  the  said  premises.    And  I  direct  that  the  And  to  be  ac- 
said  trustees  or  trustee  shall  from  time  to  time  lay  out  ^^°^^^*^- 
and  invest  in  their  or  his  names  or  name  the  half-yearly 
sums  which  shall  be  paid  to  or  retained  by  them  or  him 
by  virtue  of  the  provisions  lastly  hereinbefore  contained 
as  and  when  the  same  shall  be  paid  or  retained  in  or  upon 
any  of  the  public  stocks  or  funds  of  the  United  Kingdom, 
and  shall  accumulate  the  same  by  investing  the  divi- 
dends  and    income   and   the   resulting  income   thereof 
in  like  manner  in  the  way  of  compound  interest;  And  And  to  be  ap- 
when    and    so    soon   as    the   fund    so  formed  shall    be  charging  such 
sufficient  to   discharge   the  principal  monies  in  respect  principal  sum. 
of   which    such    half   yearly    sum    or    sums    shall    be 
payable   as  aforesaid  the  said  trustees  or  trustee   shall 
sell   the  same  stocks  and  funds  and   apply  the  monies 
arising  therefrom,  and  also  the  dividends  (if  any)  accruing 
in  respect  thereof,  in  discharge  of  such  principal  monies  : 
Froyided  ALWAYS  that  it  shall  be  lawful  for  the  said 

trustees  or  trustee  at  any  time  or  times  upon  the  request 

I  I  2 
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FREOKDXNT 
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BBTTLBMBNT, 
WITH  LIMITA- 

Tioirs  TO 

DAUOHTBRS  AS 

TENANTS  IN 

COMMON  IN  TAIL. 


43.  Power  of 
sale  and  ex- 
change. 


will  shall  or  if  of  full  age  would  be  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of 
the  same  premises  or  any  undivided  share  or  shares  (y) 
thereof,  as  tenant  in  tail  male  or  in  tail  by  purchase,  by 
deed  to  appoint  by  way  of  lease  all  or  any  of  the  same 
premises,  or  according  to  the  circumstances  such  undi- 
vided share  or  shares  respectively  of  all  or  any  of  the 
same  premises  for  any  term,  &c.  iPower  of  leasing  for 
twenty-one  years,  as  at  p.  52,  supra,  substUidi/ng  "  lease ' 
for  "  demise/'  Froviso  enabling  oMowance  to  he  made 
for  the  value  of  a  surrendered  lease,  p.  92.]  Provided 
ALWAYS,  and  I  hereby  declare,  that  it  shall  be  lawful  for 
the  said  N.  O.  and  P.  Q.,  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  during 
the  life  of  any  person  who  shall  under  this  my  will  be 


in  writing  of  the  said  C.  B.  or  other  the  person  or  persons 
for  the  time  being  entitled  as  aforesaid  to  sell  the  whole 
or  any  part  of  such  trust  fund,  and  to  apply  the  monies 
arising  therefrom  in  or  towards  the  discharge  of  any 
principal  monies  for  the  time  being  charged  as  aforesaid  or 
for  any  purpose  for  which  such  monies  might  be  applied  in 
case  the  same  were  monies  arising  from  a  sale  of  part  of  the 
said  estates  under  the  power  of  sale  hereinafter  contained. 
But  so  nevertheless  that  such  sale  of  the  said  trust  fund 
for  the  time  being,  or  any  part  thereof,  shall  not  in  anywise 
tend  or  be  taken  to  release  the  said  C.  B.  or  other  the 
person  or  persons  for  the  time  being  entitled  as  aforesaid 
from  the  liability  to  continue  such  half-yearly  payments 
as  aforesaid  until  the  whole  of  the  principal  monies  in 
respect  of  which  the  same  shall  have  originally  become 
payable  shall  have  been  discharged." 

(y)  As  to  the  frame  of  the  powers  of  leasing,  &c.,  where 
estates  are  limited  to  daughters  as  tenants  in  common,  see  ante, 
YoL  iii.,  Settlements,  p.  1204,  note.  For  other  leasing  powers,  see 
supra,  Precedent  XXI.,  and  notes,  and  the  references  therein, 
pp.  413,  et  seq. ;  and  for  a  short  general  power  referring  to  ihe 
Settled  Estates  Act,  see  p.  420. 
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beneficially  entitled  for  his  or  her  life  to  the  rents  and       ^^^l"?."" 
profits  of  the  said  premises  hereinbefore  devised,  with  the 
consent  in  writing  of  such  person,  and  also  during  the 
minority  of  any  person  who,  if  of  full   age^  would  be 


XXIII. 


TBHANTS IH 
OOMMON  IN   TAIL. 


WILL  DXTisnra 

BBAL  KSTATK 

IH  STRICT 
BXTTLXMKirT, 

entitled  to  the  possession  or  the  receipt  of  the  rents  and  with  mmita- 
profits  of  the  same  premises  or  any  undivided  share  or  dauqhtxrs  as 
shares  thereof,  as  tenant  for  life  or  tenant  in  tail  male  or 
in  tail  by  purchase  under  this  my  will,  at  the  discretion  of 
the  said  trustees  or  trustee  for  the  time  being,  to  sell  or 
exchange  for  other  manors,  lands,  or  hereditaments  in 
England  or  Wales,  all  or  any  of  the  said  premises  herein- 
before devised,  or  (according  to  the  circumstances)  such 
undivided  share  or  shares  respectively  of  all  or  any  of  the 
same  premises,  and  upon  any  such  exchange  to  give  or 
receive  any  money  for  equality  of  exchange;  And  I  hereby 
declare,  &c.  [Mode  of  sale  and  exchange  of  the  "said 
premises  or  any  part  thereof,  or  (according  to  the  circum- 
stances) such  undivided  share  or  shares  respectively  of  the 
same  premises  or  any  part  thereof,"  supra,  p.  426.  Poiver 
to  revoke  old  and  declare  new  uses  similarly  modified, 
p.  427.  Trusts  ofmxmies  received  upon  sale  and  eaxhange, 
p.  429.  Directions  to  settle  lands  purchased  and  taken 
in  exchange  to  the  uses,  &c.,  by  the  will  declared  concern^ 
ing  the  devised  premises,  "or  (according  to  the  circum- 
stances) of  and  concerning  such  respective  undivided  share 
or  shares  thereof,"  but  so  that  as  to  leaseholds  for  years  "  the 
same  or  any  undivided  share  thereof  shall  not  vest  abso- 
lutely," m  a  tenant  in  tail  male  or  in  tail  by  purchase, 
unless  he  or  she  attain  twenty-one,  ibid.  Provision  for  the 
renewal  of  leases,  p,  431.  Power  for  the  trustees  to  raise 
money  by  mxyrtgage,  ibid.  Power  for  the  trustees  to  apply 
Tnonies  in  discharging  "or  (according  to  the  circum- 
stances) in  contributing  a  due  proportion  towards  paying 
oflF  or  discharging  "  incumbrances,  p.  432.  Power  to  in- 
vest  monies  in  the  funds  or  upon  moiigage  till  laid 
out  in  the  purchase  of  lands  cw  otherwise  applied,  ibid. 
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44.  Proviso  pro- 
hibiting leases 
and  sales  of 
undivided  shares 
unless  the 
owners  of  the 
other  shares 
concur. 

45.  Bequest  of 
leaseholds  upon 
corresponding 
trusts. 


46.  Bequest  of 
chattels  as  heir- 
looms. 

47.  Bequest  of 
residuary  per- 
sonal  estate, 
upon  trust  for 
conversion  into 
money,  and 
application  of 
the  proceeds  ai 
if  they  had 
arisen  under  the 
power  of  sale  of 
the  real  estate. 


Direction  that  the  income  of  the  investments  shall  go  as 
the  rents  of  the  lands  if  purchased  would  go,  p.  433]. 
Provided  always,  that  no  lease  or  sale  or  exchange 
shall  be  made  under  the  respective  powei-s  for  those 
purposes  of  such  undivided  share  or  shares  as  aforesaid 
of  any  minor  or  minors,  unless  the  person  or  persons 
seised  or  entitled  of  or  to  the  other  undivided  share  or 
shares  in  the  hereditaments  so  to  be  leased  sold  or  ex- 
changed, or  otherwise  having  power  in  that  behalf,  shall 
join  in  such  lease  sale  or  exchange  respectively  as  to  such 
last  mentioned  share  or  shares  (0).  [General  devise  and 
bequest  of  copyholds  arid  leaseholds  upon  trusts  to  corre- 
spond  with  tlie  uses  of  the  freeholds,  supra,  p.  434  et  seq., 
but  promding  that  leaseholds  for  years,  "or  any  un- 
divided shai-e  thereof  (original  or  accruing) "  shxjU  not 
vest  in  a  tenant  in  tail  male  or  in  tail  by  purchase 
dying  under  twenty-one.  Trusts  for  renewal  of  leases 
and  grards  for  lives  or  years,  supra,  p.  436.  Bequest 
of  plate,  furniture,  dtc,  to  the  trustees,  supra,  p.  438, 
modified  as  to  undivided  shares  as  i/n  the  case  of  the 
bequest  of  leaseholds,  supra.  Provisions  as  to  inventory, 
(fee,  supra^  pp.  438,  439.  Bequest  of  legacies].  I  be- 
queath all  the  residue  of  my  personal  estate  and  effects 
whatsoever  and  wheresoever,  which  shall  remain  after 
payment  of  my  funeral  and  testamentary  expenses,  debts, 
and  legacies,  and  the  legacy  duties  on  any  legacies  be- 
queathed free  of  duty,  unto  the  said  N.  O.  and  P.  Q.,  their 
executors,  administrator,  and  assigns.  Upon  trust  that  they, 
the  «aid  N.  O.  and  P.  Q.,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  shall  call  in, 
sell,  and  convert  into  money,  all  such  parts  of  my  residuary 
personal  estate  hereinbefore  bequeathed  as  shall  not  consist 
of  ready  money,  and  shall  stand  possessed  of  the  monies 
to  arise  thereby,  or  otherwise  forming  part  of  my  said 


(z)  See  ante,  Tol.  iii.,  p.  1205,  note. 
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residuary  personal  estate.  Upon  the  tnists,  &c.  [as  if  the 
same  had  arisen  under  the  power  of  sale  of  the  real 
estate,  supra,  p.  441.  Power  to  postpone  conversion  of 
personal,  estate,  a/ad  direction  as  to  intermediate  income, 
p.  442.  Clause  supplemental  to  statutory  provisions  as 
to  appointment  of  and  indemnity  to  trustees,  p,  443  (a). 
Devise  of  trust  and  Toortgage  estates,  p,  58.  Appointment 
of  executors,  p,  61].    In  witness,  &c 
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XXIV. 

WILL  of  REAL  and  personal  estate.  Direction  that  tlie 
testator^ s  establishment  shall  he  kept  up  for  one  year 
for  the  benefit  of  his  wife.  Bequest  of  ready  money 
/or  the  payment  of  debts,  &c.  Devise  of  certain 
REAL  estate  to  trustees  for  a  term  of  years,  and  sub- 
ject thereto  to  several  successive  tenants  for  life, 
with  remainders  to  their  sons  and  their  daughters 
successively  in  tail.  Trusts  of  the  term  to  permit 
such  of  certain  females  as  shall  for  the  time  being  be 
living  and  unmarried  to  occupy  a  house  belonging 
to  the  testator-- to  pay  an  annuity  to  tlie  testator's 
wife,  and  an  annuity  to  the  before-mentioned  un- 
married FEMALES,  and  to  pay  Hie  legacy  duty  on 
the  last-mentiov^d  annuity — and  to  pay  the  in- 
terest on  the  testator's  debts  carrying  interest 
Special  name  and  arms  clause  and  clause  of  for- 


PRECEDKHT 
XXIV. 


WILL  DEYISINO 

LAND  IN  STRICT 

SETTLEMENT 

AND  OTHER  LAND 

TO  BE  SOLD  rOR 

BUILDINQ 

PURPOSES. 


(a)  The  clause  referred  to  may  he  used  vithotit  alteration,  al* 
though  in  this  will  there  are  several  sets  of  trustees.  As  to  the 
Buhstitution  of  this  clause  for  the  fall  trustee  clause,  see  supi-a, 
p.  55,  note  (&),  and  the  references  therein  ;  and  see  supra,  p.  446, 
note.  For  a  form  of  the  trustee  clauses  adapted  to  several  sets  of 
trusteee,  see  ante,  Yol.  L,  4th  ed.,  p.  467. 
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BBTTLBXBKT 

AirU  OTHBR  LAirO 

TO  BE  BOLD  rOB 

BUILDIBO 

PURPOSBS. 


1.  Specific  legacy 
to  testator's 
wife. 


2.  Direction 
that  testator's 
wife  shall  have 
the  enjoyment 
of  the  mansion 
house  and  home 
farm  for  one 
year  from  the 
testator's  death, 
and  that  all  ex- 
penses during 
that  time  shall 
be  paid  out  of 
the  general 
estate. 


FEiTURE  /b?'  NON-RESIDENCE  in  the  TTiansiovrhovM. 
Tenants  for  life  to  keep  the  property  in  good 
ORDER  and  NOT  to  fell  timber  except  in  certavru 
cases.  Devise  of  other  real  estate  in  trust  for 
SALE,  with  various  special  powers  and  directions 
to  facilitate  selling  the  same  for  building  purposes. 
Purchase  money  to  he  applied  in  aid  of  the  money 
before  bequeathed  for  payment  of  debts,  &c.,  and  in 
exoneration  of  the  general  personal  estate.  Power 
to  raise  money  by  mortgage.  Surplus  money  to 
be  laid  out  in  the  purchase  of  lands  to  be  settled. 
Rents  and  profits  till  sale  of  the  lands  to  be  sold  to 
go  as  those  of  the  lands  to  be  purchased  and  settled. 
Power  to  sell  in  consideration  of  fee-farm  rents 
reserved.  Special  trusts  of  personal  chattels  di- 
rected  to  go  as  heir-looms.  General  bequest  of 
personal  estate  to  the  first  tenant  for  life  of  the 
settled  estates  (a). 

I,  A.  B.  of,  &c.  [supra,  p.  26.  Bequest  of  legacy  to 
wife.'\  I  also  bequeath  to  my  said  wife  such  one  of  my 
carriages,  and  such  one  pair  of  my  carriage  horses  with 
harness  for  the  same,  as  she  may  choose  for  her  own  use 
and  benefit.  And  I  hereby  direct  that  my  said  wife 
shall  have  the  free  use  and  enjoyment  of  my  mansion 

house  of  ,  and  of  the   gardens,   pleasure  grounds, 

coach-houses,  stables,  and  other  appurtenances  thereunto 
belonging,  and  of  the  home  farm  now  in  my  occupation, 
with  the  appurtenances,  and  of  all  the  plate,  linen,  china, 
books,  furniture,  wine,  stores,  household  goods,  carts, 
carriages,  horses,  cows,  farming  and  other  implements, 
and  live  and  dead  stock,  which  shall  be  in  or  about  my 
said  mansion  house  and  farm  at  the  time  of  my  death 


(a)  It  will  be  seen  th&t  in  this  Precedent  the  will  is  so  framed  as 
o  yeet  aU  the  trusts  in  one  set  of  trustees ;  see  supra,  p.  458, 
note  {h). 
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(except  my  racing  stud  and  such  farming  produce  as  may      vbsobdbitt 


XXIY. 


be  prepared  for  sale)  for  one  year  from  the  time  of  my 

death;    And  that  during  such  year  all  taxes,   rates,    jJ^dJ^^^^ 

chai'ges,  assessments,  and  outgoings  payable  in  respect  of      shttlbmbitt 

AKD  OTHKB  LAKD 

the  said  mansion  house  and  farm,  and  the  wages  of  all    to  bb  sold  fob 
servants  employed  in  or  about  the  said  house,  gardens,       pubposbI 
and  farm  establishment,  and  all  the  housekeeping  and  ~ 

farming  expenses  of  every  kind,  shall  be  paid  out  of  my  ready  money 
general  personal  estate,  and  that  my  said  wife  shall  take  banker's  to  the 
for  her  own  use  the  produce  of  my  said  farm  during  the  ^^J^^®^^®^ 
said  year.     I  bequeath  all  the  ready  money  which  at  fo^iend,  &c., 
the  time  of  my  death  shall  be  in  my  mansion  house  at  debts,  including 

aforesaid,  and  all  the  money  which  shall  be  standing  SJi^^J^^  ^** 

in  my  name  in  my  banker's  account  (b)  to  my  nephew  ^^»  ^^ 
X.  Y.  his  executors  and  administrators,  Upon  trust,  that 
he  or  they  shall  apply  the  same  in  or  towards  payment  of 
my  funeral  and  testamentary  expenses  and  debts  (includ- 
ing any  debts  secured  on  mortgage  of  any  part  of  my  estates 

in ,  for  payment  whereof  I  direct  that  such  monies 

flhall  be  the  proper  and  primary  fund  (c) ),  and  of  the  said 
legacy  to  my  said  wife  and  any  legacies  which  I  may  be- 
queath by  any  codicil  to  this  my  ¥all ;  And  shall  hold  *•  Genera! 
the  surplus  (if  any)  which  shall  remain  after  answering  estate  in  certain 
the  purposes  aforesaid  upon  the  trusts  hereinafter  declared  ^^'^^^^^ 
of  the  residue  of  my  personal  estate.     [Oeneral  devise  of 

testator's  "  mansion  house  of situate  in  the  parish  of 

in  the  city  of ,  with  the  coach-houses,  stables, 

outbuildings,  gardens,  pleasure  grounds,  farms,  and  lands 
thereunto  belonging  or  therewith  held  (or  such  part  or 
parts  thereof  as  are  freehold  of  inheritance)  with  their 
rights,  easements,  and  appurtenances,"  and  other  freehold 
estates  in  certain  counties,  see  supra,  p,  448]  (subject  as 


{h)  As  to  what  passes  by  a  bequest  of  *'  ready  money,"  see  supra, 
p.  99>  note(&>. 
(c)  See  p.  249,  xiote  (m),  supra. 
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5.  To  the  use 
of  trustees  for 
500  yean. 


6.  Remaiiider  to 
the  testator's 
ROUS  and 
daughters  suc- 
cessiTely  in  tail ; 


7.  Remainder 
to  the  testator's 
nephew  for  life  ; 


8.  Remainder 
to  his  sons  and 
daughters  suc- 
cessively in  tail ; 


to  the  said  mansion  house,  home  farm,  and  their  respec- 
tive appurtenances,  to  the  direction  hereinbefore  con- 
tained for  the  enjoyment  thereof  by  my  said  wife  for  one 
year  from  my  death),  To  the  use  of  E.  F.  of  &c.,  G.  H. 
of  &c.  and  L  K.  of  &c.,  their  executors,  administrators, 
and  assigns,  for  the  term  of  five  hundred  years,  to  com- 
mence from  my  death,  without  impeachment  of  waste, 
upon  the  trusts  and  with  and  subject  to  the  powers,  pro- 
visoes, and  declarations  hereinafter  declared  and  expressed 
concerning  the  same  ;  and  from  and  after  the  expiration 
or  determination  of  the  same  term  of  five  hundred  years, 
and  in  the  meantime  subject  thereto  and  to  the  trusts 
thereof.  To  the. use  of  my  first  and  other  sons  succes- 
sively, according  to  their  respective  seniorities,  in  tail, 
with  remainder  To  THE  USE  of  my  first  and  other  daugh- 
ter successively,  according  to  their  respective  seniorities, 
in  tail ;  and  for  default  of  such  issue  (d),  To  THE  USE  of 
my  said  nephew  X.  Y.  and  his  assigns  for  his  life,  without 
impeachment  of  waste  (except  as  is  hereinafter  men- 
tioned), and  after  the  decease  of  the  said  X.  Y.,  To  THE 
USE  of  the  first  and  other  sons  of  the  said  X.  Y.  succes- 
sively, according  to  their  respective  seniorities,  in  tail, 
with  remainder  To  THE  USE  of  the  first  and  other  daugh- 
ters of  the  said  X.  Y  successively,  according  to  their  re- 


Will  of  married 
testator  should 
provide  for 
issue. 


((f)  When  a  testator  who  is  married  but  has  no  issue  makes  a  will, 
it  will  usually  be  prudent  to  insert  dispositions  which  will  give  the 
property  to  the  testator's  children  (if  any),  in  priority  to  the  persons 
who  are  the  objects  of  his  bounty  under  existing  circumstanoes ;  as 
it  may  be  assumed  that  the  testator's  children  would  be  preferred, 
and  the  birth  of  a  child  would  not  revoke  the  will.  Of  course  in  the 
case  of  a  testator  who  has  been  long  married  without  a  family,  any 
elaborate  dispositions  in  favour  of  children  would  be  inappropriate, 
and  when  the  will  settles  real  estate,  the  object  of  not  disinheriting 
a  child,  should  there  be  one,  will  be  sufficiently  effected  by,  in  the 
first  instance,  limiting  to  children  estates  in  tail  in  succession,  as 
in  the  text,  or  by  a  simple  limitation  to  the  heirs  of  the  testator's 
body. 
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spective  seniorities,  in  tail ;  and  for  default  of  sucli  issue,       pbiotmw 


XXIV, 

WILL  DBVISIira 
Li.ND  IN  STRICT 


To  THE  USB  of  my  niece  D.  C.  and  her  assigns  for  her  life, 
without  impeachment  of  waste  (except  as  is  hereinafter 
mentioned),  and  after  the  decease  of  the  said  D.  C.  [limir-      sbttlemiht 

''  ^  AND  OTHER  LAND 

tationa  to  ifie    aona    and    daughters  of  D.   C.  euccea-    to  bk  bold  fob 
sively  in  tail.    Remainder  to  several  other  persons^  male       PURPosEa 
amd  female  for  life,  and  their  sons  arid  daughters  in  tail,  QTRemamder 
absinthe  two  previous  causes] ;  and  for  default  of  such  issue,  ^  the  testator's 

To  THE  USE  of  my  kinsman and  the  heirs  of  his  ^^  B«mamder 

body,   with  remainder  To  THE   USE  of  my  own  right  to  a  person 

in  tail.  ' 

heirs  (e).      And    I  hereby    declabe,    that    the    said  ^^  Trusts  of 
hereditaments  and  premises  are  hereinbefore  limited  to  the  term  of 

.       "00  yearn ; 

the  said  E.  F.,  Q.  H.,  and  I.  K.,  their  executors,  adminis- 
trators, and  assigns,  for  the  said  term  of  five  hundred 
years.  Upon  trust  that  as  to  my  house  called  the 12.  —to  per- 

.  .  mit  such  of 

at  m   the   county  of  —  now  in  the  occupation   of  certain  females, 

my  aunt ,  and  the  gardens,  outbuildings,  lands,  and  Jfj^^  being  u** 

appurtenances   held   therewith   or  thereunto   belonging,  lining  and  un- 

*  ■'^  T  married,  to  oc- 

the  said  E.  F.,  Q.  H.,  and  I.  K.,  and  the  survivors  cupy.  a  specified 
and  survivor  of  them,  and  the  executors  or  administra-  ig^^ . 
tors  of  such  survivor,  during  such  time  as  my  said  aunt 
and  her  six  daughters,  my  cousins,  or  any  of  them,  shall 
live  without  being  married,  and  shall  reside  in  the  said 
house,  or  make  the  said  house  their  or  her  ordinary  chief 
place  of  residence,  shall  permit  such  of  them  my  said 
aunt  and  cousins  as  shall  for  the  time  being  be  living 
and  not  married  to  occupy  the  said  house  and  premises 
rent-free,  they  or  she  keeping  the  same  in  proper  order 
and  repair,  and  adequately  insured  against  loss  by  fire, 
and  paying  all  rates  and  taxes  payable  in  respect  there- 
of (/) ;  And  upon  further  trust,  that  the  said  trustees 


(e)  As  to  the  ultimate  limitation  to  the  testator's  right  heirs,  see 
p.  390,  note  (e),  eupra. 

(/)  See  another  deolaration  of  trust  of  this  nature,  supra, 
p.  265. 
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18.  — to  pay 
an  anniiity  to 
the  testator's 
wife  ; 

14.  — ^to  pay 
an  annuity  to 
the  testator's 
annt  while 
unmarried' and 
residing  in  the 
aboYe  mentioned 
house,  and 
afterwards  to 
such  of  her 
daughters  ae 
shall  be  unmar- 
ried and  reside 
there ; 


16.  — and  if 
the  legacy  duty 
on  Uie  last 
mentioned  an- 
nuity be  not 
paid,  to  raise 
and  pay  the 
same; 


and  trustee  for  the  time  being,  during  so  long  as  my  said 
wife  shall  continue  my  widow,  shall  out  of  the  rents  and 
profits  of  the  said  hereditaments  and  premises  raise  and 

pay  to  my  said  wife  the  annual  sum  of  £ ,  by  equal 

half-yearly  payments  on  the day  of and  the 

day  of in  every  year,  the  first  of  such  payments 

to  be  made  on  such  of  the  same  days  of  payment  as  shall 
happen  next  after  my  deaths  and  to  be  an  apportioned 
payment  corresponding  to  the  period  which  shall  have 
elapsed  from  my  death  ;  And  upon  further  trust  that 
the  said  trustees  and  trustee  during  so  long  as  my  said 
aunt  and  her  said  six  daughters,  my  cousins,  or  any  of 
them  shall  live  without  being  married  and  reside  in  the 

said  house  of as  their  or  her  ordinary  chief  place  of 

residence,  shall  out  of  the  rents  and  profits  of  the  said 
hereditaments  and  premises   raise   the  annual  sum   of 

£ ,  to  be  also  payable  by  equal  half-yearly  payments 

on  the  said day  of and day  of ,  and 

the  first  of  such  payments  to  be  made  on  such  of  the  said 
days  of  payment  bjr  shall  happen  next  after  my  death,  and 
to  be  also  an  apportioned  payment  as  aforesaid;   And 

SHALL  from  time  to  time  pay  such  annual  sum  of  £ 

(free  from  legacy  duty  and  all  other  deductions  except 
income  tax  (g))  to  my  said  aunt  during  such  time  as  she 
shall  continue  unmarried  and  so  reside  in  the  said  house  at 

as  aforesaid,  and  from  and  after  the  death  of  my 

said  aunt  or  her  marriage  or  her  ceasing  to  reside  in  the 

said  house  at  as  aforesaid   (whichever  shall  first 

happen),  to  my  said  cousins  or  such  of  them  as  shall  for 
the   time  being  be  living  and  unmarried  and  shall  so 

reside  in  the  said  house  at as  aforesaid,  to  be  divided 

amongst  them  if  more  than  one  in  equal  shares;  And 
UPON  FURTHER  TRUST  that  the  said  trustees  or  trustee 
shall  out  of  the  rents  and  profits  of  the  said  heredita- 


» 1 


(^)  Ab  to  these  words,  see  supra,  p.  402,  note  (k). 
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ments  and  premises  raise  such  sum  or  sums  as  shall  be       jmoedbitt 


XXIT. 


required  for  legacy  duty  on  such  annual  sum  of  , 

when  and  as  the  same  shall  be  required,  and  for  incidental 

costs  and  expenses,  and  apply  the  same  in  discharge  of      b»"i*«mbht 


WILL  DBYISINO 
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AND  OTHBB  LAND 


such  legacy  duty,  costs,  and  expenses  (h) ;   And  upon    to  bb  sold  fob 
FURTHER  TRUST  that  the  said  trustees  and  trustee  shall 


PUBP08B8. 

ntifle 


from  time  to  time  out  of  the  rents  and  profits  of  the  said  ^^  _^ 
hereditaments  and  premises  raise  any  sum  or  sums  of  Buffident  to  pay 

the  interest  of 

money  which  shall  be  necessary  or  which  the  said  trustees  the  testator  s 

or  trustee  shaU  in  their  or  his  discretion  think  expedient     ^     ' 

to  raise  for  the  payment  of  so  much  of  the  interest  as  the 

rents  and  profits  of  the  hereditaments  hereinafter  devised 

in  trust  for  sale  shall  be  insufficient  to  defray,  as  well 

upon  the  debts  which  shall  be  due  or  owing  by  me  at  my 

death,  and  which  shall  bear  interest,  as  upon  the  sum  or 

sums  of  money  (if  any)  which  shall  be  raised  under  this 

my  will  in  pursuance  of  any  of  the  powers  herein  contained 

of  raising  money  by  mortgage,  either  of  the  hereditaments 


{h)  See  an  example  of  a  will  in  which  annual  sums  are  limited  as 
rent-charges  with  powers  of  distress  and  entry  and  with  a  term  for 
farther  securing  them,  in  Precedent  XXTTL,  sapra.  Annuities  Different  modes 
charged  by  will  upon  land  may  be  limited  as  rent-charges  (in  of  giving  annui- 
whi(^  case  powers  of  distress  and  entry  are  given  to  the  annuitant,  ^  ^^ 
but  it  is  by  no  means  of  course  that  they  should  be  further  secured 
by  means  of  a  term) ;  or  may  be  raiseable  under  the  trusts  of  a 
term  as  in  this  Precedent ;  or  may  be  given  as  annuities  simply, 
with  the  ancillary  security  of  a  term  upon  trust  to  raise  them. 
According  to  the  two  former  methods  they  are  merely  charges 
upon  the  land,  but  in  the  latter  they  will  in  general  be  payable  pri- 
marily out  of  the  personal  estate,  the  land  being  merely  resorted  to 
in  aid.  That  annuities  directed  to  be  paid  out  of  the  income  of  real 
and  personal  estate  will  in  general  be  primarily  payable  out  of  the 
personal  estate,  see  Boughton  v.  BoughUm,  1  Ho.  Lords  Cas.  406 ; 
Tench  v.  Cheese,  6  De  G.  M.  &  G.  453.  As  to  what  will  amount  to 
a  preferential  but  not  exclusive  charge  of  annuities  on  the  rents 
of  real  estate  (giving  to  them  the  character  of  demonstrative 
legacies),  see  Paget  v.  Huish,  1  Hem.  &  M.  663.  As  to  the  duty 
on  legacies  and  annuities  payable  out  of  real  estate,  see  supra, 
p.  218,  note. 
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^^T^vsT  hereinbefore  devised  in  settlement,  or  of  the  heredita- 
ments hereinafter  devised  in  trust  for  sale,  And  shall 
apply  the  monies  to  be  raised  by  the  means  aforesaid 
towards  pa3maent  as  aforesaid  of  the  interest  upon  the  said 


XXTV. 
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TO  Bi  SOLD  FOB    dobts  and  upon  the  said  sum  or  sums  of  money  to  be  raised 
PURP0SR8.       as  aforesaid  accordingly ;  And  upon  further  trust  that, 

17.  —and  apply  subject  to  the  trusts  hereinbefore  declared  and  to  the 
the  same  ac-        right  of  the  said  trustees  and  trustee  of  the  said  term  of 

cordiiigly ;  ° 

18.  —to  permit  five  hundred  years,  out  of  the  rents  and  profits  of  the  said 
to  be^pwleived^b*  hereditaments  and  premises  comprised  in  such  term,  or 
the  reveraioner.    by  any  other  reasonable  means,  to  raise  and  reimburse 

^  themselves  or  himself  all  costs  and  expenses  (if  any) 
incurred  in  relation  to  the  trusts  aforesaid,  the  said 
trustees  and  trustee  shall  permit  the  rents  and  profits  of 
the  said  premises  comprised  in  the  said  term  of  five 
hundred  years,  or  so  much  of  the  same  rents  and  profits 
as  shall  from  time  to  time  remain  after  answering  the 
trusts  aforesaid,  to  be  received  by  the  person  or  persons 
for  the  time  being  entitled  to  the  same  premises  in  rer 

19.  Name  and    •  version  expectant  upon  the  same  term  (i).     Provided 

arms  clause.  r  r  \  / 

ALWAYS,  and  I  hereby  declare,  that  eveiy  person  (not 
a  peer  or  peeress)  who  under  this  my  will  shall  become 
entitled  as  tenant  for  life  or  as  tenant  in  tail  to  the 
actual  possession  or  to  the  receipt  of  the  rents  and 
profits  of  the  said  hereditaments  and  premises  herein- 
before devised  in  strict  settlement,  and  who  shall  not 
then  use  and  bear,  &c.  [^Name  and  arms  clause  adapted  to 
the  case  of  estates  for  life  and  in  tail  being  limited  to  fe- 
males as  well  as  to  males,  as  in  Precedent  XXIL  supra,  pp. 
451  et  seq.,  nnutatis  mutandis,  but  with  the  clause  imposing 
the  penalty  for  not  assuming  the  name  and  ai^ms  made  to 
operate,  with  regard  to  a  tenant  for  life,  in  equity  only. 


(t)  It  will  be  observed  that  in  this  Precedent  the  trusts  of  the 
term  precede  the  name  and  arms  clause.  The  reverse  order  is 
perhaps  the  more  usual. 
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as  in  the  subsequent  clause  of  forfeiture  for  novr-residence,      prsotobht 
infra,  p.  496.]  (k).    Provided  also,  and  I  hereby  further 
declare,  that  every  person  (not  a  peer  or  peeress)  who  under 
this  my  will  shall  become  entitled  as  tenant  for  life  or  as      bhttlemkht 

.  ,  ,  AND  OTHER  LAND   . 

tenant  m  tail  to  the  actual  possession  or  to  the  receipt    to  bi  sold  job 
of  the  rents  and  profits  of  the  said  hereditaments  and       purposbs. 
premises  hereinbefore  devised  in  strict  settlement,  and  20.  Mansion 
who  shall  be  above  the  age  of  twenty-one  years,  and  l")«ao  of  testator 

.  °  "^  .^  '  to  be  the  rcsi- 

every  person  (not  being  a  peer)  who  shall  marry  any  dence  of  every 
woman  who  shall  be  or  become  so  entitled  shal    at  all  B«Bi^"*^^ 

times  thereafter  make  my  said  mansion  house  at  

his  or  her  principal  place  of  residence  and  shall  not  be         ^ 
absent  therefrom  more  than  at  any  one  time  or 


(k)  Aba  term  Ib  limited  to  the  trustees  of  the  will,  it  would  be  Frame  of  shift- 
undesirable  to  hmit  to  them  the  freehold  during  the  life  of  a  person  ^^  clauses  when 
incurring  a  forfeiture  under  the  shifting  clauses  (see  supra,  p.  446,  ^  ^j^^  ^rusteee 
note),  and  hence,  if  the  Hfe  estate  is  made  to  determine  at  law,  of  the  wilL 
some  other  person  or  persons  must  be  named  as  trustee  or  trustees 
during  the  life,  though  as  the  nomination  would  be  merely  for  a 
technical  purpose,  and  would  not  invest  the  persons  named  with 
any  duties,  it  could  hardly  be  said  that  the  result  would  be  to 
create  two  sets  of  trustees.  Indeed  it  might  be  convenient  in  terms  to 
state  that  the  persons  named  were  trustees  for  the  specified  purpose 
only,  and  should  not  be  considered  as  included  in  any  general  refer- 
ence to  the  trustees  or  trustee  of  the  will,  or  of  the  Hke  character  (see 
p.  447,  note,  supra).  If,  however,  the  life  estate  is  made  to  cease  so 
fax  only  as  regards  the  beneficial  interest,  there  is  no  occasion  to 
nominate  other  trustees  for  the  limited  purpose  above  mentioned, 
as  the  estate  of  the  tenant  for  life,  though  reduced  to  a  bare  legal 
estate,  will  suffice  for  the  purpose.  In  the  case  of  a  shifting  clause 
intended  in  a  certain  event  to  come  into  actual  operation  (as  a 
clause  giving  over  an  estate  on  succession  to  other  estates  or  to  a 
title),  it  would  no  doubt  be  objectionable  to  make  the  person  for- 
feiting the  estate  a  trustee  for  his  successors;  but  it  is  conceived  that 
this  objection  does  not  apply  when,  as  in  the  case  of  a  name  and  arms 
clause,  the  object  is  merely  to  enforce  a  particular  line  of  conduct, 
and  it  is  not  contemplated  that  the  forfeiture  should  take  effect. 
These  observations  will  explain  the  frame  of  the  name  and  arms 
clause  as  indicated  in  the  text,  and  of  the  immediately  following 
clause  of  forfeiture  for  nou- residence. 
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21.  The  estate 
of  any  devisee 
failing  to  reside 
to  be  forfeited. 


more  than 


in  any  one  year,  unless  such  absence 


22.  Tenants  for 
life  in  possession 


shall  be  rendered  necessary  or  desirable  on  account  of 
the  health  of  any  person  so  entitled  as  aforesaid,  or  on 
account  of  the  health  of  the  wife  or  husband  or  of  a  child 
of  any  person  bo  entitled ;  And  I  further  declare 
that  if  any  such  person  as  aforesaid  shall  not  make  my 

said  mansion  house  at his  or  her  principal  place  of 

residence,  or  shall  be  absent  therefrom  for  more  than 

at  any  one  time  or  more  than  in  any  one 

year  (except  in  the  cases  aforesaid),  then  and  in  every 
such  case  if  the  person  who  or  whose  husband  shall  so 
make  default  shall  be  (either  by  himself  or  herself  or 
together  with  her  husband)  tenant  for  life,  the  life  estate 
limited  to  such  person  shall  as  from  and  after  such  de- 
fault continue  subsisting  at  law  only,  and  as  a  bare  l^al 
estate,  and  the  rents  and  profits  of  the  said  hereditaments 
and  premises  shall  thenceforth  during  the  life  of  such 
person  from  time  to  time  belong,  so  far  as  regards  the 
beneficial  interest  therein,  and  be  payable  to  the  person 
or  persons  for  the  time  being  entitled  to  the  first  vested 
estate  in  remainder  expectant  on  the  death  of  such 
person  as  aforesaid  (l),  and  if  the  person  who  or  whose 
husband  shall  so  make  default  shall  be  tenant  in  tail^ 
then  the  limitation  under  which  such  person  shall  be 
tenant  in  tail  shall  absolutely  determine,  and  the  said 
hereditaments  and  premises  shall  immediately  devolve 
on  the  person  or  persons  next  in  remainder  under  this 
my  will  as  if  such  person  were  dead  and  there  were  a 
general  failure  of  issue  inheritable  under  such  limitation 
in  tail  (m).    Provided  always,  and  I  hereby  declare,  that 


{I)  See  the  last  preceding  note. 

(w)  As  to  forfeiture  clauses  for  non-residence,  and  what  amounts 
to  residence  within  the  meaning  of  such  a  clause,  see  the  cases  zq* 
ferred  to  ante,  Vol.  iii ,  Settlements,  p.  350,  note  (c),  Wtlkinaon 
V.  Wilkinson,  L.  E.  12  Eq.  604.  Such  clauses  are  open  to  great 
and  obvious  objections,  and  it  is  conceived  that  a  testator  should 
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every  person  hereby  made  tenant  for  life  of  the  said 
hereditaments  and  premises  hereinbefore  devised  when 
he  or  she  shall  be  entitled  to  the  possession  or  the 
receipt  of  the  rents  and  profits  of  the  same  premises 
shall  at  his  or  her  own  expense  at  all  times  well  and 
sufficiently  keep  or  cause  to  be  kept  in  good  and  sufficient 
order  and  repair  the  said  capital  and  other  messuages, 
farm-houses,  and  buildings,  and  all  other  the  premises 
hereinbefore  devised,  and  shall  at  the  like  expense  keep 
or  cause  to  be  kept  all  the  said  capital  and  other  mes- 
suages, farm-houses  and  buildings  adequately  insured 
against  loss  or  damage  by  fire,  and  in  case  any  of  the  said 
messuages,  farm-houses  or  buildings  shall  be  destroyed 
or  damaged  by  fire,  and  any  money  shall  be  received  from 
any  insurance  office  on  account  thereof,  then  shall  lay  out 
or  cause  to  be  laid  out  the  whole  of  such  money  (after 
deducting  necessary  expenses)  as  soon  as  conveniently 
may  be  in  rebuilding  or  repairing  the  messuages  and 
buildings  which  shall  have  been  so  destroyed  or  da- 
maged (n).  Provided  also,  and  I  hereby  declaie,  that 
no  person  hereby  made  tenant  for  life  of  the  said  here- 
ditaments and  premises  hereinbefore  devised  when  he  or 
she  shall  be  entitled  to  the  possession  or  the  receipt  of 
the  rents  and  profits  of  the  same  premises  shall  fell  or  cut 
down  any  timber  or  timber-like  trees  unless  the  same  be 

not  go  beyond  an  expression  of  his  wishes,  snch  as  the  follow- 
ing:— 

"  And  I  hereby  declare  it  to  be  my  particular  wish  and 

desire  (but  not  so  as  to  make  it  compulsory)  that  my 

mansion  house  of aforesaid  shall  be  the  principal 

place  of  residence  of  the  person  for  the  time  being  entitled 

to  the  possession  thereof  under  this  my  will/' 

(n)  On  the  question  of  the  liability  of  a  tenant  for  life  for  per- 
missive waste,  see  ante,  Vol.  iii.,  pp.  289,  et  seq.  A  clause  like 
that  in  the  text  woiQd  impose  a  special  liability  as  in  He  Skingley, 
3  Mac.  &  Gord.  221 ;  Gregg  v.  Coates,  23  Beav.  33. 
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to  keep  the  pro« 
mises  in  repair 
and  insure 
against  fire. 


28.  Not  to  fell 
timber  except 
for  repairs  or 
improvements, 
or  timber  going 
to  decay,  &c. 
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required  for  the  purpose  of  erecting,  making,  repairing, 
enlarging,  or  improving  houses,  buildings,  gates,  stiles, 
fences,  or  other  works  in  or  upon  some  part  of  the  said 
premises,  or  it  shall  be  certified  by  two  respectable 
surveyors  by  writing  under  their  hands  that  such  timber 
or  timber-like  trees  are  going  to  decay  or  are  at  their  full 
growth  or  ripe  for  felling,  or  that  the  same  ought  to  be 
cut  down  for  the  improvement  of  the  growth  of  other 
timber  (o).     [Declaration  as  to  management,  &c.,  during 


23a.  Proyiso 
restricting 
tenants  for  life 
from  cutting 
timber  of  an 
ornamental  cha- 
racter or  other- 
wise than  in  due 
course. 


(o)  Tlie  following  is  a  less  stringent  proyiso  restricting  the  right 
to  cut  timber : — 

"  Provided  always,  and  I  declare,  that,  notwithstand- 
ing anything  herein  contained,  it  shall  not  be  lawful  for 
any  person  who  for  the  time  being  shall,  under  the  limi- 
tations hereinbefore  contained,  be  actual  tenant  for  life  of 
the  said  estates  and  hereditaments  hereinbefore  devised, 
to  fell  or  cut  down,  or  cause  or  permit  to  be  felled  or  cut 
down  any  timber  or  timber-like  trees  for  the  time  being 

standing  in Park,  or  in  the  pleasure-grounds  within 

the  same,  save  and  except  only  such  timber  or  timber-like 
trees  as  the  said  [tniateea],  or  the  survivors  or  survivor  of 
them,  or  other  the  trustees  or  trustee  for  the  time  being 
of  this  my  will  shall,  in  their  or  his  discretion,  and  without 
being  accountable  for  the  exercise  of  such  discretion  (and 
whose  decision  shall  be  final),  declare  by  writing,  xmder 
their  or  his  hands  or  hand,  not  to  be  in  their  or  his 
judgment  ornamental,  or  to  fell  or  cut  down,  or  cause  or 
permit  to  be  felled  or  cut  down,  any  timber  or  timber- 
like  trees  which  shall  be  standing  or  growing  upon  any, 
other  part  or  parts  of  the  said  estates  and  hereditaments 
which,  in  the  judgment  of  the  said  trustees  or  trustee  for 
the  time  being  (whose  judgment  shall  be  final),  ought  not, 
in  the  ordinary  course  of  good  management,  to  be  felled 
or  cut  down." 

In  the  following  form  the  life  estate  is  made  determinable 
on  the  devisee  committing  unauthorized  waste,  or  on  alienation, 
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'minority  or  as  to  femalea  during  minority  and  die-      prkoedsht 
coverture,  supra,  Precedent  XXII.,  pp.  453,  et  seq,,  the         ""^' 


WILL  DSYI8IN0 
LAND  IN  STRICT 


TO  BB  SOLD  FOR 
BUILDING 
PURPOSES. 


&c.    Compare  the  forms  giving  determinable  life  interests  in  per-       settlbmbht 

»^»«14«    «,^««     rxT.     lAA     ITO.  AND  OTHER  land 

Bonalty,  supra,  pp.  loo,  1722 : — 

"  To  THE  USE  of  the  said  X.  T.  during  his  life,  subject 
to  impeachment  of  waste,  except  that  the  said  X.  T.  may  . 

in  every  year  fell  and  cut  down  such  timber  as  shall  be  of  life  esute  de- 
the  fair  annual  faU  of  timber,  and  such  timber  a£  shall  be  ^a^uLV 
decayed,  or  as  if  not  fallen  would  injure  other  timber,  or  committing 

r  X   J  i^      J.-L  •  •  J.'  . .  •         waste  or  alien- 

as  may  be  wanted  for  the  repairing,  erecting,  or  putting  ating. 
up  any  messuage,  erection,  or  building,  or  paling,  fence, 
gate,  stile,  or  other  similar  thing  in  or  upon  the  lands 
hereinbefore  devised,  or  any  part  thereof,  or  until  the  said 
X  Y.  shall  commit  any  such  waste  as  he  is  not  herein- 
before expressly  empowered  to  commit,  or  until  the  said 

X  Y.  shall  suffer  the  said  mansion-house,  called ,  or 

any  of  the  outbuildings  belonging  thereto,  to  be  in  an 
untenantable  state  for  the  space  of  one  year  at  any 
one  time,  or  unless  or  until  the  said  X.  Y.  shall  have 
executed  or  done,  or  shall  execute  or  do  some  assurance 
or  thing  not  expressly  authorized  by  this  my  will,  whereby 
or  by  reason  or  in  consequence  of  which  respectively  the 
estate  or  interest  of  the  said  X.  Y.  in  the  said  hereditaments 
and  premises  hereinbefore  devised,  or  some  part  of  the 
same  premises,  if  the  same  premises  had  been  limited  to 
the  said  X.  Y.  for  his  life,  without  any  restriction  as  to 
the  duration  or  continuance  of  such  estate,  would  wholly 
or  partially,  and  whether  at  law  or  in  equity,  have  been 
aliened,  mortgaged,  or  otherwise  charged  or  encumbered, 
or  the  said  X.  Y.  shall  be  or  become  bankrupt,  or  enter 
into  liquidation  with  his  creditors,  or  some  other  event 
shall  have  happened,  or  shall  happen,  whether  through 
any  act  of  the  said  X.  Y.  or  not  (and  whether  in  my  life- 
time, or  after  my  decease),  whereby  or  by  reason  or  in 
consequence  of  which  respectively,  the  said  X  Y.  would 
have  been  prevented  having  for  his  own  personal  and 
beneficial  use  and  enjoyment  the  actual  possession  of,  or 
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24.  Power  of 
leasing. 


25.  Power  of 
sale  and  ex- 
change. 


power  to  fell  timber  being  varied  thus,  "  with  such  power 
to  fell  timber  as  the  person  during  whose  minority  such 
possession  is  held  would  have  had  under  this  my  will 
if  then  of  full  age."]  Provided  always,  and  I  hereby 
declare,  that  it  shall  be  lawful  for  every  person  hereby 
made  tenant  for  life  when  they,  or  the  husbands  of  such 
of  them  as  shall  be  married  women  in  their  respective 
rights,  shall  respectively  be  entitled  to  the  possession  or 
the  receipt  of  the  rents  and  profits  of  the  said  heredita- 
ments and  premises  hereinbefore  devised,  and  also  for 
the  said  E.  F.,  G.  H.,  and  I.  Kl.,  and  the  suiTivors  and 
survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  during  the  minority  of  any  person 
who  or  whose  husband  in  her  right  shall  be  or  who 
if  of  full  age  would  be  under  this  my  will  entitled 
to  the  possession  or  the  receipt  of  the  rents  and  profits 
of  the  same  hereditaments  and  premises,  by  deed  to 
appoint,  &c.  [Power  of  leasing  for  twenty-one  years, 
see  supra,  p,  412.]  Provided  always,  and  I  hereby 
declare,  that  it  shall  be  lawful  for  the  said  E.  F.,  G.  H., 
and  I.  K.,  and  the  survivors  and  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  at  the 
request  of  any  person  hereby  made  tenant  for  life,  who,  or 
as  to  a  married  woman  whose  husband,  shall  be  entitled 
to  the  possession  or  the  receipt  of  the  rents  and  profits  of 
the  said  hereditaments  and  premises  hereinbefore  devised, 
and  who  shall  have  attained  the  age  of  twenty-one  years, 
and  also  during  the  minority  of  any  person  hereby  made 
tenant  for  life  or  tenant  in  tail  by  purchase,  who  or  whose 
husband  shall  be  or  who  if  of  full  age  would  be  entitled 


the  receipt  of  the  rents  and  profits  of  the  same  heredi- 
taments and  premises,  or  any  part  thereof ;  and  from  and 
immediately  after  the  determination  of  the  estate  here- 
inbefore limited  to  the  said  X.  Y.  in  the  event  of  the 
same  determining  in  his  lifetime^  To  the  use,  &c/' 
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to  the  possession  or  the  receipt  of  the  rents  and  profits  of      ^bbcbdbnt 


ZXIT. 


the  same  premises,  at  the  discretion  of  the  said  trustees 
or  trustee  for  the  time  being  (p),  to  sell  or  exchange,  &a   lahd  ht  strict 
[Power  of  sale  and  eocchange  with  usual  ancillary  clauseSy  ^^"hkr'land 
supra,  pp.  425,  et  seq.^  the  purchases  to  be  made  "  with    *<>  »■  «>">  '<>» 
the  consent  in  wnting  of  the  person  who  would  under       pubposw. 
this  my  will  be  tenant  for  life  or  tenant  in  tail  in  posses- 
sion  of  the  hereditaments  so  to  be  purchased,  if  such  per- 
son shall  then  have  attained  the  age  of  twenty-one  years, 
but  if  such  person  shall  be  then  under  the  age  of  twenty- 
one  years,  then  every  such  purchase  shall  be  made  at  the 
discretion  of  the  said  trustees  or  trustee  for  the  time 
being."]    I  devise,  &c.    [General  devise  of  real  estate  in  26.  Devise  of 
certain  places  to  K  F,,  G.  H.,  and  L  K.,  their  heirs  and  ^i^^^i^  j^ 
assigns,  in  trust  for  sale,  see  supra,  pp,  78,  et  seq^    Pro-  *^"»*  ^^^  «^«* 
VIDED  ALWAYS,  and  I  hereby  declare,  that  with  regard  to  J^ trurteesto 
any  sale  or  sales  which  may  be  made  in  pursuance  of  the  "P»  subject  to 

•'  ^  ^  •^  ^  ^  ^  stipulations  for 

trusts  hereinbefore  contained  of  the  said  hereditaments  building  on,  or 
lastly  hereinbefore  devised,  it  shall  be  lawful  for  the  said  jaying  out'the 
trustees  or  trustee  for  the  time  being  (in  all  or  any  cases  J^^  **baBe^^- 
in  which  the  same  shall  be  thought  advisable  or  proper) 
to  make  such  sale  or  sales  with,  under,  and  subject  to  any 
covenants  or  stipulations  to  be  entered  into  or  made  by 
or  on  the  part  of  the  purchaser  or  purchasers  to  build 
upon,  lay  out,  rail,  inclose,  embank,  fence,  drain,  or  other- 
wise improve  (in  such  manner  as  may  be  agreed  upon) 
the  lands  to  be  purchased  by  him  or  them  respectively  or 
any  part  thereof,  and  to  contribute  towards  the  expenses 
of  making  and  keeping  in  repair,  ornamenting  and  em- 
bellishing any  squares  or  other  open  spaces  now  or  here- 
after to  be  laid  out  and  made  in  any  part  or  parts  of  the 
said  lands  and  hereditaments  lastly  hereinbefore  devised. 


(p)  Compare  this  introduction  with  that  to  the  power,  supra, 
p.  455,  Precedent  XXII.,  in  which  also  there  are  limitations  to 
females. 
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28.  —and  to 
reserve  rights  of 
way  and  other 
easements  over 
the  lands  sold ; 


29.  —and  to 
grant  rights  of 
road  and  other 
easements  over 
tlie  unsold  lands 
to  the  pur- 
chaser ; 


and  of  making  and  keeping  in  repair  any  ways,  sewers, 
drains,  or  other  conveniences  now  or  hereafter  to  be  laid 
out  and  made  in,  upon,  over,  through,  or  under  any  part 
or  parts  of  the  same  lands  and  hereditaments,  or  any  roads 
or  ways,  sewera,  drains,  or  other  conveniences  which  shall 
be  purchased  or  the  use  or  enjoyment  whereof  shall  be 
purchased  by  virtue  of  the  power  for  that  purpose  herein- 
after  given,  or  with,  under,  or  subject  to  any  of  such 
covenants  or  stipulations ;  And  that  it  shall  be  lawful 
for  the  said  trustees  or  trustee,  upon  any  such  sale  or 
sales  of  any  part  or  parts  of  the  said  lands  and  heredita- 
ments lastly  hereinbefore  devised,  to  reserve  the  right  of 
making  and  laying  out  any  roa^is.  sewera.  ways,  drains,  or 
other  easements  and  conveniences  in,  upon,  over,  or  under 
the  lands  to  be  sold,  or  any  part  or  parts  thereof,  at  the 
time  of  sale,  or  at  any  subsequent  time  or  times  to  be 
fixed  by  them  or  him,  and  to  reserve  any  rights  of  road 
at  the  time  of  sale  or  at  any  subsequent  time  or  times  to 
be  fixed  by  them  or  him,  or  any  rights  of  using  any  sewers 
or  drains,  or  any  other  rights,  easements,  or  conveniences 
in,  upon,  over,  through,  or  under  the  lands  to  be  sold  or 
any  part  thereof,  And  to  grant  to  the  purchaser  or  pur- 
chasers of  any  part  or  parts  of  the  said  hereditaments  and 
premises  lastly  hereinbefore  devised  any  rights  of  road,  or 
of  making  or  using  any  easements  in  or  upon  any  other 
part  or  parts  then  remaining  unsold  of  the  same  premises, 
or  of  using  any  roads,  sewers,  drains,  or  other  conveniences 
which  or  the  right  to  or  enjoyment  of  which  shall  have 
been  reserved  through,  over,  under,  in  or  upon  any  part 
or  parts  of  the  same  lands  which  shall  have  been  sold,  and 
to  grant  to  such  purchaser  or  purchasers  any  rights  of 
road  or  other  easements  which  shall  have  been  purchased 
by  the  said  trustees  or  trustee  under  or  by  virtue  of  the 
powers  for  that  purpose  hereinafter  given,  or  to  grant  to 
such  purchaser  or  purchasers  the  right  of  using  or  enjoy- 
ing any  of  the  same  rights  of  road  or  other  easements  ; 


r^srsr:* 
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And  that  it  shall  be  lawful  for  the  said  trustees  or  trustee 
upon  any  such  sale  or  sales  as  aforesaid,  to  stipulate  and 
agree  with  the  purchaser  or  purchasers  of  any  part  or 
parts  of  the  said  lands  and  hereditaments  as  to  the  mode 
in  which  any  part  or  parts  of  the  said  lands  and  heredita- 
ments which  shall  then  remain  unsold  shall  be  built 
upon,  laid  out,  used,  or  improved  ;  And  generally  that 
any  sale  or  sales  under  the  trust  lastly  hereinbefore  con- 
tained shall  or  may  be  made  with,  under,  and  subject  to 
such  covenants,  restrictions,  stipulations,  agreements, 
rights,  easements,  and  conveniences  as  by  the  said  trus- 
tees or  trustee  shall  be  considered  to  tend  to  the  gene- 
ral improvement  or  advantage  of  the  said  lands  and 
hereditaments  lastly  hereinbefore  devised,  or  to  the  im- 
provement or  advantage  of  any  part  or  parts  thereof. 
Provided  ALWAYS,and  I  hereby  declare,  that  it  shall  be 
lawful  for  the  said  trustees  or  trustee  at  any  time  or  times 
to  set  out,  allot,  and  appropriate  any  part  or  parts  of  the 
said  lands  and  hereditaments  lastly  hereinbefore  devised, 
either  including  or  excluding  the  sites  of  all  or  any  of  the 
houses,  erections,  or  buildings  which  at  the  time  of  my 
death  may  be  standing  thereon,  as  and  for  squares  or 
other  open  spaces,  ways,  roads,  streets,  avenues,  passages, 
drains,  sewers,  reservoirs,  watercourses,  or  other  easements 
and  conveniences,  and  to  make  and  form  the  said  lands 
so  set  out,  allotted,  and  appropriated  as  aforesaid  into 
squares  or  other  open  spaces,  ways,  roads,  streets,  avenues, 
passages,  drains,  sewers,  reservoirs,  watercourses,  or  other 
easements  and  conveniences ;  And  also  to  divide  the 
said  lands  and  hereditaments  lastly  hereinbefore  devised 
into  such  lots  and  in  such  way  and  manner  as  shall  be 
thought  most  beneficial,  and  also  to  fence  and  inclose  all 
or  any  of  the  lots  into  which  the  said  lands  shall  be  so 
divided  as  aforesaid  ;  And  also  to  grub  up,  cat  and  take 
down,  all  or  any  of  the  hedges,  fences,  timber  and  other 
trees  and  underwood  respectively  growing  and  standing 
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80.  —and  to 
Btipalate  with 
porchasers  as 
to  mode  of 
dealing  with 
unsold  land. 


81.  Power  to  the 
trustees  to  ap- 
propriate  lands 
for  squares, 
roads,  &o. ; 


82.  — and  to  lot 
and  fence  lands ; 


38.  — and  cut 
and  take  down 
fences  and 
timber; 
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pBBOHDBHT       Oil  the  sald  lands  and  hereditaments,  or  on  any  part  or 

^^'  parts  thereof;  And  also  to  take  down  and  remove  any 

WILL  DKVI8IH0    ^f  ^^  houses,  buildinffs,  and  erections  which  at  the  time 

LAND  in  STRICT  '  . 

BKTTLKMBHT      of  my  doath  may  be  standing  on  the  said  lands ;  And 

AND  OTHBR  LARD  ii  i     i-  t»    .  .1  •  1  J 

TO  BB  BOLD  FOE.  EITHER  to  Sell  and  dispose  of  together  or  in  parcels,  ana 
purposmI        ^y  public  auction  or  private  contract,  all  or  any  of  the 

materials  composing  all  or  any  of  the  houses,  buildings, 

downbuUdm«J8  •  ^^^&^s>  fences,  and  erections  which  shall  be  so  taken  down 
85.  —and  to  ^^^  removed,  and  also  all  or  any  of  the  said  timber  and 
Bell  materiaia       other  trees  and  underwood  which  shall  be  so  cut  down, 

and  timber ; 

o^  ,      OB  ELSE  to  use  and  apply  the  said  materials,  timber  and 

86.  — or  apply  rr  j  ' 

same  for  pur-       other  trees  and  underwood  or  any  part  or  parts  thereof 

'       respectively,  in  such  manner  as  shall  be  thought  most 

beneficial  for  eflfectuating  the  objects  and  purposes  of  this 

37.  —and  to  my  will  or  any  of  them ;  And  also  to  sell  and  dispose  of, 
be  pulled  down;    together  or  in  parcels,  and  by  public  auction  or  private 

contract,  all  or  any  of  the  materials  composing  any  house 
or  houses,  building  or  buildings,  or  other  erection  or  erec- 
tions which  at  the  time  of  my  death  may  be  standing  on 
the  said  hereditaments,  with  such  provisions  for  pulling 
down  the  house  or  houses,  building  or  buildings,  or  other 
erection  or  erections,  the  materials  whereof  shall  be  sold 
and  disposed  of,  and  removing  the  materials  thereof,  as 

38.  —to  level      shall  be  thought  proper ;  And  also  to  level  all  or  any 

pose^of  grard  P^^'^  ^^  ^^^  ^^^^  lands  lastly  hereinbefore  devised,  and  also 
*^  >  to  remove  and  fill  up,  arch  over,  cover  in,  stop,  and  divert 

any  mounds,  pits,  dykes,  ditches,  ponds,  drains,  or  water- 
courses in  or  upon  the  said  lands  lastly  hereinbefore  de- 
vised, and  also  to  dig,  sell,  and  dispose  of  all  such  gravel, 
sand,  brick-earth,  clay,  and  stone,  and  other  earth,  soil,  or 
mineral  as  it  shall  be  found  convenient  to  remove  for 
effecting  any  of  the  objects  and  purposes  of  this  my  will ; 

39.  —and  gene-  And  GENERALLY  from  time  to  time  to  manage,  alter,  and 
an.nmprovoThe  i^^P^ove  the  said  lands,  hereditaments,  and  premises  lastly 
^*°^^  hereinbefore  devised  or  any  of  them  or  any  part  thereof, 

in  such  manner  as  shall  by  the  said  trustees  or  trustee  be 
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thought  most  advantageous  to  the  persons  beneficially 
interested  therein.    And  I  hereby  further  declare, 
that  it  shall  be  lawful  for  the  said  trustees  or  trustee  by 
and  with  any  monies  which  shall  come  to  their  or  his 
hands  in  the  exercise  of  any  of  the  trusts  or  powers  herein 
declared  and  contained  in  relation  to  the  said  lands,  here- 
ditaments, and  premises  lastly  hereinbefore  devised,  to 
purchase  from  the  owner  or  owners  of  any  lands  adjoining 
or  near  to  any  of  the  same  lands,  hereditaments  and  pre- 
mises, any  rights  of  road  or  other  easements  over,  in,  upon, 
or  under  any  such  lands  so  adjoining  or  near  to  any  of 
the  said  lands,  hereditaments  and  premises  lastly  herein- 
before devised  ;  And  to  sell  to  any  such  owner  or  owners 
or  to  any  person  or  persons  who  shall  have  purchased  or 
shall  purchase   any  part  of  the  lands  or  hereditaments 
lastly  hereinbefore  devised,  or  their  several  or  respective 
heirs,  appointees  or  assigns,  any  rights  of  road  or  other 
easements  over,  in,  upon  or  under  any  of  the  said  lands 
lastly    hereinbefore    devised,   or   any  rights   of  road   or 
other  easements  which  shall  have  been  vested  in  me  or 
shall  have  been  purchased  by  the  said  trustees  or  trustee 
under  the  authority  of  the  power  lastly  hereinbefore  con- 
tained, or  the  right  of  using  or  enjoying  any  of  the  last- 
mentioned  rights  of  road  or  other  easements ;  And  to 
grant  to  any  person  or  persons  who  shall  have  purchased 
or  shall  purchase  any  part  of  the  lands  lastly  herein- 
before  devised,   or  their    several    and    respective  heirs, 
appointees  or  assigns,  any  rights  of  road  or  other  ease- 
ments  over,   in,  upon   or  under  any  of  the  said  lands 
lastly  hereinbefore  devised  and  for  the  time  being  re- 
maining unsold,  or  any  rights  of  road  or  other  easements 
which  shall  have  been  vested  in  me  or  purchased  by  tho 
said  trustees  or  trustee,  or  the  right  of  using  or  enjoy- 
ing any  of  the  last-mentioned  rights   of  road  or   other 
easements,   either  in   consideration  of  the  purchaser  or 
purchaser   entering  into  such  covenants  with  the   said 
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40.  Power  to 
trustees  to  pur- 
chase  easements 
over  adjoining 
lands  : 


41.  —and  to 
sell  such  ease- 
ments and  new 
easements  over 
the  devised 
lands ; 


42.  —and  to 
grant  easements 
to  purchasers  of 
Lmd  either  for 
money  or  in 
consideration  of 
covenants  to  keep 
the  easements  in 
order  ; 
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43.  — «nd  to 

exchaiige 

rnents. 


44.  General 
direction  to 
trustees  to  ful- 
fil the  testator's 
engagements  in 
respect  of  the 
lands  devised  in 
trust  for  sale. 


45.  Power  for 
trustees  to  apply 
for  an  Act  of 
Parliament  to 
enable  them 
better  to  effec- 


trustees  or  trustee  as  shall  be  agreed  upon,  to  repair 
and  keep  in  proper  order  and  condition,  or  to  contribute 
such  sum  or  proportion  as  shall  be  agreed  on  for  or 
towards  keeping  in  repair,  proper  order  and  condition, 
the  roads,  sewers,  drains  or  other  easements  or  conveni- 
ences, the  use  or  enjoyment  whereof  shall  be  so  granted, 
or  else  in  consideration  of  such  purchaser  or  purchasers 
paying  to  the  said  trustees  or  trustee  a  sum  or 
sums  of  money  by  way  of  purchase  money,  and  also 
covenanting  in  manner  hereinbefore  mentioned  to  re- 
pair and  keep  in  proper  order  and  condition,  or  to  con- 
tribute towards  keeping  in  repair  and  proper  order 
and  condition,  the  said  roads,  sewers,  drains,  or  other 
easements  or  conveniences,  the  enjoyment  whereof  shall 
be  granted ;  And  to  exchange  with  any  such  owners  of 
adjoining  lands,  any  rights  of  road  or  other  easements  or 
conveniences,  over,  in,  upon  or  under  any  of  the  said 
lands  lastly  hereinbefore  devised  for  any  rights  of  road 
or  other  easements  or  conveniences,  over,  in,  upon,  or 
under  any  lands  adjoining  or  near  unto  the  said  lands 
lastly  hereinbefore  devised,  and  upon  every  or  any  such 
exchange  as  aforesaid,  to  give  or  receive  any  sum  or 
sums  of  money  for  equality  of  exchange.  And  I  DE- 
CLARE, that  the  said  E.  F.,  G.  H.  and  I.  K,  and  the 
survivors  and  survivor  of  them,  and  the  heirs,  executors, 
and  administrators  of  such  survivor,  shall  either  in  exer- 
cise of  the  trusts  or  powers  hereinbefore  contained  or 
any  of  them  or  otherwise  as  the  case  may  require,  do 
all  such  acts  as  shall  be  necessary  for  performing  any 
covenants  or  agreements  already  entered  into,  or  which 
shall  hereafter  be  entered  into  by  me  in  respect  of  the 
said  hereditaments  and  premises  lastly  hereinbefore 
devised  or  any  of  them,  or  any  part  thereof.  And  I 
FURTHER  declare,  that  it  shall  be  lawful  for  them  or 
him  to  apply  for  an  Act  of  Parliament  for  the  purpose 
of  making  the  benefit  and  the  burthen  of  all  or  any  of 
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the  covenants  which  may  theretofore  have  been  entered 
into  either  by  me  or  the  said  trustees  or  trustee  for  the 
time  being  with  any  purchaser  or  purchasers,  or  by  such 
purchaser  or  purchasers  with  me  or  the  said  trustees  or 
trustee  for  the  time  being,  and  also  the  benefit  and  the 
burthen  of  all  or  any  of  the  covenants  which  may  thence- 
forth be  entered  into  by  the  said  trustees  or  trustee  for 
the  time  being  with  any  purchaser  or  purchasers,  or  by 
such  purchaser  or  purchasers  with  the  said  trustees  or 
trustee  for  the  time  being,  run  with  the  land,  and  also 
for  the  purpose  of  obtaining  such  additional  facilities 
for  carrying  into  effect  the  trusts,  intents,  and  purposes 
of  this  my  will  as  to  them  or  him,  the  said  trustees  or 
trustee  for  the  time  being  shall  seem  meet;  and  I 
declare  that  the  costs  and  expenses  of  applying  for  any 
such  Act  of  Parliament,  and  of  obtaining  the  same  (if 
it  be  obtained)  shall  be  paid  as  part  of  the  expenses 
incident  to  the  trusts  of  this  my  will  (g).    And  I  FUR- 

{q)  The  provisions  in  the  text  may  be  compared  with  those  in 
the  elaborate  power  to  grant  building  leases,  ante,  Yol.  iii.,  Set- 
tlements, p.  1089.  The  following  form  suggests  some  farther 
powers  which  may  be  given  with  a  view  to  improve  the  capabilities 
of  an  estate  for  being  sold  or  let  for  building  purposes : — 

"  I  DIRECT  that  the  trustees  or  trustee  having  power  to 
lease  as  aforesaid  shall  have  power  to  purchase  lands 
lying  between  any  lands  belonging  to  me  and  a  highway 
or  otherwise  situate,   for  the  purpose  of  increasing  the 

value  of  any  of  my  lands  in or ,  by  giving  a 

frontage  for  building  purposes,  or  for  enabling  the  said 
trustees  or  trustee  to  run  streets  and  sewers  into  such 
highway,  or  for  any  other  purposes  which  the  said  trustees 
or  trustee  may  think  beneficial  to  the  general  administra- 
tion of  my  property  aforesaid  ;  And  I  also  authorise  the 
said  trustees  or  trustee  to  enter  into  agreements  with 
owners  of  any  property  adjoining  or  contiguous  to  any  of 
my  lands  aforesaid,  for  the  enjoyment  of  mutual  rights  of 
way  for  streets  or  sewers,  and  to  grant  any  such  rights  of 
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46.  Trusts  of 
the  purchase 
money  and  other 
monies  received 
under  the  pre- 
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45a.  Power  to 
buy  frontage 
lands,  exchange, 
grant,  and  pur- 
chase easements, 
and  raise  money 
for  those  and 
other  purposes 
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pRRcisDEKT      THER   DECLARE,   that  the  said  trustees   or  trustee   for 
the   time  being  shall  out  of  the  money  to  arise  from 
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AHD  oTHEK  LAKD  waj  or  othorwiso  over  my  property  to  any  such  person  or 
^  BuiLDiHo'^"  persons,  or  to  purchase  any  rights  of  way  over  any  pro- 
puRPOOTs.  perty  contiguous  or  adjoining  to  my  lands  aforesaid  which 
the  said  trustees  or  trustee  may  think  beneficial  to  the 
general  administration  of  my  property,  such  purchases 
either  to  be  paid  for  by  a  sum  in  gross  or  by  a  rent  to  be 
reserved  in  respect  thereof;  And  I  ALSO  authorise  the 
said  trustees  or  trustee  to  grant  such  rights  of  way  or 
rights  of  water  or  other  easements  in  all  respects  as  they 
or  he  may  think  fit,  over  or  in  respect  of  any  of  my  said 
lands,  subject  to  any  provisions  as  to  the  grantee's  paying 
all  or  any  part  of  the  expenses  of  making  any  roads  or 
ways ;  AxD  I  direct,  that  all  the  matters  and  things 
authorised  to  be  done  by  the  said  trustees  or  trustee  as 
aforesaid  shall  be  done  with  the  consent  of  the  person  or 

persons  for  the  time  being  entitled  to  my  said and 

estates,  if  such  person  or  persons  shall  be  of  full  age, 

but  if  there  shall  be  no  such  person,  then  at  the  discretion 
of  the  said  trustees  or  trustee ;  And  for  the  purpose  of 
effecting  any  such  purchases  as  aforesaid,  or  for  making 
any  roads,  sewers,  or  ways,  or  laying  out  streets,  squares, 
or  other  places,  or  doing  any  of  the  matters  or  things 
hereby  authorised  to  be  done  by  the  said  trustees  or 
tiTistee,  the  monies  necessary  for  the  doing  of  the  same  may 
be  raised  and  retained  by  them  or  him  out  of  the  income 
of  my  said  estates,  if  the  said  trustees  or  trustee  shall 
think  fit,  or  may  at  the  discretion  of  the  said  trustees  or 

trustee  be  raised  by  a  mortgage  of  any  part  of  my 

and estates,  or  the  same  may  be  paid  for  partly  out 

of  income  and  partly  by  raising  money  on  mortgage  ; 
And  I  authorise  the  trustees  or  trustee  of  this  my  will  to 
mortgage  any  part  of  my  said  estates  to  any  peraon  or 
persons  advancing  money  for  the  puiposes  aforesaid,  and 
the  receipt  of  the  said  trustees  or  trustee  shall  be  a  suflli- 
cieut  discharge  for  any  money  so  to  be  advanced,  and  no 
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the  sale  or  sales,  grant  or  grants  of  the  hereditaments 
and  premises  lastly  hereinbefore  devised,  or  of  any  such 
rights  or  easements  as  aforesaid,  and  of  any  money  to  be 
received  for  equality  of  exchange  as  last  aforesaid  (after 
deducting  therefrom  all  expenses  attendant  upon  such  sales 
or  exchanges,  or  in  anywise  incurred  in  or  incident  to  the 
execution  of  the  tnists  or  powers  aforesaid  or  any  of  them) 
PAT  and  discharge  all  such  and  such  parts  of  my  funeral 
and  testamentary  expenses  and  debts  (including  the  debts 
secured  by  mortgage  on  any  part  of  my  said  estates  in 

),  and  of  the  said  legacy  hereinbefore  bequeathed  to 

my  said  wife,  and  of  the  legacies  which  I  may  bequeath 
by  any  codicil  hereto,  as  the  ready  money  which  at  the 
time  of  my  death  shall  be  in  my  mansion-house  afore- 
said and  standing  in  my  name  in  my  banker's  account 
shall  be  insufficient  to  pay  and  discharge,  it  being  my 
intention  to  exonerate  and  discharge  all  the  remainder  of 
my  personal  estate  from  payment  of  my  funeral  and 
testamentary  expenses  and  debts,  and  the  legacies  afore- 
said, and  to   exonerate   and   discharge  my  said  estates 

in from  the  debts  secured  by  mortgage  thereon  or  on 

any  part  thereof,  and  to  charge  the  same  respectively 
on  the  purchase  and  other  monies  to  arise  and  be  received 
as  last  aforesaid  (r).    Provided  always,  and  I  hereby 

person  advancing  the  same  shall  be  bound  to  inquire  as 
to  the  sum  or  sums  necessary  to  be  raised." 

(r)  As  to  the  incidence  of  mortgage  debts  under  17  &  18  Yict.  c. 
113  (Locke  King's  Act),  and  the  Amendment  Acts,  see  supra, 
p.  249,  note  (m).  The  following  clause  formed  part  of  a  will  in 
which  the  general  personal  estate  was  to  be  the  first  fund  for  the  pay- 
ment of  debts  and  legacies,  including  mortgage  debts ;  and  a  term 
was  limited  in  part  of  the  settled  estates  for  payment  of  general  debts 
(exclusive  of  mortgage  debts)  and  legacies  in  aid  of  the  personal 
estate;  and  as  to  a  mortgage  affecting  part  of  the  settled  estates,  the 
proceeds  of  sale  of  land  devised  in  trust  for  sale  were  directed  to  be 
applied  in  payment  of  that  mortgage.  It  will  be  seen  that  the  object 
of  postponing  the  mortgage  debts  to  the  general  debts  and  legacies 
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47.  — to  pay 
such  of  the  tes- 
tator's funeral 
and  testamentary 
expenses,  debts, 
and  legacies,  as 
the  money  be- 
queathed for 
that  purpose 
shall  be  insof  • 
ficient  to  pay, 
in  exoneration  of 
the  general  per- 
sonal estate  and 
as  to  mortgage 
debts  of  the 
mortgaged 
estates. 


48.  Power  for 
the  trustees  to 
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raise  moibey  by 
mortgage  to  be 
discharged  out 
of  the  purchase 
money. 

47a.  Declara- 
tion as  to  order 
in  which  testis 
tor*s  estate  is 
to  be  applied 
in  payment  of 
debts  and 
legacies. 


declai'e,  that  it  shall  be  lawful  for  the  said  trustees  and 
trustee  for  the  time  being,  to  raise  any  sum  or  sums 

as  to  the  personal  estate,  is  to  prevent  the  term  being  indirectly 
resorted  to  for  payment  of  the  mortgage  dehts.  As  to  the  pay- 
ment of  costs  as  well  of  litigation  as  of  admimstration  by  the 
personal  in  exoneration  of  the  real  estate  when  they  are  not  con- 
verted  into  a  mixed  fand,  see  Bandfidd  v.  Randfield^  II  W.  B. 
847,  referring  to  Pickford  v.  Brown^  2  Kay  &  J.  426,  Stringer  v. 
Earper,  26  Beav.  585. 

'^  And  fob  more  fully  ascertaining  the  order  and  mode 
in  which  it  is  my  will  that  the  different  parts  of  my  real 
and  personal  estate  shall  be  applicable  to  the  payment  of 
my  funeral  and  testamentary  expenses,  debts,  and  legacies, 
I  HEREBY  DECLARE  that  Subject  to  and  after  the  payment 
of  my  charitable  legacies  out  of  and  as  the  first  chai*ge 
upon  such  part  of  my  personal  estate  not  specifically 
bequeathed  as  may  by  law  be  bequeathed  for  charitable 
purposes,  my  funeral  and  testamentary  expenses,  debts 
(other  than  mortgage  debts)  and  general  legacies,  and  the 
legacy  duty  upon  such  of  my  legacies  as  are  or  shall  be 
bequeathed  free  of  duty  (not  including  any  of  the  annual 
or  gross  sums  hereinafter  made  payable  under  the  trusts 

of  the  said  term  of years  or  any  legacy  duty  thereon) 

shall  be  the  next  charge  upon  my  pure  personal  estate 
not  specifically  bequeathed,  and  the  first  charge  upon  my 
mixed  personal  estate  not  specifically  bequeathed,  and 
if  and  so  far  as  my  personal  estate  not  specifically 
bequeathed  shall  not  be  exhausted  by  payment  of  the 
said  funeral  and  testamentary  expenses,  debts  other  than 
mortgage  debts,  and  legacies  and  legacy  duty,  and  such  of 
the  expenses  of  and  incidental  to  the  execution  of  the 
trusts  of  this  my  will  as  may  fall  on  such  personal  estate 
not  specificaUy  bequeathed,  and  to  that  extent  only,  shall 
the  residue  or  surplus  of  such  my  personal  estate  not 
specifically  bequeathed  be  applicable  in  or  towards  the 
discharge  of  debts  owing  by  me  upon  mortgage,  but  to 
that  extent  the  same  shall  (in  exoneration  of  the  respective 
mortgaged  estates)  be  the  proper  and  primary  fund  for 
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of  money  which  may  be  required  for  the  purpose  of      '*f^"* 
executing  or  carrying  into  eflfect  any  of  the  trusts  or 
powers   of  this   my  will,   either  with   reference   to   the 
said    hereditaments    and    premises    lastly   hereinbefore 
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devised  in  settlement  as  aforesaid,  by  mortgage  of  the  said       purposbs. 


hereditaments  and  premises  lastly  hereinbefore  devised  or  

any  of  them,  and  to  pay  off  such  ^mortgages  out  of  the 
monies  to  arise  from  any  sale  of  any  part  of  the  same  here- 
ditaments and  premises,  and  no  person  lending  money 
on  such  security  to  the  said  trustees  or  trustee,  shall  be 
in  anywise  concerned  to  ascertain  whether  such  money 
or  any  part  of  it  is  required  for  the  purposes  aforesaid,  or 
otherwise  as  to  the  propriety  or  regularity  of  such  trans- 
actions. And  I  HEREBY  DECLABE,  that  the  said  trustees  49.  Snrpius 
or  trustee  shall  stand  possessed  of  the  surplus  which  shall  ^^  hdd^upon 

payment  of  such  mortgage  debts,  rateably  and  without 
preference  inter  se,  except  that  as  to  any  mortgage  debt 

charged  on  the estate  hereinafter  devised  [the  estate 

the  mortgage  upon  which  was  specially  provided  for]  the 
same  shall  be  postponed  as  regards  the  title  to  payment  out 
of  my  personal  estate  not  specifically  bequeathed  to  all 
my  other  debts  owing  upon  mortgage ;  And  I  further 
DECLARE  that  if  there  shall  be  a  deficiency  of  my  personal 
estate  not  specifically  bequeathed  to  discharge  the  said 
funeral  and  testamentary  expenses,  debts  other  than 
mortgage  debts,  legacies,  legacy  duty,  and  trust  expenses, 
such  deficiency  shall  be  raised  under  the  trusts  herein- 
before in  that  behalf  declaimed  of  the  said  term  of 

years,  but  such  trusts  shall  not  be  resorted  to  in  aid  of 
the  payment  of  any  debts  owing  by  me  upon  mortgage, 
it  being  my  will  that  such  debts,  so  far  as  not  satisfied 
as  aforesaid  out  of  my  personal  estate  not  specifically 
bequeathed  or  otherwise  specially  provided  for  by  this  my 
will,  shall  be  borne  solely  and  exclusively  by  the  respective 
mortgaged  estates." 
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the  trusts  of 
money  arising 
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profits  till  sale  to 
go  as  tl^e  income 
of  the  lands  to 
be  purchased 
and  settled. 


61.  Power  after 
payment  of 
debts,  &c.|  to 


remain  of  the  monies  to  arise  from  the  sale  or  sales,  grant 
or  grants  of  the  said  hereditaments  and  premises  herein- 
before devised  in  trust  for  sale,  or  of  the  rights  and 
easements  aforesaid,  or  to  be  received  for  equality  of 
exchange  as  last  aforesaid,  after  answering  and  satisfying 
all  the  trusts  and  purposes  aforesaid.  Upon  the  trusts, 
with  and  subject  to  the  powers,  provisoes,  and  declara- 
tions, and  in  the  manner,  hereinbefore  declared  and 
directed  concerning  the  monies  to  arise  from  any  sale  of 
the  said  hereditaments  and  premises  hereinbefore  devised 
in  settlement  under  the  power  of  sale  thereof  hereinbefore 
contained.  And  I  hereby  declare,  that  in  the  mean- 
time and  until  the  said  hereditaments,  real  estate,  and 
premises  hereinbefore  devised  in  trust  for  sale  shall  have 
been  sold,  the  said  trustees  and  trustee  for  the  time 
being,  shall  pay  and  apply  the  rents  and  profits  thereof, 
or  of  so  much  thereof  as  shall  for  the  time  being  remain 
unsold  (after  payment  thereout  of  all  rates,  taxes,  pre- 
miums for  insurance  against  loss  by  fire,  costs  of  repairs, 
and  other  outgoings,  which  they  or  he  shall  think  fit  to 
pay,  and  after  payment  also  thereout  of  the  interest 
upon  all  debts  carrying  interest,  and  upon  all  legacies 
hereinbefore  directed  to  be  paid  out  of  the  monies  to 
arise  by  sale  of  the  same  premises,  and  upon  any  sums 
raised  by  mortgage  of  the  same  premises  as  herein- 
before authorised)  to  the  person  or  persons  for  the 
purposes  and  in  the  manner  to  whom  and  for  and  in 
which  the  rents  and  profits  of  the  hereditaments  to  be 
purchased  by  the  sui-plus  which  shall  remain  as  aforesaid 
of  the  money  arising  from  sale  of  the  said  premises  herein- 
before devised  in  trust  for  sale,  in  pursuance  of  the  trusts 
hereinbefore  declared  by  reference  as  aforesaid,  would 
be  payable  or  applicable,  in  case  such  sale  and  purchase 
and  settlement  as  aforesaid  were  then  actually  made. 
Provided  always,  and  I  hereby  further  declare,  that  as 
soon  as  my  funeral  and  testamentary  expenses,  debts,  and 
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shall  have  been  fully  paid  and  discharged,  it  shall  be  law- 
ful for  the  said  E.  F.,  G.  H.,  and  I.  K.,  and  the  survivors 
and  survivor  of  them,  and  the  heirs  of  such  survivor,  to      bbttlkmbht 

'  '  AND  OTHER  LAVD 

sell  and  convey  all  or  any  part  of  the  said  hereditaments    to  b«  sold  for 

and  premises  hereinbefore  devised  in  trust  for  sale,  either       purposm. 

wholly  in  consideration  of  an  annual  ground  rent  or  fee-  boU  in  congide- 

farm  rent,  to  be  reserved  out  of  or  charged  and  secured  ^j^'^^^^^*®" 

on  the  land  to  be  conveyed,  or  partly  in  consideration  of 

such  a  rent,  and  partly  of  a  gross  sum  of  money,  all  such 

rents  to  be  reserved  or  charged  and  secured,  and  to  be 

made  payable  in  such  manner  as  to  the  said  trustees  or 

trustee  for  the  time  being  shall  seem  expedient  («).     Pro-  62.  Purchaaers 

,  ,         exoneiated  from 

VIDED  ALWAYS  nevertheless,  and  I  hereby  declare,  that  seeing  that  debte, 
no  person  who  may  become  the  purchaser  of  any  part  of  •»*"!>"> 
the  said  last  mentioned  hereditaments  and  premises  in 
consideration  either  wholly  or  partly  of  such  a  rent  as 
aforesaid  shall  be  bound  to  see  or  inquire  whether  my 
funeral  and  testamentary  expenses,  debts,  and  legacies, 
and  such  mortgage  monies  as  aforesaid  have  been  pre- 
viously paid  and  discharged.    And  I  hereby  further  6S.  —the  rents 

so  leseinrfid  to  l)o 

DECLARE  that  all  ground  rents  and  fee-farm  rents  which  gold,  and  in  the 
shall  be  taken  as  the  consideration  or  in  part  considera-  ™^^bie*a8**** 
tion  for  the  purchase  of  the  said  last  mentioned  heredita-  '^"^  *»d 

,  profits. 

ments  and  premises,  or  any  of  them,  shall  be  sold  by  the 
said  trustees  or  trustee  for  the  time  being  in  such  manner 
and  with  such  powers  and  discretions  in  every  respect  as 
hereinbefore  mentioned  and  contained  with  respect  to  the 
said  hereditaments  and  premises  hereinbefore  devised  in 
trust  for  sale,  and  that  the  said  trustees  or  trustee  shall 
stand  possessed  of  the  monies  to  arise  from  such  sales  or 
sale   (so  far  as  circumstances  may  admit  and  require). 


(s)  See  the  extensive  power  of  making  grants  in  fee-farm  rent  for 
building  and  other  purposes,  and  granting  building  and  other  leases 
for  lives  or  years,  ante.  Vol.  iii..  Settlements,  p.  1093,  note» 

VOL.    IV.  L   L 
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the  trofits  of 
mon^  arising 
from  a  sale 
under  the  power 
of  sale  of  the 
settled  estate. 

60.  Ilentsand 
profits  till  sale  to 
go  as  tl\e  income 
of  the  lands  to 
be  purchased 
and  settled. 


61.  Power  after 
payment  of 
debts,  SiCf  to 


remain  of  the  monies  to  arise  from  the  sale  or  sales,  grant 
or  grants  of  the  said  hereditaments  and  premises  herein- 
before devised  in  trust  for  sale,  or  of  the  rights  and 
easements  aforesaid,  or  to  be  received  for  equality  of 
exchange  as  last  aforesaid,  after  answering  and  satisfjdng 
all  the  trusts  and  purposes  aforesaid.  Upon  the  trusts, 
with  and  subject  to  the  powers,  provisoes,  and  declara- 
tions, and  in  the  manner,  hereinbefore  declared  and 
directed  concerning  the  monies  to  arise  from  any  sale  of 
the  said  hereditaments  and  premises  hereinbefore  devised 
in  settlement  under  the  power  of  sale  thereof  hereinbefore 
contained.  And  I  hereby  declare,  that  in  the  mean- 
time and  until  the  said  hereditaments,  real  estate,  and 
premises  hereinbefore  devised  in  trust  for  sale  shall  have 
been  sold,  the  said  trustees  and  trustee  for  the  time 
being,  shall  pay  and  apply  the  rents  and  profits  thereof, 
or  of  so  much  thereof  as  shall  for  the  time  being  remain 
unsold  (after  payment  thereout  of  all  rates,  taxes,  pre- 
miums for  insurance  against  loss  by  fire,  costs  of  repairs, 
and  other  outgoings,  which  they  or  he  shall  think  fit  to 
pay,  and  after  payment  also  thereout  of  the  interest 
upon  all  debts  carrying  interest,  and  upon  all  legacies 
hereinbefore  directed  to  be  paid  out  of  the  monies  to 
arise  by  sale  of  the  same  premises,  and  upon  any  sums 
raised  by  mortgage  of  the  same  premises  as  herein- 
before authorised)  to  the  person  or  persons  for  the 
purposes  and  in  the  manner  to  whom  and  for  and  in 
which  the  rents  and  profits  of  the  hereditaments  to  be 
purchased  by  the  surplus  which  shall  remain  as  aforesaid 
of  the  money  arising  from  sale  of  the  said  premises  herein- 
before devised  in  trust  for  sale,  in  pursuance  of  the  trusts 
hereinbefore  declared  by  reference  as  aforesaid,  would 
be  payable  or  applicable,  in  case  such  sale  and  purchase 
and  settlement  as  aforesaid  were  then  actually  made. 
Provided  airways,  and  I  hereby  further  declare,  that  as 
soon  as  my  funeral  and  testamentary  expenses,  debts,  and 
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legacies,  and  any  suras  raised  by  mortgage  as  aforesaid, 
shall  have  been  fully  paid  and  discharged,  it  shall  be  law- 
ful for  the  said  E.  F.,  G.  H.,  and  I.  K.,  and  the  sui-vivors 
and  survivor  of  them,  and  the  heirs  of  such  survivor,  to 
sell  and  convey  all  or  any  part  of  the  said  hereditaments 
and  premises  hereinbefore  devised  in  trust  for  sale,  either 
wholly  in  consideration  of  an  annual  ground  rent  or  fee- 
farm  rent,  to  be  reserved  out  of  or  charged  and  secured 
on  the  land  to  be  conveyed,  or  partly  in  consideration  of 
such  a  rent,  and  partly  of  a  gross  sum  of  money,  all  such 
rents  to  be  reserved  or  charged  and  secured,  and  to  be 
made  payable  in  such  manner  as  to  the  said  trustees  or 
trustee  for  the  time  being  shall  seem  expedient  (a).  Pro- 
vided ALWAYS  nevertheless,  and  I  hereby  declare,  that 
no  person  who  may  become  the  purchaser  of  any  part  of 
the  said  last  mentioned  hereditaments  and  premises  in 
consideration  either  wholly  or  partly  of  such  a  rent  as 
aforesaid  shall  be  bound  to  see  or  inquire  whether  my 
funeral  and  testamentary  expenses,  debts,  and  legacies, 
and  such  mortgage  monies  as  aforesaid  have  been  pre- 
viously paid  and  discharged.  And  I  hereby  further 
DECLARE  that  all  ground  rents  and  fee-farm  rents  which 
shall  be  taken  as  the  consideration  or  in  part  considera- 
tion for  the  purchase  of  the  said  last  mentioned  heredita- 
ments and  premises,  or  any  of  them,  shall  be  sold  by  the 
said  trustees  or  tiiistee  for  the  time  being  in  such  manner 
and  with  such  powers  and  discretions  in  every  respect  as 
hereinbefore  mentioned  and  contained  with  respect  to  the 
said  hereditaments  and  premises  hereinbefore  devised  in 
trust  for  sale,  and  that  the  said  trustees  or  trustee  shall 
stand  possessed  of  the  monies  to  arise  from  such  sales  or 
sale  (so  far  as  circumstances  may  admit  and  require). 
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sell  in  oonside- 
ration  of  fee- 
fiirm  rents. 


52.  Purchasers 
exonerated  from 
seeing  that  debts, 
&c.|  are  paid] 


53.  — the  rents 
so  reserred  to  be 
sold,  and  in  the 
meantime  to  be 
applicable  as 
rents  and 
profits. 


{$)  See  the  extensive  power  of  making  grants  in  fee-farm  rent  for 
building  and  other  purposes,  and  granting  building  and  other  leases 
for  lives  or  years,  ante.  Vol.  iii..  Settlements,  p.  1093,  note. 
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ground  rents  and  fee-farm  rents  shall  until  sold  be 
applicable  in  the  same  manner  as  if  they  had  been  rents 
and  profits  of  the  said  last  mentioned  hereditaments  and 

54.  Bequest  of     premises.     I   BEQUEATH   uuto   my   said   wife   absolutely 
diamonds^*^*      all  my  jewels  and  trinkets,  excepting  only  my  diamonds 

55.  Bequest  of     ^^^  ^^^  settings  thereof.  And  I  bequeath  all  my  diamonds 
diamonds  and      gjid  the  settings  thereof,  and  also  aU  the  pictures,  prints, 

personal  chattels  °.  .  r  »  r  » 

as  heirlooms.        books,   plate,  linen,   glass,   china,   household  goods  and 

furniture  which  at  my  death  shall  be  in  or  about  my  said 

mansion-house  at aforesaid  (t),  unto  the  said  R  F., 

G.  H.,  and  I.  K.,  their  executors,  administrators,  and 
assigns,  Upon  trust  that  the  said  K  F.,  G.  H.,  and  I.  K., 
and  the  survivors  and  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  shall  permit  the  said 
diamonds  and  the  settings  thereof  to  be  used  and  enjoyed 
by  my  said  wife  during  her  life ;  And  shall  permit  the 
said  diamonds  and  the  settings  thereof  from  and  after  the 
death  of  my  said  wife,  and  the  said  pictures,  prints,  books, 
plate,  linen,  glass,  china,  household  goods  and  furniture 
from  and  after  my  death,  to  go  and  devolve,  &c.  [as  heir^ 

66.  Direction  to   loOWS,    8Upray   p.    438.]       AND    I    HEREBY    DIRECT    that 

tones  of  the'        ^uo  inventory  shall  be  made  of  my  said  diamonds  and  the 
heirlooms ;  settings  thereof,  and  another  of  my  said  pictures,  prints, 

books,  plate,  linen,  glass,  china,  household  goods  and 
furniture,  as  soon  as  may  be  after  my  decease,  and  that 
two  copies  shall  be  made  of  each  of  the  said  inventories, 
aud  that  both  copies  of  each  of  the  said  inventories  shall 
be  signed  by  the  person  for  the  time  being  respectively  in 


(f)  As  to  the  boquost  in  the  text,  see  supra,  p.  27,  note  {d), 
p.  438,  note  (m). 
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possession  of  my  said  diamonds,  and  of  the  said  pictures, 
prints,  books,  plate,  linen,  glass,  china,  household  goods 
and  furniture,  under  this  my  will,  and  by  the  said 
trustees  and  trustee  for  the  time  being  thereof,  and  that 
one  copy  of  each  of  the  said  inventories  shall  be  kept 
by  the  said  trustees  or  trustee,  and  the  other  copy  of 
the  inventory  of  the  said  diamonds  shall  be  kept  by  my 
said  wife  during  her  life,  and  the  other  copy  of  the  inven- 
tory of  the  said  pictures,  prints,  books,  plate,  linen,  glass, 
china,  household  goods  and  furniture,  and  also  the  last  men- 
tioned  copy  of  the  inventory  of  the  said  diamonds  after  the 
death  of  my  said  wife  shall  be  kept  at  my  said  mansion- 
house  at aforesaid.   And  I  herebt  declare  that  the 

said  diamonds,  pictures,  prints,  books,  jewels,  plate,  linen, 
glass,  china,  household  goods  and  furniture  shall  be 
properly  preserved  at  the  expense  of  the  usufructuary 
thereof  for  the  time  being.  But  nevertheless  it  shall 
be  lawful  for  the  usufructuary  for  the  time  being  of  the 
said  plate,  linen,  glass,  china,  household  goods  and  furni- 
ture, with  the  consent  of  the  said  trustees  or  trustee  for 
the  time  being,  to  replace  or  exchange  any  of  the  said 
plate,  linen,  china,  glass,  or  household  goods  and  furniture, 
with  or  for  articles  of  the  same  or  a  like  nature  and  of 
equal  or  greater  value,  and  to  alter  the  fashion  of  the  said 
plate  so  that  the  intrinsic  value  thereof  be  not  diminished. 
And  no  such  usufructuary  as  aforesaid  shall  be  bound  to 
replace  any  such  of  the  said  articles  and  things  as  shall 
be  lost  or  destroyed  by  accident  (otherwise  than  by  fire), 
or  shall  be  worn  out  or  destroyed  in  the  ordinary  course 
and  from  the  reasonable  weai*  and  tear  thereof,  Provided 
nevertheless  that  the  said  trustees  or  tnistee  may  from 
time  to  time  inspect  and  examine  into  the  state  of  the 
said  articles  and  things  and  cause  such  reparations,  resto- 
rations and  replacings  of  the  same  as  they  or  he  shall 
thiuk  proper  to  be  made  at  the  expense  of  the  usufruc- 
tuary.    And  I  FURTHER  declare  that  each  usufructuary 
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57.  ^and  for 
the  preservation 
thereof  at  the 
expense  of  the 
nsufmctuaxy, 
but  with  power 
to  replace  and 
exchange  for 
siinilar  articles. 


58.  Articles  lost 
or  worn  out  not 
to  be  replaced 
unless  required 
by  the  trustees. 
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59.  Direction 
for  insurance 
against  fire. 


60.  Snbetitnted 
articles  to  be 
inventoried,  and 
go  as  original 
heirlooms. 


61.  Trustees 
not  to  be  jxjr- 
sonally  respon- 
sible for  loss  or 
non-insurance 
of  heirlooms. 


for  the  time  being  of  the  said  diamoDds,  plate,  pictures, 
prints,  books,  linen,  glass,  china,  household  goods  and 
furniture  shall  insure  and  keep  insured  against  loss  and 
damage  by  fire  in  some  public  insurance  office  in  London 
or  Westminster  in  an  adequate  sum  all  such  and  so  many 
of  the  said  aiticles  and  things  as  are  for  the  time  being  in 
existence,  and  all  such  articles  and  things  as  shall  be 
substituted  in  the  place  of  any  of  the  articles  and  things 
hereinbefore  bequeathed,  and  in  case  any  of  the  said 
articles  and  things  so  insulted  shall  be  destroyed  or 
damaged  by  fire,  and  any  money  shall  be  received  from 
any  insurance  office  on  account  thereof,  then  the  whole  of 
such  money  (after  deducting  necessary  expenses)  shall,  as 
soon  as  conveniently  may  be,  be  laid  out  in  replacing  or 
repairing  the  articles  which  may  have  been  so  destroyed 
or  damaged.  And  I  further  declare  that  any  articles 
or  things  which  in  pursuance  of  any  of  the  directions  or 
provisions  contained  in  this  my  will  shall  be  substituted 
in  the  place  of  any  of  the  articles  and  things  hereinbefore 
bequeathed  shall  be  specified  from  time  to  time  in  inven- 
tories to  be  made  and  kept  by  the  persons  and  in  manner 
hereinbefore  mentioned  with  respect  to  the  inventories  of 
the  articles  for  which  the  same  shall  have  been  substi- 
tuted, and  all  such  articles  and  things  so  substituted  are 
to  be  in  every  way  subject  to  the  same  trusts  and  provi- 
sions as  are  hereinbefore  declared  and  contained  with 
respect  to  the  articles  and  things  for  which  the  same  shall 
have  been  substituted.  Provided  always,  and  I  hereby 
declare,  that  the  said  trustees  and  trustee,  though  they 
and  he  shall  be  at  liberty  to  intervene  as  they  or  he  shall 
think  fit  for  enforcing  the  presei'vation  and  insurance  of 
the  said  articles  and  the  application  in  manner  herein- 
before directed  of  the  money  to  be  received  in  respect  of 
any  such  insurance,  shall  not  be  personally  answerable 
for  the  loss,  damage,  or  destruction  of  any  of  the  said 
articles,  or  on  account  of  the  same  not  being  so  insured 
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as  aforesaid,  or  on  account  of  the  money  to  be  received  in 
respect  of  any  such  insurance  not  being  applied  in  manner 
hereinbefore  directed  (u),  I  bequeath,  &c.  {general  be- 
quest  of  v/ndisposed  of  personal  estate,  supra,  p,  82]  unto 
my  said  nephew  X.  Y.,  his  executors,  administrators,  and 
assigns,  for  his  and  their  own  use  and  benefit,  in  case  he 
shall  be  living  at  the  time  of  my  death,  but  if  he  shall 
then  be  dead,  then  unto  such  one  of  my  said  cousins  here- 
by made  tenants  for  life  of  the  said  hereditaments  and 
premises  hereinbefore  devised  in  settlement  as  at  my  death 
shall  become  entitled  to  the  receipt  of  the  rents  and  pro- 
fits of  the  same  premises.  [Trustee  clause,  supra,  p.  443. 
Devise  of  trust  and  moi'igage  estates,  p.  58.]  And  I 
HEREBY  appoint  the  said  X.  Y.  sole  executor  of  this  my 
will    In  witness,  &c. 


FRIOIDIHT 
XXIV. 


▼ILL  DIVISINa 

LAITD  IN  STKIOT 

SXrrLBMBRT 

AND  OTHB&  LAND 

TO  BB  SOLD  rOK 

BUILDINQ 

PURP08BS. 

62.  Gonoral 
bequest  of  per* 
Bonal  estate  to 
the  first  tenant 
for  life  of  the 
settled  estates. 


63.  Appointment 
of  executor. 


XXV. 

WILL  of  REAL  and  personal  estate.  Devise  of  estates,  pbwjbdbnt  xxt. 
including  a  reversion  (subject  to  a  term  of  years 
for  payment  of  debts)  in  strict  settlement  in  the 
MALE  line,  including  limitations  for  life  to  sons 
subsequently  born  during  the  testator's  life,  and 
limitations  to  SECOND  and  other  younger  sons  of 
persons  not  made  tenants  for  life,  xtnth  trusts 
during  a  suspense  of  such  issue,  and  a  limitation 
to  a  CLASS  of  persons  (daughters)  of  several  rent- 
charges  with  usual  powers.  Shifting  clauses  to 
take  effect  on  a  second  or  other  younger  son  be- 
coming an  eldest  or  only  son.    Name  and  arms 


WILL  IN  STRK7T 

8BTTLBMBNT 

IN  THB  MALI 

LINB  LIMITINa 

BSTATBS  FOB 

LI7B  TO 

PBR80NS  BORN  IN 

THB  TBSTATOR's 

LirBTIMB. 


(u)  See  a  more  ordinary  form  of  direction  as  to  inventories,  &c., 
^'hen  chattels  are  settled  as  heirlooms,  supra,  pp.  438  et  seq. 
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WILL  IirSTRIOT 

SBTTLBMENT 

IH  THE  MALE 

LINE  LIMITIira 

ESTATE  rOS 

LIFE  TO 

PERSONS  BORN  IN 

THE  testator's 

LIVBTIME. 

1.  General 
devise  of  free- 
hold estates, 
including  a 
reversion. 


2.  To  the  use 
of  trustees  for 
the  term  of 
1000  years ; 


3.  — sabject 
thereto  to  tes- 
tator's son  for 
life; 

4.  — remainder 
to  sons  of  that 
son  bom  in  the 
testator's  life- 
time for  life, 
with  remainder 
to  their  sons  in 
tail  male  ; 


clause.  Bequest  oj  eesidue  of  personal  estate, 
subject  to  the  payment  of  mortgage  and  other 
debts,  to  the  testator's  eldest  son. 

I,  A.  B.,  of  &c.,  hereby  revoke,  &c.  [supra,  p.  26. 
General  devise  of  freehold  estates  "  in  England,  Ireland^ 
the  West  Indies,  or  elsewhere,  including  the  estates  in  the 

several  counties  of and ,  the  reversion  whereof 

is  limited  to  me  by  the  indenture  of  settlement  executed 

on  the  marriage  of  my  son,  D.  B.,  with ,  now  his  wife, 

(but  subject  to  the  preceding  uses  and  estates  therein  re- 
spectively as  to  such  of  the  same  premises  as  are  subject 
to  any  use  or  estate,  or  uses  or  estates,  preceding  the 
estate  or  interest  I  have  power  to  devise  or  dispose  of  by 
this  my  will),"]  To  the  use  of  E.  F.,  of  &c.,  and  Q.  H.,  of 
&c.,   their  executors^  administrators,  and  assigns,  for  the 
term  of  one  thousand  years,  to  be  computed  from  my 
death,  without  impeachment  of  waste.  Upon  the  trusts, 
and  with  and  subject  to  the  powers,  provisoes,  and  declara- 
tions hereinafter  declared  and  expressed  concerning  the 
same ;  and  from  and  after  the  expiration  or  determination 
of  the  said  term  of  one  thousand  years,  and  in  the  mean- 
time subject  thereto  and  to  the  trusts  thereof.  To  the  use 
of  my  son,  the  said  D.  B.,  and  his  assigns  for  his  life,  with- 
out impeachment  of  waste ;  And  from  and  after  the  de- 
cease of  the  said  D.  B.,  To  the  use  of  each  of  ^the  sons  of 
the  said  D.  B.  who  shall  be  bom  during  my  life,  and  the 
assigns  of  such  son,  for  his  life,  without  impeachment  of 
waste,  and  after  his  decease  to  the  use  of  his  first  and 
other  sons  successively,  according  to  their  respective  seni- 
orities, in  tail  male,  so  that  the  elder  of  the  said  sons  of 
the  said  D.  B.  to  be  bom  during  my  lifetime,  and  his  first 
and  other  sons  successively,  and  the  heirs  male  of  their 
respective  bodies,  may  be  preferred  to  and  take  before 
the  younger  of  the  said  sons  of  the  said  D.  B.  to  be  bom 
during  my  lifetime,  and  his  and  their  respective  first  and 
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other  sons,  and  the  heirs  male  of  their  respective  bodies  ;  pmosdkft  xxt. 

And  after  the  failure  or  determination  of  the  uses  here,  will  ik  strict 
inbefore  hmited,  To  the  use  of  the  son  and  sons  of  the      "the  malb 

said  D.  B.  who  shall  be  bom  after  my  decease  succes-  mnb  limitimo 

...  .  BSTATBS  FOJl 

Bively,  aocordiDg  to  their  respective  seniorities,  in  tail        lipbto 

male  ;  with  remamder  To  THE  USE  of  every  son  of  mme  the  testator's 
hereafter  to  be  bom,  and  his  assigns,  for  his  life,  with-       lifetime. 

out  impeachment  of  waste  (except  in  felling  timber  upon  ^  -—remaiiider 

the  estates  at  of  greater  value  in  any  one  year  the  same  son 

than  £ ,  according  to  the  market  price  of  timber  for  testator's  death 

the  time  being)  (a),  and  after  his  decease  to  the  use  of  ^  ^^  ™^® ' 

his  first  and  other  sons  successively,  accordiug  to  their  re-  ^  thetestator's 

spective  seniorities,  in  tail  male,  so  that  the  elder  of  my  jfter-bom  sons 

*• .  '  ^  •'for  life  and  to 

said  sons  hereafter  to  be  bom,  and  his  first  and  other  sons  their  sons  in 

tail  male  * 

successively,  and  the  heirs  male  of  their  respective  bodies  ' 

may  be  preferred  to  and  take  before  the  younger  of  my  said 
sons  hereafter  to  be  born,  and  his  and  their  respective  first 
and  other  sons,  and  the  heirs  male  of  their  respective  bodies; 
And  after  the  failure  or  determination  of  the  uses  herein- 
before limited.  To  the  use  of  my  brother,  E.  B.,  and  his  7.  —remainder 
assigns  for  his  life,  without  impeachment  of  waste  (except  ^^^^^  f^^  iJ/. 
as  aforesaid) ;  And  from  and  after  the  decease  of  the 
said  E.  B.,  To  the  use  of  each  of  the  sons  of  the  said  g  __ren,njnder 
E,  B.  who  shall  be  bom  during  my  life,  and  the  assigns  to  the  sons  of 

^  ,  ,       .  .  .  the  brother  bom 

of  such  son  for  his  life,  without  impeachment  of  waste  in  the  testator's 
(except  as  aforesaid),  and  after  his  decease  to  the  use  ^nd^to  their  * 
of  his   first   and   other   sons  successively,  according   to  sons  in  tail 

.     •  .  ,  inaie  j 

their  respective  seniorities,  in  tail  male,  so  that  the 
elder  of  the  said  sons  of  the  said  K  B.  to  be  bom 
during  my  lifetime,  and  his  first  and  other  sons  succes- 
sively, and  the  heirs  male  of  their  respective  bodies,  may 
be  preferred  to  and  take  before  the  younger  of  the  said 
sons  of  the  said  E.  B.  to  be  bom  during  my  lifetime,  and 


(a)  See  other  forms  restrictive  of  waste,  supra,  pp.  497, 498,  and 
note. 
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WILL  Iir  STRIOT 

SBTTLBMBITT 

IN  THE  M ALB 

LINB  LIMITIira 

ESTATB8  POft 

LIFB  TO 

PBRSOKS  BOBK  IK 

THB  TBSTATOB's 

LIFBTIMB. 

9.  — remainder 
to  the  after-born 
sons  of  the  bro- 
ther in  tail 
male  ; 

10.  — ^remain- 
dom  over ; 

11.  — remain- 
der that  each 
daughter  of  the 
testator  and  of 
his  son  then 
living  may  re- 
ceive an  annual 
rent-charge. 


1 2.  Powers  of 
distress  and 
entry. 


his  and  their  respective  first  and  other  sons,  and  the  heirs 
male  of  their  respective  bodies ;  And  after  the  failure  or 
determination  of  the  uses  hereinbefore  limited,  To  the  use 
of  the  son  and  sons  of  the  said  K  B.  who  shall  be  bom 
after  my  decease  successively,  according  to  their  respec- 
tive seniorities,  in  tail  male ;  with  remainder  To  the 
USE  of  T.  G.  of  &c.,  and  his  assigns  for  his.  life,  with- 
out impeachment  of  waste  (except  as  aforesaid)  ;  And 
from  and  after  the  decease,  &c.  [to  each  of  the  sons  of  T.  G. 
bom  in  testator's  lifetime  for  life,  with  remainder  to  his 
sons  in  tail  male,  remainder  to  the  after-bom  sons  ofT.  0. 
in  tail  male,  as  in  the  case  of  E,  B's  sons,  svbpra'\  \  with 
remainder  To  the  use  and  intent  that  each  daughter  of 
mine,  and  each  daughter  of  my  said  son  D.  B.,  who  shall 
be  living  at  or  immediately  after  the  determination  or 
failure  of  the  uses  and  estates  hereinbefore  limited,  and 
her  assigns,  may  thenceforth  receive  during  her  life  the 

yearly  rent-charge  of  £ ,  to  be  charged  upon  the  said 

hereditaments  and  premises,  and  to  be  payable  by  equal 
quarterly  payments  on  the  twenty-fifth  day  of  March,  the 
twenty-fourth  day  of  June,  the  twenty-ninth  day  of  Sep- 
tember, and  the  twenty-fifth  day  of  December,  without  any 
deduction  except  legacy  duty  and  income  tax  (6),  the  fii'st 
quarterly  payment  of  each  such  rent-charge  to  be  made  on 
such  of  the  said  days  of  payment  as  shall  happen  next 
after  such  rent-charge  shall  take  effect  in  possession  under 
the  limitations  aforesaid,  and  to  be  an  apportioned  pay- 
ment corresponding  to  the  interval  which  shall  have 
elapsed  from  the  time  of  such  rent-charge  taking  effect  in 
possession ;  And  to  the  further  use  and  intent  that 
if  any  such  rent-charge,  or  any  part  thereof,  shall  at  any 
time  be  unpaid,  &c.  [power  of  distress  to  "  the  person  to 
whom  such  rentM^harge  so  in  arrear  is  hereby  made  pay- 
able,"  supra,  p.  458.     Power  of  ent7^,  similarly  modified, 


{b)  See  supra,  p.  402,  note  (A;). 
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BVbpra,  p.  459]  \  And  subject  and  charged  as  hereinbefore 
is  mentioned,  To  the  use  of  P.  R,  the  second  son  of  S.  T. 
by  A-  T.,  her  present  husband  [for  life,  remainder  to  each 
of  the  sons  of  P.  R.  born  in  the  testator* 8  lifetime  for  life 
with  remaiTuler  to  his  sotis  in  tail  male,  remainder  to  the 
after-bom  sons  in  tail  male,  as  in  the  case  of  E,  B.  and 
his  sons  and  issue,  supra,  pp.  519,  520]  ;  with  remainder 
To  THE  USE  of  each  of  the  other  younger  sons  of  the  said 
S.  T.  by  the  said  A.  T.,  who  shall  be  bom  during  my  life- 
time, for  his  life,  without  impeachment  of  waste  (except 
as  aforesaid),  and  after  his  decease,  to  the  use  of  his  first 
and  other  sons  successively,  according  to  their  respective 
seniorities,  in  tail  male,  so  that  the  elder  of  such  other 
younger  sons  of  the  said  S.  T.  by  the  said  A-  T.  to  be  bom 
during  my  lifetime,  and  his  first  and  other  sons  successively, 
and  the  heirs  male  of  their  respective  bodies,  may  be  pre- 
feiTed  to  and  take  before  the  younger  of  such  other  younger 
sons  of  the  said  S.  T.  by  the  said  A-  T.  to  be  born  during 
my  lifetime,  and  his  and  their  respective  first  and  other 
sons,  and  the  heirs  male  of  their  respective  bodies  ;  And 
after  the  failure  or  determination  of,  and  subject  to,  the 
uses  and  estates  hereinbefore  limited.  To  the  use  of 
L.  M.,  of  &c.,  and  N.  O.,  of  &c.,  and  their  heirs,  during  the 
joint  lives  of  the  said  S.  T.  and  A.  T.,  Upon  trust  to  permit 
the  rents  and  profits  of  the  said  hereditaments  and  pre- 
mises  hereinbefore  devised  to  be  received  from  time  to 
time  by  the  person  who,  if  either  of  them  the  said  S.  T. 
and  A.  T.  were  dead,  would  be  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  the  same  pre- 
mises under  the  limitations  hereinafter  contained  (c) ;  And 


PRBOKDINT  ZXY. 

WILL  IK  STRIOT 

8KTTLBMBKT 

IN  THB  M ALB 

LINB  LIMITINa 

BST^TBS  rOB 

LIFB  TO 

PBR80KH  BORH  IN 

THB  TBSTATOR's 

LIFBTIMB. 

13.  Subject 
thereto  to  a 
second  son  of 
living  person 
for  life  with 
remainder  to 
his  issue. 

14.  Remainder 
to  the  other 
younger  sons 

of  the  same  per- 
sons  born  in 
the  testator's 
lifetime  for  life, 
and  to  their 
sons  in  tail 
male. 


15.  Remainder 
to  trustees 
during  the  lives 
of  the  parents 
upon  trust  to 
permit  the  rents 
to  be  received 
by  the  person 
next  in  remain- 
der. 


(c)  When  an  estate  is  limited  to  children  unborn  at  the  testator's 
death  of  a  parent  who  does  not  take  a  life  estate,  the  limitation  of 
a  freehold  estate  to  trustees  during  the  possible  period  of  suspense, 
if  not  necessary  to  preserve  the  contingent  remainders,  is  at  any 
rate  proper  in  order  to  dispose  of  the  rents  and  profits  during  the 
suspense  of  there  being  a  child  in  esse  entitled  under  the  limitations. 


Limitation  and 
trusts  during 
suspense  of 
children  entitled 
when  the  parent 
does  not  take  a 
life  estate. 
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WILL  IN  8TRI0T 

8XTTLXMBNT 

IH  THB  MALI 

LINB  UMITINQ 

ESTATES  TOE 

LIFE  TO 

PERSONS  BORN  IN 

THE  testator's 

LITBTUIB. 


16.  RemaiDder 
to  the  after-born 
sons  of  the  same 
persons  in  tail 
male. 

17.  Renuunders 
over. 


Limitation  to 
trustees  during 
contingency  of 
remainders. 


after  the  decease  of  such  one  of  them  the  said  S.  T.  and 
A.  T.  as  shall  first  die,  To  the  use  of  each  of  the  younger 
sons  of  the  said  S.  T.  by  the  said  A.  T.  who  shall  be  bom 
after  my  decease,  successively,  according  to  their  re- 
spective seniorities,  in  tail  male  ;  with  remainder,  &c.  [to 
E.  F.  for  life,  and  to  his  sons  and  ia^ae,  as  in  E.  BJs  case, 
supra,  ^.  519]  ;  with  remainder,  &c.  [to  W.  X.  (second  son 
of  H.  0.)  for  life,  and  to  his  sons  and  issue,  as  in  P.  iJ.'« 

See  p.  389,  supra,  and  the  references  therein.  This  suspense  may 
of  course  continue  during  the  whole  life  of  the  parent,  or  where  (as 
in  the  will  in  the  text)  both  parents  are  designated,  during  the  joint 
lives  of  the  parents,  and  the  estate  of  the  trustees  should  be  com- 
mensurate with  the  possible  suspense.  The  trusts  of  the  rents  and 
profits  are  usually  declared  (as  in  the  text)  for  the  benefit  of  the 
person  for  the  time  being  entitled  under  the  subsequent  limita- 
tions, but  there  lb  an  inconvenience  of  the  same  nature  as  that 
which  is  incident  to  the  operation  of  a  shifting  clause  (see  ante. 
Vol.  iiL ,  Settlements,  p.  394)  in  transferring  the  right  on  the  birth 
of  a  son  from  a  family  which  has  been  in  possession ;  and  it  may 
be  thought  the  preferable  course  in  a  will  of  the  frame  of  that  in 
the  text,  to  give  the  parent  the  rents  and  profits  during  the  sus- 
pense of  his  or  her  having  issue  entitled.  The  following  general  form 
of  limitation  to  trustees  during  a  suspense  of  contingent  remainders 
may  sometimes  be  conveniently  employed,  but  it  is  not  appropriate 
to  the  case  of  a  remainder  to  a  class  of  persons  as  tenants  in  com- 
mon which  may  be  partially  contingent  by  reason  of  some  members 
of  the  class  not  having  come  into  esse,  or  not  having  attained  vested 
interests  (see  supra,  p.  389,  note) : — 

"And  I  DECLARE,  that  if  at  any  time  there  shall  by 
reason  of  the  cesser  or  determination  of  the  previous  uses 
or  estates  hereby  limited  be  a  suspense  or  contingency  of 
the  then  next  immediate  remainder,  then  and  in  every  such 
case,  and  so  often  as  the  same  shall  happen^  the  said 
hereditaments  and  premises  hereinbefore  devised  shall  be 
and  remain  unto  and  to  the  use  of  the  said  [trustees,] 
their  heirs  and  assigns,  during  such  suspense  or  contin- 
gency as  aforesaid,  upon  trust  to  receive  the  rents  and 
profits  of  the  same  premises,  and  to  pay  the  same  to 
the  person  for  the  time  being  entitled  to  the  first  vested 
beneficial  estate  in  the  said  premises." 
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case,  supra,  p.  521]  ;  with  remainder!  &c.  [to  and  in  trust 
for  the  other  younger  sons  of  H,  (?.,  hy  her  present  husband, 
and  to  their  issue,  the  limitation  to  sons  bom  after  the 
testator's  death  being  preceded  by  a  limitation  to  the 
trustees  during  the  joint  lives  of  the  parents,  as  in  the 
case  of  the  other  younger  sons  of  S,  T.  and  A.  T,,  supra, 
pp,  521,  522] ;  with  remainder,  &c.  [to  Y,  Z.  (second  son 
of  J.  T,)for  life,  and  to  his  sons  and  issue,  as  in  F.  Ii.*s 
case,  supra]  ;  with  remainder,  &c.  [to  and  in  t'i^ustfor  the 
other  younger  sons  of  J,  T,  by  her  present  husband,  and 
to  their  issue,  the  limitation  to  sons  born  after  the  tes- 
taUyr's  death  being  preceded  by  a  limitation  to  the  trustees 
duriTig  the  joint  lives  of  the  parents,  as  vn  tJte  case  of  the 
other  younger  sons  of  S.  T,  and  A:  T.,  supiu] ;  with 
remainder  To  the  use  of  my  own  right  heirs  for 
ever.  Provided  always,  and  I  hereby  declare,  that  no 
person  who  shall  be  en  ventre  sa  mfere  at  my  decease 
shall,  with  reference  to  the  operation  of  the  limitations 
hereinbefore  contained,  be  considered  as  then  born.  Pro- 
vided ALWAYS,  and  I  hereby  declare,  that  if  the  said 
P.  R.,  or  any  of  his  issue  male,  shall  at  my  decease,  or  at 
any  time  thereafter,  be  or  become  the  heir  male  of  the 
body  of  the  said  A.  T.,  or  be  or  become  the  person  who, 
if  the  said  A.  T.  were  then  dead,  would  be  the  heir 
male  of  his  body,  then  and  immediately  thereupon  all 
the  uses  or  estates  for  life  or  in  tail  male  hereinbefore 
respectively  limited  to  the  said  P.  R,  or  any  son  or  sons, 
or  grandson  or  grandsons  of  the  said  P.  R.,  or  such  of 
the  same  uses  or  estates  as  shall  be  then  subsisting  or 
capable  of  taking  effect,  shall  absolutely  determine,  as 
if  the  said  P.  R  were  then  dead  without  issue  male. 
Provided  always,  and  I  further  declare,  that  if  any 
other  younger  son  of  the  said  S.  T.  by  the  said  A,  T., 
or  any  issue  male  of  such  other  younger  son,  shall,  at 
my  decease,  or  at  any  time  thereafter,  be  or  become  the 
heir  male  of  the  body  of  the  said  A.  T.,  or  be  or  become 
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18.  Remainder 
to  the  testator's 
right  heirs. 

19.  ProYifio  as 
to  persons  en 
ventre  sa  m^re 
at  testator's 
death. 

20.  Shifting 
clause  to  take 
effect  on  a 
second  son  or 
his  issue  be- 
coming heir 
male  of  his 
father's  body. 


21.  Shifting 
clause  to  take 
effect  on  any 
other  younger 
son  or  his  issue 
becoming  heir 
male  of  his 
father's  body. 
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24.  Trusts  of 
the  term  of 
1000  years  for 
payment  of 


the  person  who,  if  the  said  A.  T.  were  then  dead,  would 
be  the  heir  male  of  his  body,  then  and  immediately 
thereupon  all  the  uses  or  estates  for  life  or  in  tail  male 
hereinbefore  limited  to  such  other  younger  son  of  the 
said  S.  T.  by  the  said  A.  T.,  and  any  son  or  sons  of  such 
other  younger  son,  or  such  of  the  same  uses  or  estates  as 
shall  be  then  subsisting  or  capable  of  taking  eflfect,  shall 
absolutely  determine,  as  if  such  other  younger  son  of  the 
said  S.  T.  by  the  said  A.  T.  were  then  dead  without  issue 
male.  Provided  always,  &a  [Proviso  as  to  W.  X., 
similar  to  that  in  regard  to  P.  R, :  Proviso  as  to  the  other 
younger  sons  of  H.  0.  by  her  present  husband,  similar  to 
that  in  regard  to  the  other  younger  children  of  S,  T.  by 
A,  T. :  Proviso  as  to  Y.  Z,,  similar  to  that  in  regard  to 
P.  R. :  Proviso  as  to  the  other  younger  sons  of  J,  T,  by 
her  present  husband,  similar  to  that  in  regard  to  tJie  other 
younger  children  of  S.  T.  by  A.  T.]  (d).  Provided 
ALWAYS,  &c.  [Name  aiid  arms  clause^  supra,  pp,  391 — 
395,  with  the  following  additional  proviso^  :  Provided 
ALSO,  and  I  hereby  further  declare,  that  the  determination 
of  the  estate  of  any  person  under  the  proviso  lastly  herein- 
before in  that  behalf  contained,  shall  not  prejudice  or  affect 
any  jointure  or  portion,  or  term  or  terms  of  years  remedies 
or  securities  for  the  same  respectively,  or  any  lease,  which 
before  such  determination  shall  have  been  appointed, 
charged,  or  made,  pursuant  to  the  powers  for  those  pur- 
poses respectively  hereinafter  contained  (e) :  And  I  hereby 
DECLARE,  &c.  [Trvsts  of  the  term  of  one  thousand  years 
to  raise  mxmey  for  the  payment  of  the  testator's  funeral 


{d)  As  to  clauses  for  shifting  an  estate  on  accession  to  other 
estates,  see  ante,  Vol.  iii.,  Settlements,  pp.  368 — 402;  and  see 
other  forms  of  such  shifting  clauses,  infra.  Precedent  XXYI.  and 
notes. 

(e)  It  would  seem  that  this  proviso  is  superfluous,  and  that, 
without  it,  the  shifting  would  take  place  without  prejudice  to  a 
prior  exercise  of  the  powers ;  see  ante,  YoL  iii.,  Settlements, 
p.  368,  note. 
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and  testamentary  expenses,  debts,  and  legacies,  and  apply  prkwdbht  xxv. 

the  same  accordingly,  supra,  p.  469 :    Clause  eocempt-  will  in  strict 

ing  mortgagees  from  inquiry,  supra,  pAlO  :  Power  for  ""hbm'aui 

the  trustees  to  raise  mxmey  before  it  is  ascertained  whether  ^'^*  limitim(» 

,  ,  •MffSA.tVS  FOB 

%t  will  be  wanted,  supra,  p,  471,  with  the  following  ad-        life  to 

dition :  "  but  so,  nevertheless,  that  as  between  the  persons  thb  testator's 
entitled  to  the  different  parts  of  my  estate,  my  personal       """'"• 

estate  not  specifically  bequeathed  shall  be  considered  as  ^^^^^  ^^ 

*  ./J  testamentary 

the  primary  fund  for  payment  of  my  funeral  and  testa-  expenses,  debts, 
mentary  expenses,  debts,  and  legacies,  and  therefore,  if  the  tlth  pfoviSn 
said  real  estate   shall  be  first  resorted  to,  my  personal  ^^^a* theper- 

'       "^    ^  sonal  estate 

estate  not  specifically  bequeathed  shall,  so  far  as  the  same  not  specifically 
will  extend,  make  good  the  money  to  be  raised  out  of  the  ahail  be  the 
said  real  estate  in  exoneration  thereof  or  so  as  to  recoup  f^'IJ^ent 
the  same  "  (/).     Declaration  that  "  any  money  subject  to  ti^ereof. 
be  applied  in  exoneration  of,  or  so  as  to  recoup  the  said 
real  estate,  pursuant  to  the  provision  lastly  hereinbefore 
contained,  and  also  any  money  raised  under  the  trusts  of 
the  said  term  of  one  thousand  years,  but  not  eventually 
applied  in  or  towards  payment  of  my  funeral  and  testa- 
mentary expenses,  debts,  and  legacies  shall  be  "  applied  as 
if  it  had  arisen  under  the  power  of  sale,  supra,  p,  471, 
mutatis  mutandis :  Ultimate  trust  for  reversioner,  supra, 
p>   471 ;  Declaration  as  to  receipt  and  application  of 
rents  duHng  minorities,   supra,   p.    395 :    Power    of 
jointuring,  supra,  p.  399  :  Power  of  charging  portions, 
supra,  p.  409  :  Powers  of  leasing,  supra,  pp,  412  et  seq. : 
Powers  of  granting  licences  to  copyholders,  supra,  p.  415  : 
Power  of  enfranchisement,  supra,  p.  422  :  Power  of  sale 
and  exchange  with  andllaii^  clauses,  supra,  pp.  425  et 
seq."] :    And  I  bequeath  all  the  residue  of  my  personal  25.  Absolute 
estate   and   effects,   whatsoever  and  wheresoever,  which  sonaity  subject 
shall  remain  after  payment  of  my  funeral  and  testamen-  mortcMe^Mid 

other  debts  to 

(/)  This  addition  is  required  in  the  will  in  the  text,  owing  to  the  *{*?  *®«**^'  • 
settled  real  estate  and  the  residuaiy  personal  estate  being  subject 
to  different  destinations. 
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tary  expenses,  debts  (including  debts  owing  by  me  upon 
mortgage,  for  payment  whereof  it  is  my  will  that  my  per- 
sonal estate  not  specifically  bequeathed  shall  be  the  proper 
and  primary  fund  in  exoneration  of  the  respective  mort- 
gaged estates)  (g)  and  legacies,  unto  my  said  son,  D.  B. 
for  his  own  benefit.  [Trustee  clause,  supra,  p.  443  :  De- 
vise of  ti^st  and  mmiga^e  estates  to  E,  F,  and  0.  K., 
supt^a,  p,  58 :  Appointment  of  K  F.  and  0.  H.  as  execiu- 
tors,  p.  61  (A)].    In  witness,  &c.  (i). 


As  to  residaary 
legatee  beiog 
appointed 
executor. 


As  to  the  mode  of 
forming  limita- 
tions in  strict 
settlement 


{g)  See  p.  249,  note  (m),  supra.  ^ 

{h)  When  the  residue  is  bequeathed  absolutely,  with  the  in- 
tention  of  conferring  a  substantial  benefit  on  the  residuary  legatee, 
the  latter  should  in  general  be  one  of  the  executors,  if  not  the  sole 
executor ;  but  when,  as  in  the  text,  the  personal  estate  is  made 
the  primary  fund  for  payment  of  mortgage  as  well  as  of  other 
debts,  it  may  yery  well  happen  that  the  general  personalty  is 
exhausted  in  payment  of  debts,  and  that  nothing  passes  by  the 
residuary  bequest.  In  this  case,  the  real  duty  of  the  executors  is 
to  make  the  personal  estate  go  as  far  as  possible  in  exoneration  of 
the  settled  lands ;  so  that  the  frame  of  the  will  in  the  text,  making 
the  trustees  of  the  term  for  payment  of  debts  also  the  executors, 
is  suitable  to  the  circumstances. 

(t)  It  will  be  seen  that  the  above  Precedent  accomplishes,  by 
means  of  a  series  of  direct  limitations,  the  object  of  rendering 
persons  in  the  line  of  settlement  bom  in  the  lifetime  of  the  tes- 
tator tenants  for  life,  with  remainders  to  their  first  and  other  sons 
in  tail  male,  while  persons  in  a  similar  relation  to  the  course  of 
settlement  but  not  born  in  the  testator's  lifetime  (and  whose  sons, 
therefore,  could  not  take  estates  by  purchase)  are  made  tenants  in 
tail  male.  The  like  object  is  effected,  perhaps,  with  more  sim- 
plicity and  convenience,  in  the  provisoes,  supra,  pp.  391 — 392,  note, 
393,  note,  by  means  of  limitations  in  tail  male  to  the  sons  of  the 
tenants  for  life,  with  a  clause  cutting  down  to  life  tenancies,  with 
remainders  to  their  first  and  other  sons  in  tail,  the  estates  in  tail 
male  of  persons  bom  in  the  testator's  lifetime.  See,  at  page  523, 
supra,  the  proviso  that  no  person  en  ventre  sa  mere  at  the  tes- 
tator's decease  is  to  be  considered  as  then  bom  with  reference  to 
the  operation  of  the  limitations ;  and  as  to  that  proviso,  see  supra, 
p.  391,  note  (/). 

In  the  following  series  of  equitable  limitations  the  plan  of  the 
settlement  is  carried  into  effect  by  means  of  direct  limitations,  as 
in  the  text;  but  the  frame  of  the  limitations  is  somewhat  more 
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compendious,  as,  instead  of  the  estate  of  eacli  tenant  for  life  being 

followed  by  the  estates  of  the  sons  and  their  issue,  there  is  a 

general  description  of  the  whole  class  to  take,  with  explanations     ^^^^  ^  strict 

defining  the  order  in  which  they  are  to  take.  w  the  malh 

LI17B  LIMITING 

"  In  trust  for  each  of  the  daughters  of  my  said  late     estates  foe 
son for  her  life  without  impeachment  of  waste,  with 


LinS  TO 
PBBflOKS  BORN  HT 

remainder  in  trust  for  each  of  the  sons  who  shall  have    thb  testator's 


LirSTIXB. 


been  bom  at  the  time  of  my  decease  of  each  of  the 

daughters  of  my  said  late  son for  his  life  without  Bq«itableUmita- 

°  ...  tions  making 

impeachment  of  waste,  with  remainder  in  trust  for  his  first  sons  bom  in  tho 
and  every  other  son  successively  according  to  their  respec-  Jime^ants^for 
tive  seniorities  in  tail  male,  with  remainder  in  trust  for  life,  and  sons 
each  son  who  shall  be  born  after  my  decease  of  each  of  death  tenants 

the  daughters  of  my  said  late  son  successively  ac-  '^^^^ 

cording  to  their  respective  seniorities  in  tail  male,  the 
trusts  hereinbefore  declared  for  the  daughters  of  my  said  late 

son and  their  issue  male  to  take  eflfect  in  such  order 

and  manner  that  the  elder  of  such  daughters  and  her  first 
and  other  sons  successively  who  shall  have  been  bom  at 
the  time  of  my  decease,  and  the  first  and  other  sons 
successively  of  such  her  sons  and  their  issue  male,  and  the 
first  and  other  sons  successively  who  shall  be  born  after 
my  decease  of  such  elder  daughter  and  their  issue  male 
may  be  preferred  to  and  take  before  the  younger  of  such 
daughters  and  her  and  their  sons  who  shall  have  been 
bom  at  the  time  of  my  decease,  and  the  sons  of  such  sons 
and  their  issue  male,  and  the  sons  who  shall  be  bom  after 
my  decease  of  such  younger  daughter  or  daughters  and 
their  issue  male,  and  in  such  order  and  manner  that  the 
elder  of  the  sons  who  shall  have  been  bom  at  the  time 
of  my  decease  of  each  such  daughter,  and  his  first  and 
other  sons  successively,  and  his  or  their  issue  male,  shall 
be  prefeiTed  to  and  take  before  the  younger  of  the  sons 
who  shall  have  been  born  at  the  time  of  my  decease  of 
each  such  daughter,  and  the  first  and  other  sons  succes- 
sively of  such  younger  son  or  sons  and  his  or  their  issue 
male.  Provided  always,  and  I  hereby  declare,  that  the 
trusts  hereinbefore  declared  for  the  benefit  of  persons  who 
shall  have  been  born  at  the  time  of  my  decease  shall  not 


528 


WILLS. 


PREOBDSVT  XXV. 


WILL  IN  STRICT 

SETTLEMENT 

IN  THE  MALE 

LINE  LIMITING 

ESTATES  FOR 

LIFE  TO 

PBBSONS  BORN  IN 

THE  testator's 

LIFETIME. 


Limitations  to 
testator^s  eldest 
son  and  his 
issae  male. 


Remainders  to 
testator's  other 
sons  and  their 
issue  male. 


Remainders  to 
testator's  daugh- 
ters and  their 
issue  male. 


be  construed  to  include  persons  en  ventre  sa  mere  at  the 
time  of  my  decease,  and  that  the  trusts  hereinbefore 
declared  for  the  benefit  of  persons  who  shall  be  bom 
after  my  decease  shall  be  construed  to  include  persons  en 
ventre  sa  mere  at  the  time  of  my  decease." 

The  following  is  a  form  of  limitatioiis  in  strict  settlement, 
exhausting  the  testator's  issue,  and  carried  as  far  as  the  rules 
of  law  will  permit.  In  this  form  the  primary  limitations  are  to 
the  testator's  sons  and  daughters  and  their  issue  male,  followed  by 
limitations  to  their  issue  general.  If  the  testator's  daughters  and 
their  issue  male  are  postponed  to  the  issue  general  of  the  testator's 
sons,  the  limitations  to  the  issue  of  the  daughters  should,  it  is 
considered,  be  in  tail  general  only,  omitting  the  estates  in  tail 
male: — 

"  To  THE  USE  of  my  eldest  son  D.  B.  during  his  life  with- 
out impeachment  of  waste,  and  after  his  death  TO  THE  USE 
of  my  grandsons,  the  first  and  other  sons  of  the  said  D.  B. 
bom  in  my  lifetime,  successively,  according  to  their  re- 
spective seniorities  for  their  respective  lives,  without  im- 
peachment of  waste;  with  remainder  immediately  after 
the  estate  for  life  of  each  such  grandson,  to  the  use  of  the 
first  and  other  sons  of  the  same  gi'andson  successively, 
according  to  their  respective  seniorities  in  tail  male ;  and 
in  default  of  such  issue  TO  THE  USE  of  all  my  grandsons, 
the  sons  of  the  said  D.  B.  born  after  my  death,  succes- 
sively, according  to  theii-  respective  seniorities  in  tail 
male;  and  in  default  of  such  issue,  TO  THE  USE  that 
my  son  E.  B.,  and  every  son  of  mine  hereafter  to  be  bom, 
and  their  respective  sons  and  grandsons  shall  successively 
take  estates  similar  to  and  in  the  same  order  and  with  the 
same  priorities  as  the  estates  hereinbefore  limited  to  the 
said  D.  B.  his  sons  and  grandsons  respectively,  so  and  in  such 
manner  that  the  elder  of  such  sons  of  mine  and  his  sons 
and  grandsons  shall  always  be  preferred  to  and  take  before 
the  younger  of  such  sons  of  mine  and  his  sons  and  grand- 
sons ;  and  in  the  event  of  the  default  or  failure  of  issue 
male  of  all  my  sons,  TO  the  use  that  my  daughter  F.  B. 
and  every  daughter  of  mine  hereafter  to  be  born  and  their 
respective  sons  and  grandsons  shall  successively  take 
estates  similar  to  and  in  the  same  order  and  with  the 
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same  priorities  as  the  estates  hereinbefore  limited  to  my 
sons  and  their  sons  and  grandsons,  respectively,  so  and  in 
such  manner  that  the  elder  of  such  daughters  of  mine  and 
her  sons  and  grandsons  shall  always  be  preferred  to  and 
take  before  the  younger  of  such  daughters  of  mine  and 
her  sons  and  grandsons;  and  in  the  event  of  the  default  or 
failure  of  issue  male  of  all  my  sons  and  daughters,  TO  the 
USE  of  the  first  and  other  sons  and  daughters  of  each  of 
my  grandsons  being  sons  of  the  said  D.  B.  bom  in  my 
lifetime  successively  according  to  their  respective  seniori- 
ties in  tail,  but  so  and  in  such  manner  that  the  sons 
of  each  such  grandson  shall  be  preferred  to   and  take 
before  the  daughters  of  the  same  grandson,  and  that  the 
sons  and  daughters  of  an  elder  grandson  shall  be  preferred 
to  and  take  before  the  sons  and  daughters  of  a  younger 
grandson ;  and  in  default  of  such  issue,  to  the  use  of  all 
the  sons  of  the  said  D.  B.  bom  after  my  death  successively 
according  to  their  respective  seniorities  in  tail;   and  in 
default  of  such  issue,  TO  THE   USE  of  my  granddaughters 
the  first  and  other  daughters  of  the  said  D.  B.  bom  in  my 
lifetime  successively  according  to  their  respective  seniori- 
ties for  their  respective  lives  without  impeachment  of 
waste ;  with  remainder  immediately  after  the  estate  for 
life  of  each  such  granddaughter,  TO  the  use  of  the  first 
and  other  sons  and  daughters  of  the  same  granddaughter 
successively  according  to  their  respective   seniorities  in 
tail,   but  so  that  the  sons  of  such  grand-daughter  shall 
be  preferred  to  and  take  before  the  daughters  of  the  same 
granddaughter;  and  in  default  of  such  issue,  TO  THE  USE  of 
all  the  daughters  of  the  said  D.  B.  bom  after  my  death  suc- 
cessively according  to  their  respective  seniorities  in  tail ; 
with   remainder  TO  THE  USE  that  the  sons,  grandsons, 
daughters,   and  granddaughters  of  the  said  £.  B.   and 
F.  B.  respectively,  and  of  every  son  and  daughter  of  mine 
hereafter  to  be  bom  shall  successively  take  estates  similar 
to  and  in  the  same  order  and  with  the  same  priorities 
as  the   estates  hereinbefore  limited  to  the  sons,  grand- 
sons, daughters,  and  granddaughters  of  the  said  D.  B.  in. 
remainder  after  the  default  or  failure  of  issue  male  of  all 
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my  sons  and  daughterB,  but  bo  and  in  such  manner  tbat 
the  issue  of  my  sons  shall  be  preferred  to  and  take  before 
the  issue  of  my  daughters,  and  that  the  issue  of  an  elder 
son  of  mine  ^all  always  be  preferred  to  and  take  before 
the  issue  of  a  younger  son  of  mine^  and  that  the  issue  of 
an  elder  daughter  of  mine  shall  always  be  preferred  to 
and  take  before  the  issue  of  a  younger  daughter  of  mine, 
with  remainder,  &c.  [Proviao  as  to  persona  en  ventre  aa 
Tnire  at  tesftator'a  decease,  aupra,  p,  523]." 

The  following  is  a  form  of  appointment  of  protectorB  of  a  settle- 
ment by  will,  with  power  of  appointing  subBtituted  protoctan, 
under  ihB  32nd  flection  of  the  Fines  and  BeooyerieB  Act  (3  &  4 
W.  4,  0.  74)  :— 

"And  I  HEREBY,  under  the  power  for  that  purpose  given 
by  the  Act  for  the  abolition  of  Fines  and  Recoveries, 
and  for  the  substitution  of  more  simple  modes  of  assur- 
ance, appoint  the  said  K  F.,  O.  H.,  and  I.  K.,  and  the 
survivors  and  survivor  of  them,  to  be  protector  of  the 
settlement  made  by  this  my  wiU,  in  lieu  of  the  person  or 
persons  who  would  have  been  the  protector  if  this  clause 
had  not  been  inserted,  for  the  whole  period  for  which 
such  person  or  persons  as  last  aforesaid  or  any  of  them 
might  have  continued  protector ;  and  if  and  whenso- 
ever any  one  or  more  of  them  the  said  R  F. ,  G.  H., 
and  L  K.,  or  any  person  or  persons  appointed  under 
this  power  shall  die,  or  shall  by  deed  relinquish  his  or 
their  office  of  pi'otector,  I  hereby  authoiise  and  request 
the  persons  or  person  continuing  in  the  office  of  pro- 
tector, or  if  there  should  be  no  such  person,  then  the 
persons  or  person  relinquishing  that  office,  to  appoint 
(in  manner  prescribed  by  the  said  Act)  some  proper 
person  or  persons  in  the  place  of  the  person  or  persons 
so  dying  or  relinquishing  his  or  their  office  of  protector, 
to  itie  intent  that  the  number  of  persons  constituting 
the  protector  may,  as  far  as  practicable,  be  kept  up  to 
three." 

Other  forms  for  the  appointment  of  a  protector  will  be  found  in 
Sweet's  Jarm.  Conv.,  Vol.  xi.,  Wills,  p.  857;  Badger'B  Hayee  & 
Jarm.  Cone.  Wills,  8th  ed.,  p.  471.    This  provision  is,  however. 
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yery  rarely  met  with  in  praotioe.     In  Bankei  v.  Le  Despencery  p&koedkht  xzy. 

11  Sim.  608,  the  yice-Chancellor  of  England  reftised  to  sanction  

the  appointment  of  a  protector  under  the  32nd  section  of  the  Act      sittlbmbnt 
in  a  settlement  made  by  the  Court.    The  instructiye  observations      in  thb  male 

of  his  Honour  on  this  point  are  here  transcribed :—  ^^^^  lihitiho 

S8TATSS  VO& 

<<  In  the  first  place,  it  was  stated  to  me  at  the  hearing  on  further  j^^^  ^ 

directions  that  the  plaintiff,  who  under  the  deeds  of  the  7th  and  8th  pbrsons  bobn  ib 
of  August,  1826,  is  the  trustee  upon  trust  to  settie,  does  not  desire    *"  tbstatob's 

to  appoint  a  protector.    By  being  the  trustee  upon  trust  to  settle,  I  ' 

think  he  is  a  settlor  within  the  meaning  of  that  section ;  and  though  Objections  to 
he  is  to  settle  in  such  manner  as  this  Court  shall  direct,  yet,  unless  f^i°*"**  P"*" 
there  is  good  reason  to  the  contrary,  the  Court  ought  to  let  him 
exercise  his  discretion.  In  the  next  place,  the  Act  of  Parliament 
itself  furnishes  reasons  why  a  protector  should  not  be  appointed  by 
the  Court,  unless  upon  a  special  case.  By  the  36th  section  a  pro- 
tector is  made  irresponsible,  and  is  at  liberty  to  act  from  mere 
oaprioe,  ill-will,  or  any  bad  motiye.  By  the  37th  section  a  pro- 
tector is  enabled  to  take  a  bribe  for  giying  consent ;  aod  if  two  or 
three  persons  are  made  protectors,  and  any  one  of  them  incurs  a 
disability  under  the  33rd  section,  then  it  is  questionable  at  least 
whetner  this  Court  could  act  in  lieu  of  such  person  with  the  other 
or  others  who  are  not  disabled ;  and  if  it  could  not,  there  would  be 
no  protector  capable  of  acting.  I  can  easily  conceiye  that  a  case 
might  exist  in  which  it  might  be  advisable  to  appoint  a  protector 
according  to  the  power  given  by  the  Act  of  Parliament,  But  in 
the  present  case  no  special  circumstances  are  stated;  and  it  is 
reasonable  to  presume  that  the  members  of  the  noble  family  who 
will  successively  enjoy  the  settled  estate  will  best  understand  their 
own  interests ;  and  I  think  it  better  to  commit  the  protection  of 
the  estate  to  them  than  to  strangers  who  will  have  the  statutory 
privilege  of  being  uncontrollably  perverse  and  corrupt,  with  the 
chance  of  rendering  the  protectorate  by  crime  or  accident  utterly 
inefficient." 

These  remarks  will,  perhaps,  be  cc^sidared  as  sufficiently  ac- 
counting for  the  statutory  power  to  appoint  a  protector  in  place  of 
the  protector  designated  by  law  being  little  resorted  to ;  but  they 
leave  unnoticed  a  circumstance  which  has  probably,,  beyond  all 
others,  contributed  to  render  this  power  obsolete.  Though  it  may 
at  first  sight  appear  that  increased  strictness  is  given  to  the  settle- 
ment, by  making  the  power  of  defeating  it  depend  upon  persons 
who  have  no  motive  to  do  so,  and  whose  duty  it  would  rather  be 
to  preserve  it  as  long  as  the  law  allows,  yet  in  fact  a  resettlement  in 
ordinary  course  is  an  essential  part  of  the  machinery  by  which  estates 
are  kept  in  settlement  from  one  generation  to  another.  If  through 
the  agency  of  a  protector  unconnected  in  interest  with  the  persons 
entitled  under  the  limitations,  a  resettlement,  with  its  incidental 
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PKBciDENT  xrvi.  WILL  of  REAL  and  personal  estate.    Devise  cf  certain 

REAL  estate  to  the  intent  thxit  wife  ^may  take  two 
RENTCHARGES  during  different  periods  with  a  fro- 
viso  for  CESSER  of  the  second;  surtect  thereto  to 
trustees  for  a  term  of  years  in  tnist  to  raise  por- 
tions for  testator's  younger  cfflLDREN;  subject 

.  thereto  to  testator's  issue  male  in  strict  settlement. 
Shifting  clause  to  take  effect  on  a  devisee  succeed- 
i/ng  to  -a  certain  title  with  a  proviso  for  reverter 
on  another  event.  Devise  of  an  estaie  in  rever- 
sion to  testator's  issue  general  in  strict  settle- 
ment, i/ndv/Ung  a  limitation  to  his  daughters  as 
TENANTS  in  common  in  TAIL.    Trustees  to  present 

.  to  LIVINGS  during  minorities  of  devisees  in  posses- 
sion. Residuary  personalty  to  be  laid  out  in  the 
PURCHASE  of  lands  to  be  settled,  but  actual  in- 

.  vestment  not  to  be  compulsory  unless  upon  requisi- 
tion of  a  person  entitled.  Trustees  may  constitute 
heirlooms  and  allow  the  widow  to  use  them  during 
the  mi/ruyrities  of  devisees.    Appointment  of  monies 

^  and  funds  in  exercise  of  a  power  in  the  testator's 
mxx/rriage  settlcTnent  among  his  children  other 
tha/n  the  first  or  only  son  with  provisions  for 


burdens  on  the  inheritance,  is  prevented  from  being  made  by  the 
tenant  for  life  and  the  tenant  in  tail  when  it  would  in  ordinary 
practice  be  made,  that  is,  on  the  msgority  or  marriage  of  the  tenant 
in  tail,  the  probable  consequence  will  be  afterwards,  and  when  there 
is  no  one  to  check  his  dealings  with  the  estate,  to  admit  the  tenant 
in  tail  to  unrestricted  ownership,  so  that,  in  the  result,  the  oon- 
secutiYe  chain  of  settlement,  by  which  the  stability  of  families  is 
preserved,  is  exposed  to  more  risk  when  a  protector  is  specially 
appointed  than  when  the  protectorship  is  left  to  the  ordinary 
operation  of  law. 


I 
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ADVANCEMENT  arid  MAINTENANCE  hy  REFERENCE  to  ^MOM>M»  xrn. 
the  Settl&lTieilt,  whl  with  two 

DI8TIH0T 

I,  A.  B.,  of  &c.,  hereby  revoke,  &c.  [avmra,  p.  26.    Be-    ""i-wi^ww 
qtiest  to  tesftator'a  wife  of  chattels  %n  mamswTi-houae,        istates 
8v,pra,  p,  376,  and  of  an  imymediate  legacy.    General  ap»oiAL^©Liu8M. 
deviae  of  freehold  estate  in  certain  parishes  andtovm-  i.  General 
ships,  see  supra,  p.  448],    To  the  use  and  intent  that  ^w  of  real 

estate  in  certain 

my  said  wife  C.  B.,  and  her  assigns,  may  during  the  joint  places ; 
Kves  of  herself  and  my  mother  M.  B.,  receive  the  yeariy  tLtteetSor^ 
rentcharge  of  £ :  And  to  the  further  use  and  T^e  during  the 

,  .  .  .  joint  liyee  of 

intent,  that  in  case  my  said  wife  shall  survive  my  said  heraeif  and 
mother,  she  my  said  wife  and  her  assigns,  may  after  the  may  recd^  a  " 
death  of  my  said  mother  during  the  joint  lives  of  herself  "^tc***^  > 
and  my  brother  0.  B.,  receive  the  yearly  rentcharge  of  ^^^BrdBdvJM^ 
£ ,  the  same  rentcharges  of  £ and  £ to  be  jo"^*  U^^  of 

'^  °  ,  ^  neneltand 

respectively  charged  upon  the  said  hereditaments  and  testator's  brother 
premises  lastly  hereinbefore  devised,  and  to  be  payable  anothorrait- 
without  any  deduction  except  legacy  duty  and  income-  ®^^^«^ 
tax  (a)  by  equal  half-yearly  payments,  on  the  twenty- 
fourth  day  of  June,  and  the  twenty-fifth  day  of  December 
in  every  year,  the  first  half-yearly  payment  of  the  said 

first-mentioned  rentcharge  of  £ to  be  made  on  such 

of  the  said  days  of  payment  as  shall  happen  next  after  my 
decease,  and  the  first  half-yearly  payment  of  the  said 

secondly  hereinbefore  mentioned  rentcharge  of  £ to 

be  made  on  such  of  the  said  half-yeai*ly  days  of  payment 
as  shall  happen  next  after  the  decease  of  my  said  mother, 
or  next  after  my  decease  if  my  said  mother  shall  die  in 
my  lifetime,  and  as  to  each  such  rentcharge  the  first  pay- 
ment to  be  an  apportioned  pajrment  corresponding  to  the 
interval  which  shall  have  elapsed  from  the  event  on  which 
the  same  is  respectively  to  commence  as  aforesaid ;  And 
to  the  further  use  and  intent,  &a  [powers  of  distress 
and  entry  to  the  testators  wife  and  her  assigns  for  the 

(a)  See  as  to  these  words,  supra,  p.  402«  note  (k). 
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4.  Power  to 
wife  to  appoint 
a  term  for  fur- 
ther securing 
the  rentcharges. 


6.  Proviso  for 
cesser  in  certain 
events  of  the 
second  rent- 
charge. 


6.  Limitation 
of  the  devised 
estates  (subject 
to  the  rent- 
charges)  to 
tnistees  for 
000  years ; 


recovery  of  "the  said  annual  rentcharge  of  £ or 

£ as  the  case  may  be,"  supra,  pp,  458,  459,  mutatia 

TnutaTidia.']  And  to  the  fuether  use  and  intent,  that 
it  may  be  lawful  for  my  said  wife,  or  her  executors  or  ad- 
ministrators within  one  year  after  her  death,  if  she  or  they 
shall  so  think  fit,  to  appoint  all  or  any  part  of  the  said 
hereditaments  and  premises  so  as  aforesaid  charged  with  the 

payment  of  the  said  yearly  rentcharges  o{£ and  £ 

to  any  person  or  persons  for  any  term  of  years,  upon  and 
for  such  trusts  and  purposes  as  she  or  they  shall  think 
proper  for  further  securing  the  payment  of  or  raising  the 
said  rentcharges  or  either  of  them  and  the  arrears  thereof, 
and  all  costs  and  expenses  in  relation  thereto,  and  any 
such  term  may  be  without  impeachment  of  waste  (6) ; 
Provided  always,  and  I  hereby  declare,  that  if  the  said 
O.  B.  shall  have  issue  male  living  at  the  death  of  my 
said  mother,  or  afterwards  to  be  bom  during  the  life  of 
my  said  wife,  then  and  in  such  case  the  said  rentcharge 

of  £ shall  from  time  to  time  during  so  long  as  any 

issue  male  of  my  said  brother  shall  be  living,  absolutely 
sink  for  the  benefit  of  the  person  or  persons  who  for  the 
time  being  under  this  my  will  shall  be  entitled  to  the  pos- 
session or  the  receipt  of  the  rents  and  profits  of  the  said 
hereditaments  and  premises  lastly  hereinbefore  devised, 
and  so  toties  quoties  whenever  for  the  time  being  there 
shall  be  issue  male  of  my  said  brother  in  existence 
during  the  joint  lives  of  my  said  brother  and  wife.  And 
I  DECLARE,  that  subject  and  charged  as  hereinbefore  is 
mentioned,  the  said  hereditaments  and  premises  herein- 
before devised  shall  remain  and  be  To  THE  use  of  R  F. 
of  &a,  and  G.  H.  of  &a,  their  executors,  administrators, 
and  assigns,  for  the  term  of  nine  hundred  years,  to 
commence  from  my  decease,  without  impeachment  of 
waste,   upon   the    trusts,  and  with  and  subject  to  the 


(b)  As  to  this  form,  see  ante,  Yol.  iii..  Settlements,  p.  319. 
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powers,  provisoes,  and   declarations   hereinafter  declared  PMWM«iraxxvi. 
and  expressed  concerning  the  same ;  And  from  and  after   will  with  two 
the  expiration  or  determination  of  the  same  term  and  in     B^iuMnme 
the  meantime  subject  thereto,  and  to  the  trusts  thereof,     ofdippbrbitt 
To  THE  USE  of  &c.     [Limitation  to  the  testator* a  eldest    withvarious 

or  hfe^  remavnder  to  hisfi/ret  and  other  acne  aucces--  

sively  in  tail  male.    Similar  Ivmitaiiona  to  the  teatator^a  j^'^Sweto'to 
aecoTid  aon  and  to  hia  aona,  aee  aupra  pp.  387,  et  aeq.    Re-  *^®  *^***^' 
mainder  to  the  testator* a  after-horn  aorta  aucceasivdy  for  strict  Bettie- 
life  with  remavnder  to  thevr  aona  aucceaaively  in  tail 
Tnale,  aee  p,  619 ;]   And  after  the  failure  or  determina- 
tion of  and  subject  to  the  uses  and  estates  hereinbefore 
limited,  To  THE  USE  of  my  own  right  heirs  for  ever.    And  s.  Tmate  of 
I  HEREBY  DECLARE,  that  the  Said  hereditaments  and  pre-  90*0^^°! 
mises  are  hereinbefore  limited  to  the  said  E.  F.  and  G.  H. 
their  executors,  administrators,  and  assigns,  for  the  said 
term  of  nine  hundred  years.  Upon  trust,  that  if  there  9,  —to  raiae 
shall  be  any  child  or  children  of  mine  living  at  the  time  of  younger  chil- 
my  decease,  or  bom  in  due  time  afterwards  (other  than  ^^f 
the  first  or  only  son,  or  any  other  son  or  sons  who  before 
his  or  their  respectively  attaining  the  age  of  twenty -one 
years  shall  become  entitled  under  this  my  will  to  the  said 
hereditaments  and  premises  hereinbefore  devised  in  strict 
settlement  for  the  first  estate  of  freehold  in  remainder  im- 
mediately expectant  on  the  said  term  of  nine  hundred 
years)  who  being  a  son  or  sons  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  attain  that  age  or 
marry,  then  the  said  E.  F.  and  Q.  H.,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
shall  by  mortgage  of  the  said  hereditaments  and  premises 
or  any  of  them  for  all  or  any  part  of  the  same  term,  or  by 
the  sale  of  timber  or  minerals,  or  by  and  out  of  the  rents 
and  profits  of  the  same  hereditaments  and  premises,  or  any 
of  them,  or  by  all  or  any  of  the  ways  and  means  aforesaid, 
or  by  any  other  reasonable  ways  or  means,  raise  for  the 
portion  or  portions  of  such  child  or  children  of  mine  as 
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PMoiDBrrxxTi.  aforesaid  (other  than  a  first  or  only  or  other  son  or  sons 

WILL  WITH  TWO  SO  entitled  as  aforesaid)  sach  sum  of  money  as  is  herein- 

sBTTLKxsHTs  &fter  montionod  (that  is  to  say),  If  there  shall  be  but 

OF  Di»FiRKHT  qjjq  g^^[^  child  (other  than  as  aforesaid)  the  sum  of  £ , 

■STATES  ^  * 

AHB  YAKious      to  bo  paid  to  such  child,  being  a  son,  at  his  age  of  twenty" 

one  years,  or  being  a  daughter  at  her  age  of  twenty-one 

aocordi^totiie    J^^s  ^^  day  of  marriage,  which  shall  first  happen  or  have 
"i^JL^^  ^^^    happened  if  the  same  shall  happen  after  my  decease,  but 

of  the  same  shall  have  happened  in  my  lifetime,  then  to 
be  paid  immediately  after  my  decease  ;  And  if  there  shall 
be  but  two  such  children  (other  than  as  aforesaid)  the 

sum  of  £ ^  And  if  there  shall  be  but  three  such, 

children  (other  than  as  aforesaid)   the   sum  of  & , 

And  if  there  shall  be  four  or  more  such  children  (other 

than  as  aforesaid)  the  sum  of  & ^  The  said  sum  of 

& y  £ y  or  £ y  as  the  event  may  happen,  to 

be  divided  between  the  children  for  whose  portions  the 
same  shall  be  raised  as  aforesaid,  in  equal  shares,  to  be 
paid  to  them  respectively,  being  a  son  or  sons,  at  his  or 
their  age  or  respective  ages  of  twenty-one  years,  or  being 
a  daughter  or  daughters  at  her  or  their  age  or  respective 
ages  of  twenty-one  years,  or  day  or  respective  days  of 
mamage,  which  shaU  first  happen  or  have  happened,  if 
the  same  respectively  shall  happen  after  my  decease,  but 
if  the  same  respectively  shall  have  happened  in  my  life- 
time then  to  be  paid  immediately  after  my  decease  (c)  > 
11.  Maintenanoe  AND  UPON  FURTHER  TRUST  that  the  said  trustees  or  trus* 
c  auiM.  ^^^  £^^  ^^  Mxaa^  being  shall  by  and  out  of  the  rents  and 


As  to  tnuta  fo  ^  ^  ^  ^®  general  subject  of  trusts  for  raising  portions,  see 

raising  per-  ante,  Yol.  iii.,  Settlements,  pp.  405—458.    As  to  the  frame  of  the 

tions.  clause  defining  the  class  of  children  to  take,  and  the  amount  of  the 

portions  according  to  the  number  of  the  children,  see  Yol.  iii.^ 
pp.  406 — 410  ;  as  to  the  construction  of  parental  provisions  for 
younger  children,  see  pp.  411—445 ;  and  as  to  the  mode  and  ooets 
of  raising  portions  and  the  interest  on  portions,  see  YoL  iii., 
pp.  446—452. 
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profits  of  the  said  hereditaments  and  premises  comprised  PBioiDnrrxxTi. 
in  the  said  term  of  nine  hundred  years  or  any  part  will  with  two 
thereof,  raise  for  the  maintenance  or  education  of  every        p"*"^' 

'  <'  BITTLBMBST8 

or  any  child  of  mine  for  the  time  being  entitled  in  expec-     o»  w»«mk« 

X8TATK8 

tancy  to  a  portion  under  the  trusts  hereinbefore  declared     axi>  tarious 
such  yearly  sum  or  sums  of  money  (not  exceeding  what  '^"^  ^'^^'^"' 
the  interest  of  the  then  expectant  portion  of  such  child 
would  amount  to  after  the  rate  of  jE4  per  cent  per  annum) 
as  the  said  trustees  or  trustee  shall  for  that  purpose  deem 
sufficient  and  proper^  to  be  paid  in  such  manner  and  at 
such  times  as  to  the  said  trustees  or  trustee  shall  seem 
meet,  and  the  said  trustees  or  trustee  may  either  them- 
selves or  himself  so  apply  the  same  or  may  pay  the  same 
to  the  guardian  or  guardians  of  such  child  for  the  purpose 
aforesaid  without  seeing  to  the  application  thereof  (d), 
Provided  airways,  and  I  hereby  declare,  that  it  shall  be  12.  Advuice- 
lawful  for  the  said  trustees  or  trustee  at  any  time  or  times,  ™^      '*** 
by  the  ways  and  means  aforesaid,  or  any  of  them,  to  raise 
any  sum  or  sums  of  money  not  exceeding  altogether  one- 
half  of  the  then  expectant  or  presumptive  portion  under 
the   trusts  aforesaid  of  any  son  of  mine  for  the  -time 
being  entitled  in    expectancy  to  a  poi-tion    under    the 
same  trusts,  and  to  pay  and  apply  the  money  so  to  be 
raised  for  the  advancement  or  benefit  of  such  son,  in  such 
manner  as  the  said  trustees  or  trustee  shall  think  fit; 
Provided  always,  and  I  hereby  declare,  that  every  sum  is.  ProTiso  as 
of  money  which  shall  be  raised  for  the  advancement  or  ^JchlSvanoe- 
benefit  of  any  such  son  as  aforesaid,  shall  be  considered  ™f "**  ia  to  be 

taken  into  ao 

and  taken  to  be  in  part  of  the  amount  raiseable  for  por-  count  as  part 
tions  under  the  trusts  aforesaid,  either  in  the  event  of  ^  ^   ^°"' 
such  son  becoming  entitled  to  a  portion  under  the  same 
trusts  or  in  the  case  provided  for  in  the  proviso  next  here- 
after contained,  but  not  otherwise;  Provided  always. 


{d)  Ab  to  fhe  trust  for  raising  maintenance,  see  ante,  YoL  iiL, 
p.  455. 
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PEBGiDKHTxxTi.  that  DO  moFe  than  the  sum  of  £ shall  be  raiseable  for 

portions  under  the  trusts  hereinbefore  declai'ed^  and  for 
the  advancement  or  benefit  of  sons  under  the  power  for 
that  purpose  hereinbefore  contained,  so  that  if  by  reason 
of  any  sum  or  sums  having  been  raised  for  the  advance- 
ment or  benefit  of  any  son  or  sons,  but  for  this  proviso 

more  than  the  sum  of  & would  have  been  raiseable 

for  portions  and  for  the  advancement  or  benefit  of  such 
son  or  sons,  so  much  of  the  sum  raiseable  for  such  portions 
as  shall  form  the  excess  shall  absolutely  sink  into  the 
estate  and  not  be  raised  (e) ;  Provided  always,  and  I 
hereby  further  declare,  that  if  I  shall  in  my  lifetime  give 
or  secure  to  or  with  any  child  for  whom  a  portion  is  in- 
tended to  be  hereby  provided  as  aforesaid  any  sum  or 
sums  of  money  for  or  towards  his  or  her  advancement, 
then  and  in  every  such  case,  unless  I  shall  in  writing 
otherwise  direct,  if  such  sum  or  sums  shall  be  equal  to  or 
greater  than  the  whole  of  the  portion  intended  to  be  hereby 
provided  for  such  child,  the  same  shall  be  accounted  in 
full  satisfaction  of  the  whole  of  such  portion,  but  if  such 
sum  or  sums  shall  be  less  than  such  portion,  the  same 
shall  be  accounted  as  part  of  such  portion,  and  such  money 
only  shall  be  raised  under  the  trusts  of  the  said  term  of 
nine  hundred  years  for  the  portion  of  the  child  to  or  with 
whom  such  sum  or  sums  shall  be  given  or  secured  by  me 
as  aforesaid,  as  together  with  such  sum  or  sums  of  money 
will  amount  to  and  complete  the  sum  of  money  intended 
to  be  hereby  provided  for  such  child  under  the  trusts  oi 
the  said   tenn  of  nine  hundred    years  (/) ;    Pbovided 


14.  PfoviBO 
limiting  the 
total  amoojat 
raiseable  for 
portiooB  and 
advancement. 

15.  Suns  ad- 
vanced by  the 
testator  in  his 
lifetime  to 
children  to  be 
in  satisfaction 
pro  tanto  of 
their  shares. 


Satisfaction  of 
portions  l^ 
advances. 


(e)  As  to  these  provisoes,  see  ante,  Vol.  iii.,  p.  454,  note  (s). 

(/)  Compare  with  the  clause  in  the  text  that  in  Yol.  iii.,  Settle- 
ments,  ante,  p.  992,  note.  It  will  be  seen  that  the  clause  last 
referred  to  makes  the  settlor  a  purchaser  for  his  own  benefit  of  the 
younger  children's  portions  to  the  extent  of  advancements  made  by 
him,  whereas  in  the  clause  in  the  text,  the  estate  will  be  exonerated 
to  the  extent  of  the  sums  advanced,  a  provision  which  would  more 
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ALWAYS,  and  I  hereby  declare,  that  subject,  &c.  [trust  to  prhoimmi  xxvi. 
j)€r7mt  surplus  rents  to  be  received  by  reversioner,  supra,  will  with  two 
p,  494]  (g) ;  Provided  always,  and  I  hereby  declare  my     s^^^^^tb 

will  to  be,  that  if  my  said  son [the  eldest  son],  or  my     <^»  diwiebht 

said  son [the  second  son],  or  any  son  of  mine  hereafter     ami>  various 

to  be  bom,  shall  succeed  to  the  title  and  dignity  of ,  and  * 

any  younger  son  of  mine,  or  any  issue  male  of  any  such  ^^-  ®^J^*i^ 
younger  son,  shall  be  then  living,  then  and  in  such  case  effect  on  any 
and  immediately  thereupon  and  so  often  as  the  same  shall  tator  attainipg 
happen,  the  said  hereditaments  and  premises  hereinbefore  *  ^*'^**^  ^^^^ 
devised  in  strict  settlement  shall  go  and  remain  to  the 
uses,  upon  the  trusts,  and  with  and  subject  to  the  powers, 
provisoes,  and  declarations  to,  upon,  with,  and  subject  to 
which  the  same  premises  would  have  stood  limited  and 
settled  under  this  my  will,  if  the  son  who  shall  so  succeed 

to  the  title  and  dignity  of as  aforesaid  were  dead 

without  issue  male,  but  without  prejudice  (except  as  here- 
inafter is  provided)  to  any  estates  or  charges  which  may 
have  been  created  by  the  exercise  of  any  of  the  powers 
hereinafter  contained.     Provided  always,  and  I  hereby  17.  ProyiBo  for 
further  declare,  that  if  by  virtue  of  the  proviso  lastly  here-  ^iBreof^** 


mne 


inbefore  contained  the  said  hereditaments  and  premises  male  of  the  aon 

*  to  whom  the 

hereinbefore  devised  in  strict  settlement  shall  have  shifted  estate  shall 

to  my  said  son — [the  second  son],  or  any  of  his  issue  male,  and  of  afterbom 

or  to  any  subsequently  bom  son  of  mine,  or  any  issue  male  ^'^ 
of  any  such  subsequently  bom  son,  and  there  shall  after- 
wards be  a  failure  of  issue  male  of  such  son  or  sons  of 


generally  fall  in  with  the  scheme  of  testamentary  disposition.  See 
also  the  cases  collected  ante.  Vol.  iii.,  p.  993,  note,  as  to  the 
satisfaction  of  portions  by  advances. 

(g)  As  to  the  question  whether  the  whole  amount  charged  for 
portions  may  be  raised  when  some  of  the  portions  are  payable,  see 
ante,  Yol.  iii.,  pp.  456 — 458.  See  also  a  form  giving  the  trustees 
power  to  raise  the  portions  after  the  amount  which  will  be  raiseable 
has  been  ascertained,  though  its  destination  may  remain  partly 
in  suspense,  ante,  YoL  iii.,  p.  996,  note. 
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?BioiDBrTxm.  mine  as  shall  have  been  bom   subsequently  to  the  son 

WILL  WITH  TWO    o  wing  to  whose  succession  to  the  title  and  dignity  of , 

ramiicnTs  ^  aforesaid,  the  same  hereditaments  and  premises  shall 

OF  DiFFKBiHT  h^ye  SO  shiftod  as  aforesaid.  Then,  and  in  such  case,  and 

MTATM 

AFD  YAEious     immediately  thereupon  the  said  hereditaments  and  pre- 
mises hereinbefore  devised  in  strict  settlement  shall  return 


8PI0IAL  OLAUnS. 


and  remain,  to  the  uses,  upon  the  trusts,  and  with  and 
subject  to  the  powers,  provisoes,  and  declarations  to,  upon, 
with,  and  subject  to  which  the  same  would  have  stood 
limited  and  settled  if  the  proviso  for  shifting  hereinbefore 
18  On  the  contained  had  not  been  inserted  in  this  my  wilL  Pro- 
estate  being        viDED  ALSO,  and  I  hereby  further  declare,  that  in  the  case 

shifted  from  any 

fM>n  jointnres        of  a  SOU  of  mine  SO  Succeeding  as  aforesaid,  and  of  the  said 
TOn to eeie-       hereditainents  and  premises  so  shifting  as  aforesaid,  then 

and  in  every  such  case,  and  immediately  thereupon,  any 
yearly  rent-charge  or  rent-charges  which  shall  have  been 
charged  by  such  son  under  the  power  of  jointuring  herein- 
after contained,  and  any  term  or  terms  of  years  which 
may  have  been  limited  by  such  son  for  securing  the  same 
shall  absolutely  (and  not  so  as  to  be  restored  by  such 
19.  — andpor-  reverter  as  aforesaid)  cease  and  determine.  Provided 
tiong  limited  by    jj^^q  ^^^  j  hereby  further  declare,  that  in  the  case  of  a 

Bucn  son  to  "  ^ 

cease  except  10     sou  of  mine  80  succeeding  as  aforesaid,  and  of  the  said 

far  as  they  have 

become  rested,     hereditaments  and  premises  so  shifting  as  aforesaid,  then 

and  in  every  such  case,  and  immediately  thereupon,  any 
charge  or  charges  which  shall  have  been  made  by  such  son 
under  the  power  of  charging  with  portions  hereinafter 
contained  (except  as  to  any  portion  or  portions  which  may 
have  actually  become  a  vested  interest  or  vested  interests 
in  any  child  or  children  of  such  son  under  any  exercise  of 
the  said  power  of  charging  with  portions)  shall  absolutely 
(and  not  so  as  to  be  restored  by  such  reverter  as  aforesaid) 
cease  and  determine,  and  the  term  or  terms  of  years  (if 
any)  which  shall  have  been  limited  under  the  said  power 
of  charging  with  portions  shall  also  (unless  any  portion 
or  portions  intended  to  be  thereby  secured  shall  then 
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have  become  a  vested  interest  or  vested  interests)  cease  pmoidiht  xxn. 
and  determine,  and  if  any  portion  or  portions  intended  to    will  with  two 
be  secured  by  any  such  term  or  terms  of  years  shall  have     BBnLsxwTB 
then  become  a  vested  interest  or  vested  interests,  all  the 
trusts  which  shall  have  been  declared  of  such  term  or 
tema  of  yeaxs,  so  far  as  relates  to  any  portion  or  portions 
intended  to  be  thereby  respectively  secured  which  shall 
not  then  have  become  vested,  or  any  annual  sum  or  sums 
payable  in  respect  thereof  respectively^  shall  cease  and 
determine  (A).     [Declaration  as  to  receipt  and  application 


or  DIFFIRIVT 

BSTATBB 

JlXD  YABIOUS 

BPIOIIL  CLAUSKS. 


(h)  As  to  shifting  daoses  in  general,  see  ante,  Yol.  iii.,  Settle- 
ments, pp.  349 — 402 ;  supra,  p.  338,  note  {g).  As  to  clauses  for 
shifting  an  estate  on  the  aooession  of  the  family  estate,  see  ante, 
Yol.  iii.,  pp.  368 — 402.  To  the  cases  cited  in  pp.  370  et  seq.  as  to 
the  event  in  which  the  shifting  clause  is  to  have  effect,  add 
Meyrkk  v.  Laws^  L.  R,  9  Ch.  Ap.  237,  where  the  shifting  clause 
was  held  not  to  have  taken  effect,  on  the  twofold  ground  that  the 
acquisition  of  the  other  estate  was  under  substantially  a  new  title, 
and  that  the  estate  was  diminished  in  quantity.  As  to  the  con- 
struction of  a  clause  shifting  an  estate  on  the  devisee  ''becoming  the 
eldest  son "  of  his  father,  see  Bathurst  v.  Stanley,  4  Oh.  D.  251, 
S.  C.  on  App.,  nom.  BcUhurst  v.  Errington,  2  App.  Gas.  698. 

It  has  been  noticed  (ante,  Yol.  iii.,  p.  369,  note  (a),)  that  shifting 
clauses  to  take  effect  on  such  an  event  as  succeeding  to  a  title, 
which  is  definite  and  free  from  uncertainty,  are  preferable  to  those 
which  are  made  to  take  effect  by  express  reference  to  the  accession 
of  another  estate.  As  to  the  construction  of  clauses  shifting  an 
estate  on  succession  to  a  title,  see  Cope  v.  Earl  De  la  Warr,  L.  B., 
8  Gh.  Ap.  982.  In  the  following  clause  an  attempt  has  been  made 
to  obviate  some  of  the  difficulties  which  have  arisen  in  connection 
with  the  operation  of  shifting  clauses  to  take  effect  on  the  accession 
of  an  estate  (see  ante,  Yol.  iii.,  pp.  369  et  seq.).  It  will  be  seen  that 
in  this  form  jointures  and  portions  previously  charged  are  preserved 
notwithstanding  the  shifting  of  the  estate.  It  will  be  noticed  also 
that  this  form  does  not  in  any  event  contemplate  a  reverter  of  the 
estate  after  it  has  once  shifted : — 

"  Provided  always,  and  I  hereby  declare,  that  if  any  j^^  shiflaii 

son  or  other  issue  male  of  the  said within  the  scope  cUase  to  take 

of  the  limitations  hereinbefore  contained  shall,  by  any  ^o^i©^^ 
means  whatsoever,  become  actually  entitled  to  the  posses-  fanuly  estate, 
sion  or  the  receipt  of  the  rents  and  profits  of  the  family 
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of  rents  during  mvnoritiea,  supra,  p,  395.   Power  ofjoin^ 
turvng,  supra,  p,  399.  Power  to  charge  portions,  supra,  p. 


estate  of  the  said 
in  the  county  of  - 


ld&.  The  same 
Another  form. 


—  (meaning  thereby  the estate 

—  or  the  bulk  thereof,  whether  con- 
sisting of  the  same  premises  as  that  estate  now  consists 
of  or  in  any  manner  altered  in  the  way  of  addition,  substi- 
tution, diminution,  or  otherwise,  and  so  that  this  proviso 
shall  not  be  rendered  inoperative  by  reason  of  such  estate 
or  any  part  or  parts  thereof  being  subjected  to  any 
charges  or  incumbrances  whatsoever),  then  and  so  often 
as  the  same  shall  happen,  and  thereupon,  every  estate 
hereinbefore  limited  for  life  or  in  tail  male  to  the  son  of 

the  said who  or  any  of  whose  issue  male  shall  so 

become  entitled,  and   (as  to  any  such  son  to  whom  an 
estate  for  life  is  hereinbefore  limited)  to  the  first  and  other 
sons  successively  of  such  son,  shall  absolutely  determine, 
and  the  said  premises  hereinbefore  devised  shall  go  and 
remain  to  the  uses,  upon  the  trusts,  and  with  and  subject 
to  the  powers,  provisoes,  and  declarations  to,  upon,  with, 
and  subject  to  which  the  same  premises  would  have  stood 
limited  and  settled  by  virtue  of  this  my  will  if  such  son 
had  died,  and  there  had  been  a  general  failure  of  his  issue 
male;  But  nevertheless,  without  prejudice  as  to  any 
son  of  the  said to  whom  an  estate  for  life  is  herein- 
before limited  to  any  jointure  or  portions  which  may  have 
been  charged  by  such  son  under  the  respective  powers 
for  those  purposes  hereinafter  contained,  before  such  son 

shall  have  become  entitled  in  possession  to  the  

estate  as  aforesaid,  and  without  prejudice  to  any  powers, 
remedies,  or  terms  of  years  for  securing  or  nosing  any 
such  jointure  or  portions  respectively." 

The  following  form  is  applicable  to  a  case  in  which  both  estatee 
are  settled  by  the  will : — 

"  \Bemse  of  an  estate  to  testator^s  second,  third,  Jtc, 
sons,  and  their  issue  male  in  strict  settlement  with 
remainder  to  testator's  eldest  son  and  his  issue  male  in 
strict  settlement].     Provided   always,  and  I   hereby 
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409.    Powers  of  leasing,  aujyra,  pp.  412  et  seq.    Power  of  pmoidott  xxvi. 
sale  amd  exchange,  supra,  pp.  425  et  seq.  Devise  of  copy-    will  wm  two 


DISTIHOT 
SSTTLmNTS 


declare,   that  in  case   the   said  [second  son]  or  any  of    ofdiffiewit 

K8TATI8 

his    issue   male   or   any  other  younger  son  of  mine  or     avdyamoto 
any  issue  male  of  any  such  younger  son   shall   or  if  of  ^^*"^  qlaubbs. 
full   age  would   under  the  limitations  hereinafter    con- 
tained  of  the  estate  hereinafter  devised,  become 

entitled  to  the  actual  possession  or  the  actual  receipt 
of  the  rents  and  profits  of  the  same  estate^  then  and 
so  often  as  the  same  shall  happen^  every  estate  in  the 
hereditaments  and  premises  hereinbefore  devised  limited 
to  the  younger  son  of  mine  or  to  the  issue  male  of  the 
younger  son  of  mine  who   or  any  of  whose  issue  shall 

so  become  entitled  to  the  estate  as  aforesaid,  shall 

absolutely  cease  as  if  the  younger  son,  who  or  whose  issue 
male  shall  so  become  entitled,  had  then  died  without 
ever  having  had  any  issue  male,  and  from  and  after  such 
cesser  of  the  estate  of  the  son  and  the  estate  of  the  issue 
male  (if  any)  of  the  son  who  or  whose  issue  male  shall  so 
become  entitled  as  aforesaid,  the  said  hereditaments  aud 
premises  hereinbefore  devised  shall  go  and  remain  to  the 
uses,  upon  the  trusts,  and  subject  to  the  powers,  provisoes, 
and  declarations  to,  upon,  and  subject  to  which  the  same 
premises  would  have  stood  limited  and  settled  by  virtue 
of  this  my  will  in  case  the  son  who  or  any  of  whose  issue 
male  shall  so  become  entitled  to  the estate  as  afore- 
said had  actually  died  at  the  time  when  he  or  any  of  his 
issue  male  shall  so  become  entitled  without  ever  having 
had  any  issue  male." 

In  the  following  form,  the  shifting  olause  is  to  operate  on  the 
acquisition  of  other  estates  of  a  specified  yearly  value.  The  class 
from  whom  the  shifting  is  *to  take  place  consists  of  tenants  for  life 
and  tenants  in  tail  male  by  purchase,  and  when  the  estate  shifts 
from  a  tenant  in  tail  male  (the  son  of  a  tenant  for  life)  the  estates 
in  tail  male  of  the  other  sons  of  that  tenant  for  life  are  also 
defeated : — 

"  Provided  always,  and  I  hereby  declare,  that  if  my  ig^  ShihiM 
said  grandson or  any  other  son  younger  in  aire  of  ^"*  *®  ***^® 

^  effect  on  ftoces- 
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PBxon>ivTxxyi.  holds  in  the  wj/me  parishes  and  townships  to  the  trustees 
WILL  WITH  TWO    and  their  heirs  upon  ti^vMs  to  correspond  with  the  uses  of 

DiSTnroT 

8STTL1M1HT8 

or  DIFf  IRINT 

*^*^l!!«-     niy  daughter ,  whether  tenant  for  life  or  tenant  in 

8PB0IAL  oLAusBs.  tall  male  under  this  my  will,  or  any  son  of  the  said 
sion  of  estate  of  [ffrandson],  or  any  son  of  any  other  son  younger  in  age 
^cified  yewriy    ^nd  bom  in  my  lifetime  of  the  said  [daughter],  shall  at 

any  time  or  times  hereafter  become  entitled,  either  at  law 
or  in  equity,  in  possession  or  subject  only  to  leases  at 
rackrents,  as  tenant  for  life,  or  for  a  term  of  years  deter- 
minable on  a  Ufe  or  lives,  or  for  any  greater  estate,  whether 
as  tenant  in  tail  male  or  in  tail  general  or  as  tenant  in  fee 
simple  or  otherwise,  to  any  manors,  lands,  or  heredita- 
ments which  have  been  or  shall  be  devised  or  settled  by 

the  said or  his  father  or  mother,  or  the  father  or 

mother  of  either  of  them,  or  any  descendant  or  descendants 
of  such  last  mentioned  father  or  mother,  or  by  two  or 
more  of  such  persons,  or  of  or  to  which  any  such  person 
or  any  two  or  more  of  such  pei'sons  shall  die  seised  or 
entitled,  or  which  shall  by  any  means  whatsoever  be  sub- 
stituted for  any  manors,  lands,  or  hereditaments  so  devised 
or  settled  or  of  or  to  which  such  person  or  persons  shall 
so  die  seised  or  entitled,  and  which  premises  (after  satisfy- 
ing the  interest  of  the  mortgages  or  other  incumbrances 
bearing  interest  then  affecting  the  same,  and  the  rent- 
charges  or  other  yearly  payments  annually  payable  there- 
out and  charged  thereupon,  and  the  average  of  deductions 
to  be  made  thereout  for  or  in  respect  of  taxes  and  other 
parliamentary  impositions,  any  income-tax  only  excepted) 

shall  be  of  the  annual  value  of  £ or  upwards,  whether 

such  premises  be  freehold  of  inheritance  or  for  lives  re- 
newable, or  copyhold  of  inheritance  or  for  lives  renewable, 
or  leaseholds  for  long  terms  of  years  or  renewable,  or  of 
all  or  one  or  more  of  such  several  tenures,  and  any  son 
posterior  in  limitation  under  this  my  will  of  the  said 
[daughter]  or  any  issue  male  of  any  such  son  shall  be 
then  living,  or  any  son  of  the  said  [daughter]  shall  be  sub- 
sequently bom,  then  and  in  such  case,  and  immediately 
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the  freeholds,  supra,  p.  434,  varied  by  reference-  to  the  prbordint  xxvt. 
locality],    I  devise  all  the  manors  or  lordships,  advowsons,    will  with  two 

DISTINCT 
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OF  DITVERKNT 

upon  such  person  becoming  so  entitled  or  upon  the  birth  estates 
of  any  subsequently  born  son  of  the  said  [daughter]  (as  snaiAh  clauses. 
the  case  may  be),  if  the  person  who  shall  so  become  20  Devise  of 
entitled  shall  be  tenant  for  life  in  possession  or  in  reTereionin 
remainder  under  this  my  will,  the  estate  limited  to  the 
use  of  such  person  and  his  assigns  during  his  life,  and 
the  limitations  hereinbefore  contained  to  his  first  and 
every  other  son  in  tail  male  shall  absolutely  cease  and 
determine,  and  if  the  person  who  shall  so  become  entitled 
shall  be  tenant  in  tail  male,  either  in  possession  or  in 
remainder  under  this  my  will,  the  limitation  to  him  in 
tail  male,  and  in  case  of  such  person  being  a  son  of  any 
son  born  in  my  lifetime  of  the  said  [daughter],  then  also 
the  limitations  hereinbefore  contained  to  his  brother  or 
brothers  in  tail  male  shall  absolutely  cease  and  determine, 
and  in  the  said  respective  cases  the  said  hereditaments 
and  premises  hereinbefore  devised  in  strict  settlement 
shall  go  and  remain  to  the  uses,  upon  the  trusts,  and  with 
and  subject  to  the  powers,  provisoes,  and  declarations  to, 
upon,  with,  and  subject  to  which  the  same  premises  would 
have  stood  limited  and  settled  under  this  my  will,  if  the 
person  who  shall  so  become  entitled  were  actually  dead 
and  there  were  a  failure  of  his  issue  male,  and  if  in  the 
case  of  such  person  being  a  son  of  a  son  bom  in  my  life- 
time of  the  said  [daughter]  there  were  also  a  failure  of  the 
issue  male  of  such  son  of  the  said  [daughter],  but  without 
prejudice  to  any  preceding  limitation  or  limitations  under 
this  my  will,  and  to  any  lease  or  leases  made  by  such 
person  if  tenant  for  life  in  possession  under  the  power  in 
that  behalf  hereinafter  contained  before  such  cesser  or 
determination.  Provided  always,  and  I  further  declare.  Reverter  clause, 
that  if  by  virtue  of  the  proviso  lastly  hereinbefore  con- 
tained the  said  hereditaments  and  premises  hereinbefore 
devised  in  strict  settlement  shall  have  shifted  to  any  son 
posterior  in  limitation  of  my  said  daughter or  any 
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fee  in  certain 
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21.  — ^to  certain 
uses  in  faTour  of 
testator's  wife 
and  sons  and 
their  issue  ; 


messuages,  farms,  lands,  tenements,  and  otber  hereditaments 

and  real  estate  in  the  county  of ,  to  which  I  am  entitled 

in  remainder  expectant  on  the  decease  of  my  said  brother 
0.  B..  and  default  or  failure  of  his  issue  male,  for  an  estate 
of  inheritance  in  fee  simple,  by  virtue  of  or  under  an  inden- 
ture dated  the day  of ,  and  expressed  to  be  made 

between  [parties],  with  their  rights,  members,  and  ap- 
purtenances. To  THE  USE  and  intent  that  my  said  wife  &c. 
[may  take  a  rent-charge  wUh 'powers  of  distress  a/nd  entry , 
supra,  pp.  468,  459  ;  and  power  of  appointing  a  term, 
supra,  p.  534]  ;  And  subject  and  charged  as  hereinbefore 
is  mentioned.  To  the  use,  &c.  [Limitations  to  the  tes^ 
tator^s  sons  for  life  and  their  issue  in  tail  rmle  and  in 


As  to  settlement 
of  leaseholds  by 
reference  to 
freeholds  in 
strict  settle- 
ment subject 
to  a  shifting 
clause. 


issue  male  of  any  such  son,  and  there  shall  afterwards  be 
a  failure  of  issue  male  of  such  son  or  sons  of  my  said 
daughter  — —  as  are  under  the  limitations  of  this  my  will 
posterior  in  limitation  to  the  son  from  whom  the  same 
hereditaments  and  premises  shall  have  so  shifted  as  afore- 
said, then  and  in  such  case  and  immediately  thereupon 
the  same  hereditaments  and  premises  shal]  return,  be,  and 
remain  to  the  uses,  upon  the  trusts,  and  with  and  subject 
to  the  powers,  provisoes,  and  declarations  to,  upon,  with, 
and  subject  to  which  the  same  would  have  stood  limited 
and  settled  if  the  proviso  for  shifting  hereinbefore  con- 
tained had  not  been  inserted  in  this  my  wilL" 

See  also  other  forms  of  shifking  clauses  on  the  acoeoBion  of  an 
estate  and  other  events,  ante.  Vol.  iii.,  pp.  1145  et  seq.,  note; 
supra,  pp.  496,  623. 

When  freeholds  are  devised  in  strict  settlement,  subject  to  a 
shifting  clause,  and  leaseholds  are  settled  by  reference  to  the  free- 
holds, it  may  be  proper  to  qualify  the  settlement  of  the  leaseholds 
by  a  clause  restricting  the  shifting  as  to  the  leaseholds  within  the 
limits  of  the  role  against  perpetuities ;  as  there  may  be  a  difficulty 
as  to  tJie  validity  and  operation  of  the  clause  if  rendered  applicable 
to  the  leaseholds  by  reference  and  not  so  restricted.  There  is  a 
proviso  restricting  the  shifting  of  leaseholds  within  the  legal  limits , 
ante,  Vol.  iii.,  p.  1148,  note,  which  could  be  adapted  to  the  object 
here  suggested. 
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tail]  ;  And  from  and  afker  the  failure  or  determination  prbokdekt  xxvi. 
of  the  uses  and  estates  hereinbefore  limited  of  and  in  the  will  with  two 
said  hereditaments  lastly  hereinbefore  devised.  To  the     „i!!!!!™f!«« 

*'  '  BBTTLBKINTS 

USE  of  all  my  daughters  in  equal  shares,  as  tenants  in     ^'  diffbrbht 
common  in  tail,  with  cross  remainders  in  tail  between  or     and  yabious 

among  them  if  more  than  one  ;  And  if  all  my  daughters  — — '- 

except  one  shall  die  without  issue,  or  there  shall  be  ^\u^^Pj 
but  one  such  daughter,  then  To  the  use  of  such  one  ^anghteraas 

.         .  .  .     «  tenanta  in  corn- 

er only  daughter  m  tail ;  with  remainder  To  the  use  of  my  mon  in  tail, 

own  right  heirs  for  ever.  Provided  always,  and  I  hereby  main^^in*' 

declare,  &c.  [Declaration  as  to  the  receipt  and  application  **^ ' 

of  renia  during/  minorities,  adapted  to  the  devolution  to  'thTtcstator'a 

ofth>e  estates  in  undivided  shares,  supra,  p.  466.   Powers  ^^^  ^®^"' 

of  leasing  and  of  sale  and  exchange  applicable  to  the  like 

eveni,  see  supra,  pp.  481,  484,  et  seq.  Proviso  prohibiting 

leases  amd  sales  of  undivided  shares,  unless  the  owners 

of  the  other  undivided  shares  concur,  supra,  p.  486  {i). 

And  I  hereby  declare,  that  if  at  any  time  or  times  the   24.  Trustees  to 

^ present  to 

(*)  It  will  be  aeen  that  according  to  the  plan  of  the  Precedent  in  p^u^^  ^f  vawen 
the  text,  the  two  settlements  of  the  different  estates  comprise  dis-  when  there  are 
tinct  powers  of  leasing,  sale  and  exchange,  &c.    This,  however,  is  distinct  settle- 
not  necessary,  though  it  may  to  some  extent  depend  on  the  nature  SJw  Dortions 
of  the  limitations  whether  it  is  more  convenient  that  there  should   of  the  devised 
be  distinct  powers  or  not.    In  Vol.  iii.,  Settlements,  ante,  Prece-   estates, 
dent  XXXYni.,  pp.  1203  et  seq.,  wiU  be  fonnd  a  set  of  powers 
adapted  to  the  case  of  the  limitations  of  different  parts  of  the 
estates  being  to  some  extent  different.    The  ordinary  commence- 
ments of  the  powers  of  leasing,  enfranchisement,  and  sale  and 
exchange,  may  by  a  few  simple  and  obvious  alterations  be  readily 
modified  so  as  to  suit  the  case  of  a  will  containing  distinct  settle- 
ments of  different  portions  of  the  devised  estates.    The  following  is 
a  form  of  leasing  power  adapted  to  the  case  of  there  being  distinct 
settlements  of  different  parts  of  the  estates : — 

"  Provided  always,  and  I  hereby  declare,  that  it  shall  be  Power  of  leasing 
lawful  for  each  of  them  the  said  [tenants  for  life]  as  and  when  J^o  ^tinct  seL 
by  virtue  of  this  my  will  they  respectively  shall  be  entitled  of  nses  and  un- 
to the  possession  or  to  the  receipt  of  the  rents  and  profits 
of  the  hereditaments  and  premises  hereinbefore  devised,  or 
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pnrson  who  being  a  tenant  for  life  or  tenant  in  tail  male 
or  in  tail  by  purchase  under  or  by  virtue  of  the  limi- 


any  of  them,  or  any  part  or  parts  thereof,  but  so  as  to  limit  to 
the  said  [tenants  for  life]  respectively  a  power  of  leasing 
only  as  to  the  hereditaments  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  which  they  respectively 
shall  for  the  time  being  be  so  entitled,  and  also  for  the  said 
[trustees]  and  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  during  the  minority  or  re- 
spective minorities  of  any  peraon  or  persons  who  shall  for  the 
time  being  be  entitled  to  the  possession  or  the  receipt  of  the 
rents  and  profits  of  the  said  hereditaments  and  premises 
hereinbefore  devised,  or  any  of  them,  or  any  part  or  parts 
thereof,  or  of  any  share  or  shares  of  the  same  premises 
respectively,  as  tenant  or  tenants  in  tail  male  or  in  tail  by 
purchase,  but  so  as  to  limit  to  the  said  trustees  or  trustee 
a  power  of  leasing  only  as  to  the  hereditaments  to  the 
possession  of  or  the  rents  and  profits  of  which  such  survivor 
or  survivors  shall  for  the  time  being  be  so  entitled,  and  as 
to  any  lease  or  leases  which  may  be  made  under  this  power 
during  the  minority  or  minorities  of  any  tenant  or  tenants 
in  tail  by  purchase  who  shall  for  the  time  being  be  en- 
titled to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  an  undivided  share  or  undivided  shares  of  the 
same  premises,  so  far  only  as  relates  to  such  undivided 
share  or  shares,  by  deed  to  appoint  by  way  of  lease  all  or 
any  part  or  parts  of  the  said  hereditaments  and  premises, 
or  such  of  them,  or  such  share  or  shares  thereof  as  afore- 
said, for  any  tenn,  &c.  [Rest  of  power  in  usual  form. 
Proviso  prohibiting  leases  of  undivided  shares,  unless  tlie 
owners  of  the  other  undivided  shares  concur,  supra, 
p.  486]." 

The  following  trusts  of  money  received  upon  enfranchisement, 
sales  and  exchanges,  may  be  compared  with  those  at  Vol.  iii., 
pp.  1214  et  seq. : — 

"And  I  HEREBY  DECLARE,  that  the  said  trustees  or 
trustee  for  the  time  being  shall  receive  all  monies  which 
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tations  lastly  hereinbefore  contained  would  if  this  proviso 
had  not  been  inserted  have  been  entitled  to  present  to  any 

may  become  payable  upon  any  such  enfranchisement,  sale, 
or  exchange  as  aforesaid,  and  with  all  convenient  speed 
invest  the  same  in  the  purchase  of  other  manors,  lands, 
or  hereditaments  in  England  or  Wales,  for  an  estate  in 
fee  simple,  or  of  lands  of  a  leasehold  or  copyhold  or  cus- 
tomary tenure  convenient  to  be  held  therewith,  or  with 
any  hereditaments  for  the  time  being  subject  to  the  same 
or  the  like  uses  or  trusts  as  the  manor  whereof  the 
hereditaments  enfranchised  shall  have  been  holden,  or  as 
the  hereditaments  sold  or  exchanged  respectively,  or  in 
purchasing  the  enfranchisement  of  any  lands  of  copyhold 
or  customary  tenure  for  the  time  being  subject  to  the 
like  respective  uses  or  trusts,  yet  so  that  during  the  life 
of  any  person  entitled  as  tenant  for  life  in  possession  to 
the  manor  whereof  the  hereditaments  enfranchised  shall 
have  been  holden,  or  who  would  have  been  tenant  for  life 
in  possession  of  the  hereditaments  sold  or  exchanged, 
every  such  purchase  and  enfranchisement  be  made  with 
*his  or  her  consent  in  writing.  AiiD  I  hereby  declare, 
that  the  said  [trustees]  and  the  survivors  and  survivor  of 
them,  and  the  heirs,  executors,  or  administrators  of  such 
survivor  shall  settle  and  assure,  or  cause  to  be  settled  and 
assured,  all  such  of  the  manors,  lands,  or  hereditaments 
so  to  be  purchased  or  taken  upon  enfranchisement  or  in 
exchange  as  aforesaid,  as  shall  be  freeholds  of  inheritance, 
To  the  uses,  upon  the  trusts,  and  with  and  subject  to  the 
powers,  provisoes,  and  declarations  by  and  in  this  my  will 
limited,  expressed,  and  declared,  or  under  the  powers 
hereinbefore  contained  of  jointuring  or  charging  portions 
to  be  limited,  expressed,  or  declared  of  and  concerning 
the  manor  whereof  the  hereditaments  enfranchised  shall 
have  been  holden,  or  of  and  concerning  the  hereditaments 
sold  or  exchanged  with  the  proceeds  of  or  money  received 
in  respect  of  which  hereditaments  the  said  premises  so  to 
be  settled  and  assured  shall  have  been  purchased  or  in 
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rectory,  vicarage,  or  other  ecclesiastical  preferment  com- 
prised in  the  devise  lastly  hereinbefore  contained  or  par- 
respect  or  in  lieu  of  which  hereditaments  the  same  pre- 
mises shall  have  been  taken  in  exchange  respectively,  or 
as  near  thereto  as  the  deaths  of  parties  and  other  inter- 
vening circumstances  will  admit,  but  not  so  as  to  increase 
or  multiply  charges  or  powers  of  charging;  And  shall 
settle  and  assure  or  cause  to  be  settled  and  assured  all 
such  of  the  said  manors,  lands,  or  hereditaments  so  to  be 
purchased  or  taken  upon  enfranchisement  or  in  exchange 
as  aforesaid,  as  shall  be  of  leasehold  or  copyhold  or 
customary  tenure,  upon  such  trusts  and  with  and  subject 
to  such  powers,  provisoes,  and  declarations  as  shall 
correspond  to  the  uses,  trusts,  powers,  provisoes,  and 
declarations  to,  upon,  with,  and  subject  to  which  the  same 
premises  respectively  would  have  been  liable  to  be  settled 
and  assured  as  aforesaid,  had  they  been  freeholds  of 
inheritance,  or  as  near  thereto  as  the  different  tenure  and 
quality  of  the  premises  and  the  rules  of  law  and  equity 
and  the  deaths  of  parties  and  other  intervening  circum- 
stances will  admit,  but  not  so  as  to  increase  or  multiply' 
chaises  or  powers  of  charging,  and  so  that  such  of  the 
lands  purchased  or  taken  upon  enfranchisement  or  in 
exchange  as  shall  be  held  by  a  lease  for  years  shall  not 
vest  absolutely  in  any  person  hereby  made  tenant  in  tail 
male  or  in  tail  by  purchase  of  the  said  respective  premises 
hereinbefore  devised,  unless  he  or  she  shall  attain  the  age 
of  twenty-one  years,  but  on  his  or  her  death  under  that 
age  shall  go,  devolve,  and  remain  in  the  same  manner  as 
if  they  had  been  freeholds  of  inheritance  and  had  been 
settled  accordingly ;  And  I  H£REBY  DECLABE,  Ac.  IProvi- 
aion  f(yi'  the  renewal  of  leasee,  and  power  for  the  trustees 
to  raise  money  by  mortgage  as  in  the  ordinary  forms, 
supra,  p,  431.]  Provided  always,  and  I  hereby  declare, 
that  it  shall  be  lawful  for  the  said  trustees  or  trustee  for 
the  time  being,  upon  the  request  of  any  person  entitled 
as  tenant  for  life  in  possession  to  the  manor  whereof  the 


WILLS,  551 

chased  with  any  money  which  shall  have  arisen  from  any  PMOMraf  xxti. 
sale  or  exchange  under  the  power  of  sale  and  exchange   will  with  two 

DISTIKOT 

RTTLIXBHTS 

or  DirFSRlHT 

hereditaments  enfranchised  shall  have  been  holden  or  who     ,  JII"^'"*^. 

AVD  TARI0U8 

would  have  been  tenant  for  life  in  possession  of  the  here-  spbcial  olausbs. 
ditaments  sold  or  exchanged,  and  if  there  shall  be  no 
such  person,  then  at  their  or  his  discretion,  to  apply  any 
money  to  arise  by  any  such  sale,  enfranchisement  or 
exchange  as  aforesaid,  in  or  towards  paying  off  or  dis- 
charging any  mortgage  or  other  charge  or  incumbrance 
for  the  time  being  affecting  all  or  any  of  the  here- 
ditaments then  subject  to  the  same  or  the  like  uses  or 
trusts  as  the  manor  whereof  the  hereditaments  enfran- 
chised shall  have  been  holden,  or  as  the  hereditaments 
sold  or  exchanged  respectively,  but  without  altering  the 
equities  or  obligations  of  the  parties  claiming  under  this 
my  will  as  to  defraying  the  fines  and  expenses  of  such  re- 
newals of  leases  or  grants  as  aforesaid  or  in  other  respects. 

And  I  H£BEBY  DECLARE,  that  until  the  money  to  arise  by  Power  to  inyeit 

such  sale,  enfranchisement,  or  exchange  as  aforesaid,  shall  JJ^dgor'upon 
be  disposed  of  as  hereinbefore  directed,  the  said  trustees  mortgage  till 
or  trustee  for  the  time  being,  with  the  consent  of  any  p^hLe^of  ^ 
person  entitled  as  tenant  for  life  in  possession  to  the  lands  or  oijer- 
manor  whereof  the  hereditaments  enfranchised  shall  have 
been  holden,  or  who  would  have  been  tenant  for  life  in 
possession  of  the  hereditaments  sold  or  exchanged,  and  if 
there  shall  be  no  such  person  then  at  their  or  his  own 
discretion,  may  invest  the  same  or  any  part  thereof  in 
their  or  his  names  or  name,  &c.  \u8ualform  as  in  p.  433, 

In  the  will  from  which  the  last  preceding  form  was  taken  the 
eetates  were  settled  together  down  to  a  certain  point  in  the  limita- 
tions, and  after  that  point  they  took  different  directions.  The  fol- 
lowing clause  was  intended  to  regulate  the  incidence  of  jointures 
and  portions  charged  before  the  separation,  on  the  different  parts 
of  the  estates  if  devolving  in  different  lines  of  settlement.  As  to 
the  apportionment  of  charges  of  this  nature,  see  ante  vol.  iii.,  Set- 
tlements, p.  320,  and  the  case  of  Ley  v.  Ley^  L.  B.  6  Eq.  174,  there 
referred  to: — 
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WILL  WITH  TWO  vacant,  shall  be  under  the  age  of  twenty-one  years,  and 

8BTTLBXINT8  ^^^^g  ^  fcmalo  shall  not  be  under  coverture,  then  and  in 

OF  DwnREHT  evory  such  case,  and  so  often  as  the  same  shall  happen,  it 

AHD  vAMouB  shall  bc  lawful  for  the  said  E.  F.  and  G.  H.,  or  the  survivor 

8PB0LU.  CLAUSES.       ^.  .,  .  j'-xi.  ri- 

of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, to  present  at  their  or  his  discretion  to  such  rectory. 

Clause appor-  "PROVIDED  ALWAYS,  and  I  further  declare,  that  in  all 

Md^poriioM'*""  cases  for  which  provision  is  not  hereinbefore  specially 
between  estates  made,  and  subject  and  without  prejudice  to  the  special 
different  lines  of  provisions  hereinbefore  contained,  and  so  far  as  the  same 
settlement  shall  not  under  the  circumstances  extend  or  apply,  if  it 

shall  happen  that  the  hereditaments  hereinbefore  devised 
shall  become  subject  to  different  destinations  or  modes  of 
devolution  under  this  my  will,  then  and  in  such  case  the 
ultimate  liability  to  any  jointure  or  jointures,  portions, 
or  annual  sum  or  sums  for  maintenance  or  education 
charged  under  the  respective  powers  for  those  purposes 
hereinbefore  contained,  shall  be  apportioned  between  the 
said  respective  hereditaments  so  becoming  subject  to 
different  destinations  or  modes  of  devolution  under  this 
my  will  respectively,  in  proportion  to  the  net  yearly 
values  of  such  respective  hereditaments  (including  the 
copyholds  and  leaseholds  devolving  therewith  respectively 
as  hereinafter  provided),  so  that  in  cases  within  the  opera- 
tion of  this  proviso,  and  so  far  as  its  operation  extends 
(but  subject  and  without  prejudice  as  aforesaid),  such 
hereditaments  may  (whatever  may  be  the  property  origi- 
nally charged)  ultimately  contribute  to  the  payment  of 
such  charges  in  the  proportion  last  aforesaid;  but  this 
proviso  shall  not  in  any  manner  prejudice  or  affect  the 
rights  or  remedies  of  any  persons  entitled  to  or  interested 
in  such  jointures,  portions,  or  annual  sums  respectively, 
but  shall  only  regulate  the  ultimate  incidence  thereof  as 
between  the  different  persons  entitled  or  interested  under 
this  my  will  to  or  in  the  hereditaments  hereinbefore 
devised." 
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vicarage,   or  other  ecclesi«wtical  preferment   (A).     I  BE-  prm«©ii»t  xxti. 

QUEATH,  &c.  [GeTieral  bequest  of  personalty  in  trust  for  will  with  two 
conversion,  and  out  of  the  produce  to  pay  funeral,  &c.,     sbttlbments 
expenses,  debts,  and  legacies,  and  hold  the  residue  upon     ^^  diffkrbht 
the  trusts  declared  of  the  money  to  arise  from  a  sale     ahd  vA»ioua 

under  the  power  of  sale  "  hereinbefore  contained  of  the  1 

said  hereditaments  and  premises  first  hereinbefore  devised 

in  strict  settlement/*  supra,  pp,  440  et  seg.]    Provided  25.  Trust  to 

ALWAYS,  and  I  hereby  declare,  that  the  said  trustees  or  i^nd  1^^  bi'' 

trustee  for  the  time  being  shall  not  be  bound  to  invest  in  imperative  ex- 

.  ,       cept  on  requisi- 

the  purchase  of  lands  or  hereditaments  to  be  settled  in  tion  of  a  party 
manner  hereinbefore  mentioned,  any  of  the  said  monies 
lastly  hereinbefore  directed  to  be  so  invested,  until  they 
or  he  shall  in  the  exercise  of  their  or  his  uncontrolled  dis- 
cretion consider  the  same  desirable,  or  until  they  or  he 
shall  be  required  in  writing  so  to  do  by  some  adult  tenant 
for  life  or  in  tail  male  in  possession  under  the  limitations 
hereinbefore  contained  of  the  said  hereditaments  and  pre- 

(A:)  An  infant  may  present  to  a  benefice,  and  not  his  guardian  for  pj.Qgcntation  to 
him,  as  the  guardian  cannot  be  accountable  for  it.     See  Butl.  Co.   livings  by  infant. 
Litt.  89a  and  note  (6)  thereto,  referring  to  ArthingUm  v.  Coverlet/, 
2  Eq.  Ca.  Abr.  618. 

See  other  trnsts  of  advowsons  in  Sweet's  Jarm.  Conv.,  Vol.  xi.,  rrrusts  of  ad- 
Wills,  p.  800,  No.  69  p.  (tiTLst  to  present  a  son  of  the  testator,  he  vowsons. 
accounting  out  of  his  share  of  residue  for  the  value  of  the  living) ; 
p.  800,  No.  69  q.  (trust  where  testator  is  owner  of  the  advowson  to 
present  a  person  above  the  age  of  sixty- five  years,  and  then  sell) ; 
Traill  Christie's  Cone.  Wills,  2nd  ed.,  pp.  214,  610;  and  ante, 
Vol.  iii..  Settlements,  Precedent  X.,  p.  789 ;  Precedent  XXV., 
pp.  926  et  seq. ;  and  see  p.  927,  note,  and  the  references  therein. 
For  the  consequences  of  deyising  an  advowson  in  trust  to  sell  upon 
the  death  of  the  incumbent,  see  Johnstone  v.  Baber,  8  Beav.,  233 ; 
S.  C,  22  Beav.,  662,  on  app.,  6  De  G.  M.  and  G.,  439.  As  to  the 
effect  of  a  direction  to  present  a  particular  person  when  qualified 
on  the  power  of  selling  the  next  presentation,  see  Cust  v.  Middleton, 
9  Jur.  N.  S.,  709,  11  W.  E.,  456.  That  the  proceeds  of  sale  of  a 
next  presentation  are  within  a  trust  of  '*  rents,  issues,  and  profits," 
see  CtMt  V.  MiddleUm,  10  Jur.,  N.  S.,  1227,  34  L.  J.  Ch.  18o,  13 
W.  B.,  249.  As  to  a  trust  to  purchase  an  advowson  for  the  benefit 
of  a  paiiicular  person,  see  OoU  t.  Nairne^  3  Ch.  D.,  278. 
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rRvcBDHfTxxvi.  mlscs  fiist  hereinbefore  devised  in  strict  settlement  (Q. 
WILL  WITH  TWO    PROVIDED  ALSO,  and  I  hereby  further  declare,  that  if  the  said 

sOTTLMtiNTs     ^'  ^'  ^^^  ^*  ^'^  ^^  *^®  siirvivor  of  them,  or  the  executors  or 
OK  DiFFiRBRT     admiuistrators  of  such  survivor,  shall  consider  any  personal 

B8TATM  '^  y 

Aim  TARiovs  chattels  part  of  the  personal   estate  lastly  hereinbefore 

'-  bequeathed  convenient  and  fit  to  be  held  as  heirlooms 

m^amsi^nte  ^^^  ^^7  ^^  *^®  hereditaments  and  premises  hereinbefore 

any  of  the  p«r-  severally  devised  in  strict  settlement,  it  shall  be  lawful  for 

Bonul  chatieb  *' 

heirlooms;  them  or  him  to  select  and  set  apart  such  articles  as  they 

or  he  shall  think  convenient  and  fit  to  be  held  as  heir- 
looms, and  by  any  deed  or  deeds  to  specify  the  articles  60 
to  be  selected  and  set  apart,  and  also  to  specify  the  estates 
(whether  those  first  or  secondly  hereinbefore  devised  in 
strict  settlement)  with  which  the  same  are  to  be  held  as 
27.— to  go  heirlooms  ;  And  THE  SAID  trustees  and  trustee  shall  allow 

ciaM^oTestateB**  ^^^  articles  so  to  be  respectively  selected  and  set  apart  to 
settlement  ^^^^   ?^'  devolve,  and  remain  as  heirlooms  together  with  the 

hereditaments  hereinbefore  devised  in  strict  settlement  in 
respect  of  which  the  same  respectively  shall  be  so  as  afore- 
said selected  and  set  apart,  yet  so  that  the  same  articles 
respectively  or  any  of  them  or  any  part  thereof  shall  not 
vest  absolutely  in  any  person  hereby  made  tenant  in  tail 
male  or  in  tail  by  purchase  of  the  said  hereditaments 
hereinbefore  devised  in  strict  settlement  or  any  undivided 
share  thereof,  unless  such  person  shall  attain  the  age  of 
twenty-one  years,  but  at  the  death  of  any  such  tenant  in 
tail  male  or  in  tail  by  purchase  shall  go,  devolve,  and 
remain  in  the  same  manner  as  if  they  had  been  freeholds 
of  inheritance,  and  had  been  included  in  the  devise  in 
strict  settlement  hereinbefore  contained  of  the  freeholds 
wherewith  the  same  shall  be  directed  to  be  held  as  heir- 
28.  The  tests-      looms  (m).    And  I  HEREBY  EMPOWER  the  said  trustees 

tor'«  wife  may 


(Q  See  a  referenoe  to  this  proviso,  supra,  p.  443,  note, 
(m)  As  to  trusts  of  chattels  as  heirlooms,  see  supra,  p.  439,  note, 
and  the  references  therein. 
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and  trustee  for  the  time  being  to  allow  my  said  wife  C.  B.  priobdhit  xxvx. 
to  use  and  enjoy  the  articles  which  under  the  provision    will  with  two 
hereinbefore  in  that  behalf  contained  shall  be  set  apart     ,  ©iotihot 
as  heirlooms  or  any  of  them,  during  the  minority  of  any     o»  difmmht 

I8TATK8 

tenant  for  life  or  tenant  in  tail  male  or  in  tail  by  purchase     avd  various 
who  under  the  limitations  and  trusts  aforesaid  shall  or 


8F10IAL  0LAV8I8. 


would  be  entitled  to  the  immediate  possession  or  enjoy-    n'om^oftb 
ment  of  the  same  articles  respectively  or  any  of  them.  heirloomB  during 

.  -  .     1      .  1.11  1  i.  *^®  minoritieB  of 

And  whereas  by  an  mdenture  dated  the  day  of  deTisees. 

-,  and  expressed  to  be  made  between  [parties]  (being  29.  Beoital  of 


a  settlement  executed  previously  to  and  in  consideration  *^®  testator's 

■^  "       ^  monoy  settle- 

of  the  marriage  afterwards  solemnised  between  me  and  ment  giving  a 
my  said  wife),  it  was  declared  that  the  said  [trustees]  menTamonghb 
their  executors,  administrators  and  assigns  should  from  ®^<^'^®°' 
and  after  the  solemnisation  of  the  said  then  intended 
man-iage  stand  possessed  of  certain  trust  funds  therein 
specified  and  the  income  thereof  upon  trusts  for  the  in- 
vestment and  transposing  the  investment  thereof  as  therein 
mentioned  and  for  payment  of  the  income  of  the  said 
original  and  substituted  trust  monies,  stocks,  funds,  and 
securities  to  me  or  my  assigns  during  my  life  and  after  my 
death  to  my  said  wife  or  her  assigns  during  her  life  (sub- 
ject as  therein  is  mentioned),  and  after  the  decease  of  the 
survivor  of  us  in  trusty  &a  [for  the  children  or  remoter 
issfwe  as  the  testator  should  by  deed  or  will  appoint,  vn  the 
usual  form,  the  power  being  recited  verbatim],  and  in 
default  of  such  appointment  upon  the  trusts  therein  men- 
tioned for  the  benefit  of  the  child  or  children  of  the  said 
marriage,  with  usual  powers  and  provisions  for  the  advance- 
ment of  such  child  or  children  respectively,  and  for  the 
maintenance  and  education  of  such  child  or  children  re- 
spectively until  the  vesting  and  payment  of  his,  her,  or 
their  portion  or  respective  portions,  and  for  the  accumula- 
tion of  any  surplus  income  in  the  meantime :  Now  ik  so.  Appoint- 
EXERCISE  of  the  power  to  me  for  this  purpose  given  as  f^^^^^^^ » 
hereinbefore  is  mentioned,  and  of  every  or  any  other  power  youngeroblldnn. 
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pRKCEDBiTT  XXVI.  in  siiywise  enabling  me  in  this  behalf,  I  hereby  appoint 

WILL  WITH  TWO    ^^^^  ^^^  ^^  [trvMees  of  the  settlement],  their  executors, 

DISTINCT        administrators,  and  assigns,  shall  stand  possessed  of  all  and 

SETTLGXKNTS  ^  .  . 

ov  DiFFiRBNT     slugular  the  said  trust  monies,  stocks,  funds,  and  securi- 

S9TATBS 

AND  vARioTTs     tios,  aud  tho  income  thereof,  from  and  after  the  decease  of 
BPBciAL  0LAU8BS.  ^j^^  survivor  of  me  and  my  said  wife,  IN  trust  for  all  my 

children  or  any  my  child  by  my  said  wife  living  at  my 
death  or  born  in  due  time  afterwards   (other  than  the 
fii-st  or  only  son,  or  any  other  son  entitled  at  my  death 
under  the  limitations  hereinbefore  contained  to  the  im- 
mediate freehold,  whether  of  the  said  hereditaments  and 
premises  first  hereinbefore  devised  in  strict  settlement, 
or  of  the  said  hereditaments  and  premises  secondly  here- 
inbefore  devised  in  strict   settlement),   who  being  sons 
or  a  son  attain  the  age  of  twenty-one  years,  or  being 
daughters  or  a  daughter  attain  that  age  or  marry  under 
81.  The  powers    that  age,  and  if  more  than  one  in   equal  shares.     Pro- 
and  mainteiuuice  VIDED   ALWAYS,  and  I  hereby  declare,   that  the  several 
ment^tor^^i        powers,  provisoes,  and  directions  for  advancement,  main- 
to  the  portions     tenanco    and    education,  and   accumulation   respectively 

appointed  by  ...  *.  ./ 

the  will.  contained  in  my  said  marriage   settlement  shall   respec- 

tively take  effect  and  be  applicable  to  the  poilion  or 
respective  portions  hereinbefore  appointed  by  me,  and 
the  income  of  the  same  respectively,  in  the  same  manner 
as  if  the  same  powers,  provisoes,  and  directions  were  here 
repeated,  or  powers,  provisoes  or  directions  to  the  like 
effect  were  here  inserted  and  made  applicable  to  the  same 
portion  or  portions  respectively,  and  the  incx>me  of  the 
same  respectively  (n).  [Trustee  clause,  supra,  p.  443. 
Devise  of  trust  and  mortgage  estates,  p.  58.  Appointment 
of  executors  and  guardians,  p.  61.]    In  witness,  &c. 


(n)  As  to  appointments  under  special  powers,  see  supra,  p.  268, 
note,  and  the  references  therein. 
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DEVIEX8. 


XXVIL 

WILL  of  REAL  and  personal  estate.    General  devise     prrotobitt 
of  freeholds  in  fee  simple,  upon  trust  to  raise        ^'^"' 

money  to  pay  debts  and  legacies  in  aid  of  per-  will  dkvisiho 

sonalty,  subject  thereto  in  trust  for  the  testator's  »o  tbhahts  ik 

OOMMOR  WITH 

ISSUE,  subject  thereto  in  trust  for  a  person  for  cross  bxwjutory 
LIFE,  with  remainder  to  his  issue  as  he  shall  ^ 
APPOINT,  and  in  default  of  appointment  in  trust 
for  his  children  as  tenants  i/n  common  in  fee, 
with  cross  executory  devises  on  death  under 
twenty-one  and  without  issue.  Power  to  advance 
out  of  REAL  ESTATE.  PowER  to  JOINTURE,  enabling 
a  life  estate  to  be  appointed  to  the  jointress.  Ulti- 
mate TRUST  in  FEE  SIMPLE  (a). 

L,  A.  B.  of  &c.  hereby  revoke  &a  [supra,  p.  26.    Be- 
quest  to  wife  of  furniture,  &c.  and  pecuniary  legacy. 


(a)  The  following  ohseryatioiis  were  written  on  this  will.  They 
contain,  as  will  be  seen,  a  comparison  between  the  ordinary  method 
of  limiting  estates  tail  and  the  plan  here  followed  of  limiting  estates 
in  fee  with  cross  executory  devises.  It  will  be  observed  that  all  the 
limitations  in  this  will  are  eqaitable : — 

"A  provision  for  children  by  way  of  estates  tail  with  cross  re-  Limitations  in 
mainders  is  usually  preferred  to  estates  in  fee  with  cross  limitations  ^^^  ^^7  pre- 
on  death  under  twenty-one  without  issue,  for  the  following  reasons :    J^  f^  umita- 

"  1st.  Because  estates  tail  are  more  likely  to  keep  the  property  with  cro« 
entire  and  in  the  family ;  for  a  child  being  tenant  in  tail  cannot,  executoiy 
after  he  comes  of  age,  dispose  of  his  share  without  barring  the     ^^^"^ 
entail,  and  if  he  has  not  executed  a  deed  to  bar  the  remainders,  his 
share  will  not  pass  by  his  will ;  but  if  he  is  tenant  in  fee,  then,  as 
soon  as  he  has  attained  twenty- one,  the  share  will  pass  by  his  will, 
and  probably  thereby,  although  he  die  without  issue,  be  separated 
from  the  rest  of  the  estate. 

*'  2ndly.  Because  where  there  have  been  several  children,  and 
some  of  them  have  died  without  issue  abroad,  after  having  attained 
twenty-one,  there  is  less  difficulty  in  giving  evidence  of  ^e  future 
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PRECBDSNT 
ZXVII. 


WILL  DKYISIKa 

REAL  S8TATB 

TO  TENANTS  IN 

COMMON  WITH 

CROSS  BXSCUTORT 

DEVISES. 


6.  Tinistees  not 
to  be  bound  to 
raise  monies 
unless  required 
by  the  testator's 
personal  repre- 
sentatives, and 
to  bo  discharged 
by  payment 
to  such  repre- 
sentatives. 


6.  Subject 
thereto  the 
trustees  to 
stand  seised  of 
the  estates ; 


7.  — in  trust 
for  the  heirs  of 
the  testator's 
body. 

8.  — remainder 
in  trust  for  a 
person  for  life  ; 


contracts  for  a  loan  or  loans,  and  may  upon  or  for  the  pur- 
poses of  any  such  sale  or  mortgage,  execute  and  do  all  such 
assurances  and  things  as  they  or  he  shall  think  iit.  And 
I  HEREBY  DECLARE,  &c.  \Glau8e  eooempting  persona 
paying  money  from  inquiry,  supra,  p.  4*70].  PROvroED 
ALWAYS,  and  I  hereby  declare,  that  no  person  or  persons 
by  whom  for  the  time  being  any  sum  or  sums  of  money 
shall  under  the  trusts  hereinbefore  declared  be  raiseable, 
and  who  shall  not  be  my  personal  representative  or  repre- 
sentatives, or  one  or  more  of  such  representatives,  shall  be 
personally  answerable  for  any  laches  or  neglect  in  not 
raising  any  such  sum  or  sums  of  money,  unless  the  persoD 
or  persons  who  shall  for  the  time  being  be  my  personal 
representative  or  representatives  shall  give  notice  to  the 
person  or  persons  by  whom  for  the  time  being  the  same 
sum  or  sums  of  money  shall  be  raiseable  to  raise  such  sum 
or  sums.  And  that  the  receipt  of  my  pei'sonal  representa- 
tive or  representatives  for  the  time  being  shall  be  an 
effectual  discharge  to  the  person  or  persons  so  raising  such 
sum  or  sums,  and  exonerate  him  or  them  from  inquiry 
into  the  propriety  of  the  same  being  raised  or  from  seeing 
to  the  application  thereof,  or  being  answerable  for  the  loss 
or  misapplication  thereof.  And  inasmuch  as  it  is  my 
wish,  &c.  [Power  for  the  trustees  to  raise  mxmey  before 
it  is  ascertained  whether  it  will  he  wanted.  Surplus 
mxmey  to  he  applied  as  if  it  had  arisen  under  the  power 
of  sale,  see  p.  471,  swpra^  And  I  hereby  declare,  that 
the  said  E.  F.,  G.  H.,  and  I.  K.,  their  heirs  and  assigns, 
shall  stand  seised  of  the  said estate  and  other  free- 
hold hereditaments  hereinbefore  devised  to  them,  subject 
and  without  prejudice  to  the  trusts  hereinbefore  declared 
of  the  same  hereditaments.  In  trust  for  the  heirs  of 
my  own  body  (c) ;  and  in  default  of  such  issue.  In  trust 
for  the  said  E.  F.  and  his  assigns  for  his  life  without 

(c)  As  to  this  devise,  see  p.  490,  note,  supra. 
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impeachment  of  waste ;  and  from  and  after  the  decease       precedent 

XXVII. 

of  the  said  E.  F.,  In  trust  for  all  or  such  one  or  more  

exclusively  of  the  others  or  other  of  the   issue   of  the    ^l^/'^^'^Z^ 
said  E.  F.,  whether  a  child  or  children,   or  remoter  de-    ^^  tekaitts  in 

COMMON  WITH 

scendant    or  descendants  (such   remoter    descendant  or  oboss  sxBcaTORr 

descendants  being  born  in  the  lifetime  of  the  said  E.  F., ^""^' 

or  within  twenty-one  years  next  after  his  decease),  or  ^  tmt™ or^hb'^ 
in  case  of  there  being  only  one  such  child  or  remoter  issue  as  he  shall 

appoint  J 

descendant  for  the  time  being,  for  such  child  or  remoter 
descendant,  for  such  estates  or  estate,  interests  or  interest, 
and  if  more  than  one  in  such  shares,  and  with,  under,  and 
subject  to  such  limitations  and  remainders  over,  and 
charged  and  chargeable  with  such  sum  and  sums  of 
money,  either  annual  or  in  gross,  such  limitations  and 
remainders  over,  and  sum  and  sums  of  money  being  for 
the  benefit  of  some  one  or  more  of  the  said  child  or  chil- 
dren, or  remoter  descendant  or  descendants,  with  such 
provisions  for  the  maintenance  and  education  and  ad- 
vancement or  benefit  of  some  one  or  more  of  the  said 
child  or  children,  or  remoter  descendant  or  descendants, 
at  the  discretion  of  any  trustees  or  trustee  or  peraon  or 
persons  to  be  named  or  referred  to  in  that  behalf  or  other- 
wise, with  such  limitations  to  trustees  for  terms  of  years 
and  with  such  powers  for  a  tenant  for  life  or  tenants  for 
life  to  jointure  and  charge  portions,  and  to  appoint  any 
portion  or  portions  charged  under  any  such  power  or 
otherwise  charged,  for  his,  her,  or  their  children  or  issue, 
and  with  such  powers  of  leasing  to  be  given  to  a  tenant 
for  life  or  tenants  for  life,  and  to  any  trustees  or  trustee 
during  the  minority  or  minorities  of  a  tenant  for  life  or 
tenants  for  life  or  of  any  other  person  or  persons  taking 
under  such  appointment,  and  with  such  provisions  for 
management  during  the  minorities  of  such  tenant  for  life 
or  tenants  for  life  or  other  persons  or  person  taking  under 
such  appointment,  including  any  provisions  as  to  the  ap- 
plication  of  income  or  surplus   income,  and  with  such 
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10.  — in  default 
of  appointment 
in  trust  for  his 
children  as 
tenants  in  com- 
mon in  fee. 


9a.  Power  to 
appoint  to  sons 
in  succession. 


powers  of  sale  and  exchange  and  making  appropriations 
for  the  general  improvement  of  the  estate,  to  be  vested  in 
any  trustees  or  trustee  to  be  therein  named,  and  to  be 
exerciseable  at  the  discretion  of  such  trustees  or  trustee 
or  with  the  consent  of  any  person  or  persons  to  be  named 
in  that  behalf,  and  with  such  powers  and  provisions  for 
the  appointment  of  trustees,  and  with  such  clauses  and 
provisions  for  the  preserving  and  keeping  on  foot  any  sub- 
sisting power  or  powers,  and  any  other  clauses  and  pro- 
visions incident  thereto,  and  with  or  Mrithout  nomination 
or  nominations  of  a  protector  or  protectors  of  estates  tail, 
if  in  exercise  of  the  present  power  any  such  estates  be 
created,  and  upon  such  conditions,  with  such  restrictions 
and  in  such  manner  in  all  respects  as  the  said  E.  F.  shall 
by  any  deed  or  deeds,  with  or  without  power  of  revocation 
and  new  appointment,  or  by  will  or  codicil  appoint  (d), 
and  in  default  of  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  IF  there  shall  be  but  one  child 
of  the  said  E.  F.  living  at  my  death  or  born  afterwards.  In 

{d)  It  will  be  seen  that  this  very  elaborate  power  of  appointment 
authorises  not  only  direct  limitations  to  the  issue,  who  are  the 
objects  of  the  power,  but  also  such  limitations  to  trostees,  and 
powers  and  other  provisions  as  are  usual  in  an  ordinary  strict  set- 
tlement. In  acting  on  such  a  power  it  would  be  necessary  to  exer- 
cise considerable  care  to  keep  within  the  rule  against  perpetuitiee, 
the  test  being  whether  any  disposition  made  in  exercise  of  the  power 
would  have  been  within  the  proper  limits  if  made  directly  by  the 
will  itself,  (see  supra,  p.  226,  note). 

The  following  is  a  short  form  of  power  enabling  the  tenant  for 
life  to  select  any  one  of  his  sons  to  succeed  to  the  estates,  or  other- 
wise to  prescribe  the  course  of  succession  as  between  them,  but  not 
to  divide  the  estates : — 

"  To  THE  USE  of  such  SOU  of  the  said or  of  such 

sons  of  the  said  taking  successively,  and  by  way  of 

remainder  or  executory  devise  or  limitation  over  one 
after  the  other  (and  not  together  or  concurrently,  or  so  as 
to  give  to  or  cause  to  be  taken  by  any  two  or  more  sons 
at  one  and  the  same  time  estates  in  possession  as  joint 
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TRUST  for  that  one  child,  his  or  her  heirs  and  assigns  for      pmoipbht 

.  XXYU. 

ever ;  And  if  there  shall  be  more  than  one  such  child  of         

the  said  E.  F.,  In  trust  for  all  the  children  of  the  said 
E  F.  living  at  my  death  or  bom  afterwards,  and  their 
heirs  and  assigns  for  ever,  in  equal  shares  as  tenants  in  oboss  BZBouffoH 

common ;  And  in  case  there  shall  be  more  than  one  such  

child  of  the  said  R  F.,  and  any  of  them  shall  die  under  ^^^^j^  ^j^^  ^j^^ 
the  age  of  twenty-one  years  without  leaving  issue  living  ^®^*^^*®i^^ 
at  the  time  of  his,  her,  or  their  decease  or  respective  one  and  without 
deceases,  or  as  to  a  son  or  sons  bom  in  due  time  after- 
wards, then  and  in  case  no  such  appointment  as  aforesaid 
shall  be  made  to  the  contrary,  as  well  the  original  share 
or  shares  hereinbefore  limited  as  the  share  or  shares  by 
virtue  of  this  clause  or  proviso  coming  or  accruing  to  each 
such  child  so  dying  without  leaving  issue  of  and  in  the 
same  hereditaments,  shall  from  time  to  time  remain  and 
be  in  tmst  for  the  other  children  or  child  living  at 
my   death  or  bom  afterwards  of  the    said   E.  F.,  and 
the  heirs  and  assigns  for  ever  of  such  other  children 
or  child,  if  more  than  one  such  child  in  equal  shares  as 
tenants  in  common  (e).    Provided  always,  and  I  hereby  12.  Power  of 
declare,  that  it  shall  be  lawful  for  the  said  trustees  or  out  of  the  real 
trustee  for  the  time  being  of  this  my  will,  at  any  time  or  ®^*®' 
times  during  the  minority  of  any  son  or  sons  of  the  said 
E.  F.,  who  if  of  the  age  of  twenty-one  years  would  for  the 
time  being  under  the  trusts  hereinbefore  declared  be  en- 
titled to  the  receipt  of  the  rents  and  profits  of  the  said 

estate,  and  other  freehold  hereditaments  devised  there- 
with, or  of  any  undivided  share   or  shares  thereof,  by 

■ —  I  -■     II  ■     ■  M  ■     I  I ■ ■ ..^^^_^.^_^.^_ 

tenants  or  as  tenants  in  common  or  otherwise)  for  such 

estate  or  estates  and  in  such  manner  (consistently  with  the 

restrictions  hereinbefore  imposed)  as  the  said shall  by 

any  deed  or  deeds,  with  or  without  power  of  revocation  or 

by  will  or  codicil  appoint,  and  in  default,  &c." 
(A  See  another  form  of  such  a  clause  of  accruer,  supra,  p.  258. 
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13.  Power  to 
tenant  for  life 
to  jointure  a 
wife  by  appoint- 
ing the  estate 
itself  or  a  rent- 
charge. 


charging  the  same  hereditaments  or  any  part  thereof,  to 
raise  such  sum  or  sums  of  money  not  exceeding  altogether 
one  half  of  the  value  of  the  then  vested  or  then  presump- 
tive share  or  shares  of  any  such  son  or  sons  under  the 
trusts  hereinbefore  declared,  and  to  pay  or  apply  the  same 
for  the  advancement  or  benefit  of  such  son  or  sons  in  such 
manner  as  the  said  trustees  or  trustee  shall  think  fit^  and 
to  secure  the  sum  or  sums  of  money  so  to  be  charged  with 
interest  for  the  same,  by  demising  the  hereditaments  so  to 
be  charged  by  way  of  mortgage  to  any  person  or  persons 
for  any  term  or  number  of  years,  with  or  without  impeach- 
ment of  waste,  or  by  a  mortgage  in  fee,  and  with  such 
powers  and  provisions  as  may  be  thought  proper,  and  I 
declare  that  no  mortgagee  or  mortgagees  shall  be  bound 
or  concerned  to  ascertain  that  the  amount  advanced  by 
them  or  him  does  not  exceed  the  amount  which  ought  to 
be  raised.  Provided  always,  and  I  hereby  declare,  that 
notwithstanding  anything  hereinbefore  contained,  it  shall 
be  lawful  for  the  said  E.  F.,  when  by  virtue  of  the  trusts 
hereinbefore  declared,  he  shall  be  beneficially  entitled  to 

the  receipt  of  the  rents  and  profits  of  the  said estate 

and  other  freehold  hereditaments  hereinbefore  devised 
therewith,  either  before  or  after  his  marriage,  by  any  deed 
or  deeds,  with  or  without  power  of  revocation,  or  by  will 
or  codicil,  to  appoint  to  or  in  trust  for  any  woman  whom 
he  may  marry  or  have  manied,  for  her  life  or  any  less 
period,  and  in  full  or  in  part  only  for  her  jointure,  and  in 
bar  or  without  being  in  bar  of  dower  and  freebench,  the 

said estate  and  other  freehold  hereditaments  or  any 

part  thereof,  or  to  charge  the  said  estate  and  other  free- 
hold hereditaments,  or  any  pai't  thereof,  with  the  payment 
to  a  trustee  or  trustees  for  such  woman  for  her  life  or  any 
less  period,  and  in  full  or  in  part  only  for  her  jointure,  and 
in  bar  or  without  being  in  bar  of  dower  and  freebench,  of 
any  annual  sum  or  annual  sums  not  exceeding  in  the 
whole  the  clear  yearly  rents  and  profits  of  the  heredita- 
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ments  chai*eed  therewith,  such  annual  sum  or  annual  sums      pi«wi>»t 

.  .  .  XXVII. 

to  be  paid  at  such  times  and  in  such  manner  as  to  the  

said  E.  F.  shall  seem  meet.  Provided  always,  and  I 
hereby  declare,  that  if  there  shall  be  no  child  of  the  said 
E.  F.  living  at  my  death  or  bom  afterwards  who  shall  <»<»  exroutoht 

AA     •  1  /»  !•  1  1  D1VI8ES. 

attain  the  age  of  twenty-one  years,  or  die  under  that  age  

1        .        .  i.    .  .  1  •  1         1  >  I^'  Ultimate 

leaving  issue  living  at  his  or  her  decease  or  as  to  a  son  or  tnutin  fee 
sons  bom  in  due  time  afterwai-ds,  then  and  in  such  case  "^P^®* 

the  said  estate  and  other  freehold  hereditaments 

devised  therewith  shall,  subject  and  without  prejudice  to 
any  exercise  of  the  power  of  appointment  hereinbefore 
given  to  the  said  R  F.,  and  any  exercise  of  the  power  of 
advancement  or  the  power  of  appointing  a  life  interest  or 
an  annual  sum  or  annual  sums  hereinbefore  respectively 
contained,  be  held  by  the  said  trustees  or  trustee  for  the 
time  being  In  trust  for  the  said  [persons  specified  by 
name],  or  such  of  them  as  shall  be  living  at  the  time  of 
my  decease,  their  heirs  and  assigns,  in  equal  shares  as 
tenants  in  common  [ManageTnent  clause  providing  for 
mavntenanc^,  see  the  forms  supra,  pp.  396,  401,  nx)te, 
vjhich  may  readily  be  adapted.  Powers  of  leasing  and 
of  sale  and  exchange  of  ike  general  fra/me  of  those  in 
Precedeni  XXL  supra,  bv;t  adapted  to  the  case  of  the 
legal  fee  being  in  the  trustees.  General  bequest  of  per- 
aonal  estate  upon  trust  for  conversion  and  payment  of 
funeral,  &c.,  eocpenses,  debts  and  legacies,  and  for  appU- 
cation  of  residue  as  sale  mxmies  of  real  estate,  see  Prec^ 
dent  XXL    Usuol  clauses  as  in  the  same  Precedenf].   In 

WITNESS,  &c.         * 
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raise  such  sum  or  sums  of  money  not  exceeding  altogether 
^RA Jotatb*  o^®  ^^^^  of  ^^^  value  of  the  then  vested  or  then  presump- 
TO  TKNAHTB  iiT    ^y^  share  or  shares  of  any  sucli  son  or  sons  under  the 

OOMMOH  WITH  ^  •' 

CROSS  RXBouTOBT  trusts  heroinbefore  declared^  and  to  pay  or  apply  the  same 

for  the  advancement  or  benefit  of  such  son  or  sons  in  such 

manner  as  the  said  trustees  or  trustee  shall  think  fit,  and 
to  secure  the  sum  or  sums  of  money  so  to  be  charged  with 
interest  for  the  same,  by  demising  the  hereditaments  so  to 
be  charged  by  way  of  mortgage  to  any  person  or  persons 
for  any  term  or  number  of  years,  with  or  without  impeach- 
ment of  waste,  or  by  a  mortgage  in  fee,  and  with  such 
powers  and  provisions  as  may  be  thought  proper,  and  I 
declare  that  no  mortgagee  or  mortgagees  shall  be  bound 
or  concerned  to  ascertain  that  the  amount  advanced  by 
them  or  him  does  not  exceed  the  amount  which  ought  to 
13.  Power  to  be  raised.  Provided  always,  and  I  hereby  declare,  that 
to  jointure  a        notwithstanding  anything  hereinbefore  contained,  it  shall 

S'the  ^teST**   ^  l^wf^l  f^^  *^®  said  E.  F.,  when  by  virtue  of  the  trusts 
itself  or  a  rent-    hereinbefore  declared,  he  shall  be  beneficially  entitled  to 

charge. 

the  receipt  of  the  rents  and  profits  of  the  said estate 

and  other  freehold  hereditaments  hereinbefore  devised 
therewith,  either  before  or  after  his  marriage,  by  any  deed 
or  deeds,  with  or  without  power  of  revocation,  or  by  will 
or  codicil,  to  appoint  to  or  in  trast  for  any  woman  whom 
he  may  marry  or  have  married,  for  her  life  or  any  less 
period,  and  in  full  or  in  part  only  for  her  jointure,  and  in 
bar  or  without  being  in  bar  of  dower  and  freebench,  the 

said estate  and  other  freehold  hereditaments  or  any 

part  thereof,  or  to  charge  the  said  estate  and  other  free- 
hold hereditaments,  or  any  pai*t  thereof,  with  the  payment 
to  a  trustee  or  trustees  for  such  woman  for  her  life  or  any 
less  period,  and  in  full  or  in  part  only  for  her  jointure,  and 
in  bar  or  without  being  in  bar  of  dower  and  freebench,  of 
any  annual  sum  or  annual  sums  not  exceeding  in  the 
whole  the  clear  yearly  rents  and  profits  of  the  heredita- 
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ment«  charged  therewith,  such  annual  sum  or  annual  sums      p»»<wi>»t 

to  be  paid  at  such  times  and  in  such  manner  as  to  the 

said  E.  F.  shall  seem  meet.    Provided  always,  and  I 

hereby  declare,  that  if  there  shall  be  no  child  of  the  said 

E.  F.  living  at  my  death  or  bom  afterwards  who  shall  oross  hxboutort 

.,..••  i»  !•  1  1  DEVISES. 

attain  the  age  of  twenty-one  years,  or  die  under  that  age  

1        •        •  i.    .  ,  1  .  1         1  ,  14.  Ultimate 

leaving  issue  living  at  his  or  her  decease  or  as  to  a  son  or  tnwtin  fee 
fifons  bom  in  due  time  afberwai-ds,  then  and  in  such  case  »"P^^ 

the  said  estate  and  other  freehold  hereditaments 

devised  therewith  shall,  subject  and  without  prejudice  to 
any  exercise  of  the  power  of  appointment  hereinbefore 
given  to  the  said  R  F.,  and  any  exercise  of  the  power  of 
advancement  or  the  power  of  appointing  a  life  interest  or 
an  annual  sum  or  annual  sums  hereinbefore  respectively 
contained,  be  held  by  the  said  trustees  or  trustee  for  the 
time  being  In  trust  for  the  said  [persons  specified  by 
name],  or  such  of  them  as  shall  be  living  at  the  time  of 
my  decease,  their  heirs  and  assigns,  in  equal  shares  as 
tenants  in  common  [Management  clause  providing  for 
mai/ntenan^,  see  the  forms  supra,  pp.  396,  401,  note, 
vjhich  may  readily  be  adapted.  Powers  of  leasing  and 
of  sale  and  exchange  of  the  general  framje  of  those  in 
Precedeni  XXL  supra,  bv;t  adapted  to  the  case  of  the 
legal  fee  being  in  the  trustees.  OcTieral  bequest  of  per- 
sonxil  estate  upon  trust  for  conversion  and  payment  of 
funeral,  &c,,  expenses,  debts  and  legacies,  and  for  a/pplAr- 
cation  of  residue  as  sale  rrvonies  of  real  estate,  see  Prece- 
dent XXL    Usual  clauses  as  in  the  same  Precedent].   In 

WITNESS,  &C.  * 
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1.  Bequest  of 
famiture,  &c., 
in  trust  for  tes- 
tator's wife  for 
widowhood,  and 
afterwards  to  go 
with  real  estate. 


2.  Devise  of 
freeholds  to 
tmstees  in  trust 
for  wife  for 
widowhood ; 
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WILL  of  REAL  and  personal  estate.  Bequest  of  fur- 
niture, (tc,  to  go  with  REAL  estaJte,  Devise  of  real 
estate  to  tmstees  vn  trust  for  testator* s  wife  durimg 
her  widowhood,  and  afterwards  for  the  testatoi^s 
ELDEST  or  only  son  or  daughter  i/n  fee.  Gift  over 
on  failure  of  testator's  issue  on  similar  trusts  for  a 
SISTER  and  her  issue.  Bequest  of  personal  eataie 
in  trust  for  testator's  wife  during  widowhood^  amd 
afterwards  a^  to  a  specified  sum  in  trust  for  his 

YOUNGER  CHILDREN  EQUALLY,  and  OS  to  the  RESIDUE 

to  go  with  the  real  estate.  Gift  over  on  failure 
of  testator's  issue  on  similar  trusts  for  the  sister 
and  her  issue.  The  vesting  in  the  case  of  sons 
of  the  testator  or  nephews  horn  in  his  lifetime  is 
postponed  to  the  age  of  twenty -five.  Power  to  lease 
REAL  estate  with  or  without  furniture.    Clause  of 

FORFEITURE  if  WILL  is  CONTROVERTED. 

I,  A.  B.,  of,  &c.  [eupra^  p.  26.  Bequest  of  fwmiJbwre, 
&c.,  "  except  such  effects  as  are  hereinafter  bequeathed  to 
my  said  wife  absolutely,"  to  trustees,  supra,  p.  67.]  Upon 
TRUST  to  permit  my  wife,  C.  B.,  to  possess,  use,  and  enjoy 
the  same  furniture  and  other  effects  during  her  widowhood, 
and  after  her  death  or  future  marriage,  I  declare  that  the 
same  shall  follow  and  be  subject  to  the  like  trusts,  powers^ 
and  provisions  as  are  hereinafter  declared  concerning  my 
real  estate  so  far  as  the  rules  of  law  and  equity  will  per* 
mit.  [Provisions  as  to  inventory,  insuram/^,  (be.,  see 
supra,  p.  68,  and  note.  Bequest  of  personal  ornaments, 
wines,  &c.,  and  pecuniary  legacy  to  wife.  Genei*al  devise 
of  freeholds  to  trustees  in  fee,  supra,  p.  558].  Upon 
TRUST  to  permit  my  said  wife  and  her  assigns  to  occupy, 
possess,  and  enjoy,  or  receive  the  rents  and  profits  of  the 
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said  hereditaments  and  premises  so  long  as  she  shall  con-      frbcedent 

XXVIII 

tinue  my  widow^  and  so  that  she  and  her  assigns  shall  have  ' 

the  same  rights  and  powers  in  relation  thereto  as  a  tenant     nm^l^To 
without  impeachment  of  waste,  And  from  and  after  the       younger 

CHILDREN  AND 

death  or  second  marriage  of  my  said  wife,  upon  trust  for        real  and 
my  eldest  or  only  son  who  shall  survive  me  and  shall  attain 
the  age  of  twenty-five  years,  and  the  heirs  and  assigns  of 
such  son  for  ever  (a),  And  in  default  of  any  such  son  then 
in  trust  for  my  eldest  or  only  daughter  who  shall  survive  wards  for  tes- 
me  and  shall  attain  the  age  of  twenty-one  years  or  marry  oniynon  who  ^^ 
under  that  age,  and  the  heirs  and  assigns  of  such  daughter  ^^^^i""  25,  or  if 
for  ever.  And  in  default  of  any  such  daughter  then  in  trust  eWcst  or  only 
for  the  issue  of  my  eldest  or  only  son  (if  any)  who  may  survive  attofns  2i^or*' 
me  and  die  under  the  age  of  twenty-five  years  leaving  ™ame8,  m  fee. 
issue,  in  manner  following  (that  is  to  say),  in  trust  for  the  for  the  issue  of 
eldest  or  only  son  of  such  deceased  son  of  mine  who  shall  ^^j.  Ig^^  ^ 
attain  the  age  of  twenty-one  years,  and  the  heirs  and  assigns  similar  manner. 
of  such  grandson  of  mine  for  ever.  And  in  default  of  any 
such  son  of  such  deceased  son  of  mine,  then  in  tnist  for 
the  eldest  or  only  daughter  of  such  deceased  son  of  mine 
who  shall  attain  the  age  of  twenty-one  years  or  marry  under 
that  age,  and  the  heirs  and  assigns  of  such  granddaughter 
of  mine  for  ever.  And  in  default  of  any  such  issue  of  any  6.  And  if  none 
such  deceased  son  of  mine  upon  trust  to  permit  my  sister,  tcstator's^^ 
A  R,  the  wife  of  B.  R.,  and  her  assigns,  to  occupy,  possess,  ^'^^^^  ^°^"  *^^^- 
and  enjoy  or  receive  the  rents  and  profits  of  the  said  here- 
ditaments and  premises  during  her  life,  [^for  her  separate 
use,  stipra,  p.  317],  And  from  and  after  the  decease  of  6.  And  aftcr- 
my  said  sister  in  trust  for  the  eldest  or  only  son  of  my  ^^oiUy  sou  tf^ 
said  sister  who  shall  be  living  at  my  decease  and  shall  attain  f^\  ^™.  j* 

°  /  testator  8  life- 

the  age  of  twenty-five  years,  and  in  default  of  any  such  son  time  and  attain- 

ing  26  or  bom 

after  and  attain- 

(a)  As  to  contingent  devises  of  real  estate,  see  supra,  p.  225,  ^°fi^  ^^»  ^^^  ^ 

note  (h),  p.  255,  note  (6) ;  and  as  to  postponing  the  vesting  to  a  or'only'dau^r 

later  age  than  21,  and  the  difference  as  regards  this  between  the  of  sister  attain- 

trosts  for  the  testator's  issue  and  the  trusts  for  his  sister's  issue  in  ^°?  ^^  or  mar- 

the  will  m  the  text,  see  p.  225  note  (h),  '^^''^'  ""  ^^^' 
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7.  And  if  none 
in  trust  for  the 
hune  of  a  son  of 
sister  dying 
under  25  in  like 
manner. 

8.  Minority 
clause  as  to 
real  estate. 


9.  Power  to 
trustees  to  per- 
mit son  or 
nephew  entitled 
in  expectancy  to 
occupy  mansion 
house,  &c. 


of  my  said  sister  then  in  trust  for  the  eldest  or  only  son 
of  my  said  sister  who  shall  be  lx)rn  after  my  decease  and 
shall  attain  the  ago  of  twenty-one  years,  and  in  default  of  any 
such  son  of  my  said  sister  then  in  trust  for  the  eldest  or  only 
daughter  of  my  said  sister  who  shall  be  living  at  my  decease 
or  born  afterwards  and  shall  attain  the  age  of  twenty-one 
years  or  marry  under  that  age,  And  in  default  of  any  such 
daughter  of  my  said  sister  then  upon  the  like  trusts  for 
the  issue  of  the  eldest  or  only  son  of  my  said  sister  who 
may  die  leaving  issue  before  attaining  a  vested  interest 
under  the  ti-usts  hereinbefore  declared  (having  regard  to 
sex  and  seniority),  as  are  hereinbefore  declared  with  re- 
spect to  the  issue  of  any  son  of  mine  so  dying ;  Provided 
ALWAYS,  and  I  declare  that  during  the  period  during  which 
any  person  shall  be  entitled  in  expectancy  and  would,  if  he 
or  she  had  attained  a  vested  interest,  be  absolutely  entitled 
in  possession  to  the  said  hereditaments  and  premises  as 
tenant  in  fee  simple  under  the  trusts  hereinbefore  de- 
clared, the  said  trustees  or  trustee  shall  remain  in  posses- 
sion or  receipt  of  the  rents  and  profits  of  the  same  here- 
ditaments and  premises,  and  shall  manage,  &c.  [reTnainder 
of  miTunnty  clause,  as  at  p.  397,  or  p,  401,  note,  mutatis 
'iiiutaiidis,  and  substituting  for  "minor,"  "the  person  for 
the  time  being  entitled  in  expectancy  as  aforesaid,'*  but 
providing  that  surplus  rents  and  profits  shall  in  all 
events  be  applicable  as  monies  arising  from  a  sale.] 
PfiOViDED  ALSO,  and  I  declare  that  during  the  interval 
between  the  majority  of  any  son  or  nephew  of  mine  so 
entitled  in  expectancy  and  who  if  he  had  obtained  a 
vested  interest  would  be  absolutely  entitled  in  possession 
as  aforesaid  and  his  attaining  the  age  of  twenty-five 
years,  or  any  part  of  such  interval,  the  said  trustees  or 
tmstee  may,  if  in  their  or  his  absolute  discretion  they 
or  he  shall  so  think  fit,  permit  such  son  or  nephew 
personally  to  occupy,  possess,  and  enjoy  the  said  mansion 
house  at and  the  grounds  usually  occupied  and  held 
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therewith,  and  the  said  furniture  and  effects  hereinbefore  prboedksi 

l)equeathed  in  trust  as  aforesaid ;  Provided  furthek,  * 

and  I  hereby  declare  that  it  shall  be  lawful  for  the  said  ,7™  suTw 

trustees  or  trustee  for  the  time  being  from  time  to  time  touhokb 

^  ,  .  OHILDRBN  AirO 

until  some  person  shall  become  absolutely  entitled  in  pos-       rkal  ahd 
session  under  this  my  will  to  the  said  hereditaments  and     q,  pebsohal 
premises  as  tenant  in  fee  simple  under  the  trusts  herein-       »»»*«  to 

■•  *  SLDB8T  BOB. 

before  declared,  to  demise  all  or  any  of  the  same  premises  

.  "^  7  .     10.  Power  to 

(either  with  or  without  all  or  any  part  of  the  said  furni-  lease  real  estate 
ture  and  effects  hereinbefore  bequeathed  in  trust  as  afore-  J^h^^ 
said),  for  any  term  of  years  (absolute  or  determinable  at 
the  option  of  either  party  or  of  one  party  only),  not  exceed- 
ing twenty-one  years,  to  take  effect  in  possession,  or  within 
six  calendar  months  after  the  date  of  the  lease,  but  not  so 
as  to  interfere  with  the  right  of  any  person  who  may  be 
entitled  to  the  said  premises  personally  to  occupy  and 
have  the  use  and  enjoyment  of  the  said  mansion  house 
and  the  grounds  held  therewith,  and  the  said  furniture 
and  effects  if  so  disposed,  and  so  bs  there  be  reserved  the 
best  yearly  rent  or  rents,  &c.  [remainder  of  leasing  power"] ; 
And  I  further  declare  that  until  some  person  shall  become  ii.  Power  of 
absolutely  entitled  to  the  said  hereditaments  and  premises  chimM.  **' 
in  possession  as  tenant  in  fee  simple  under  the  trusts  here- 
inbefore declared,  the  said  trustees  or  trustee  shall  have 
a  power  of  sale  and  exchange  over  all  or  any  of  the  same 
premises.  (6)  [General  bequest  of  personal  estaie,  including 
leaseholds,  to  the  trustees  in  trust  for  conversion,  "  but 
with  power  to  postpone  the  sale,  conversion,  and  getting  in 
of  my  said  personal  estate  or  any  part  or  parts  thereof  during 
such  time  as  the  said  trustees  or  trustee  shall  think  fit," 
andf(yr  payment  of  debts,  cfec,  and  vnvestment  of  residue, 
see  supra,  pp,  30,  et  seq.,  82,  et  seq.]  And  shall  pay  the  12.  Oenerai  be- 
income  and  annual  produce  of  my  said  residuary  personal  g^^  ^tSTto 


(b)  Compare  tho  power  of  sale  and  exchange,  supra,  p.  236, 
note. 
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trustees  in  trost 
for  oonversion, 
&C.,  and  pay- 
ment of  income 
to  testator's  wife 
for  widowhood. 

18.  Andafter- 
WBzds  in  trust 
to  set  apart  a 
specified  stun. 

U.  —to  be  held 
in  trost  for  tes- 
tator's younger 
children  as  to 
sons  at  25  and 
danghters  at  21 
or  marriage  and 
the  issue  of  any 
son  dying 
under  25. 


15.  Besidne  of 
personalty  and 


estate  aad  of  the  trust  premises  constituting  or  represent- 
ing tbe  same  to  my  said  wife  during  her  widowhood,  and 
after  her  death  or  future  marriage  shall  stand  possessed  of 
the  same  trust  premises  constituting  or  representing 
my  residuary  personal  estate  In  trust  to  set  apart  or 
appropriate  such  portion  of  the  same  trust  premises  as 
shall  in  the  opinion  of  the  said  trustees  or  trustee   be 

equivalent  to  the  sum  of  £ ,  with  full  discretionaiy 

power  to  determine  the  value  of  any  investments  or  pro- 
perty selected  to  be  appropriated  in  satisfaction  of  such 
sum  or  any  part  thereof,  but  so  nevertheless  that  such 
appropriation  shall  not  affect  the  trusts  and  powers  for 
conversion  and  postponing  conversion  and  investment  and 
transposing  investments  hereinbefore  contained,  which  shall 
continue  to  apply  to  such  appropriated  fund.  And  shat.t, 
stand  possessed  of  such  sum  of  £ ,  and  of  the  invest- 
ments or  property  representing  the  same  in  trust  for  all  my 
children  or  any  my  child  (other  than  the  son  or  daughter 
who  under  the  trusts  hereinbefore  declared  shall  become 
entitled  to  my  real  estate  hereinbefore  devised)  who  shall 
survive  me,  and  being  sons  or  a  son  shall  attain  the  age  of 
twenty-five  years,  or  being  daughters  or  a  daughter  shall 
attain  that  age  or  marry  under  that  age,  and  the  childreu 
or  child  of  any  son  or  sons  of  mine  surviving  me  and  dying 
under  the  age  of  twenty-five  years  who  being  male  shall 
attain  the  age  of  twenty-one  years  or  being  female  shall 
attain  that  age  or  marry  under  that  age,  (exclusive  of  any 
grandchild  of  mine  who  under  the  trusts  aforesaid  shall 
become  entitled  to  my  real  estate),  the  objects  of  the  pre- 
sent trust  if  more  than  one  to  take  in  equal  shares  but  so 
that  the  children  of  any  deceased  son  of  mine  shall  take 
between  them  only  the  share  which  their  father  would 
have  taken  if  living  (c),  And  I  declare  that  the  said 

(c)  No  provision  is  made  in  this  Precedent  for  the  event  of  a 
ohild  dying  in  the  testator's  lifetime,  leaving  issae.  See  the 
forms,  supra,  pp.  41,  42,  note. 
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trustees  or  trustee  shall  stand  possessed  of  the  residue  of 
the  said  trust  premises  constituting  or  representing  my  said 
residuary  personal  estate,  and  also  of  the  said  sum  of 

£ and  the  trust  premises  representing  the  same  in 

case  the  trusts  thereof  hereinbefore  contained  shall  fail  or 
determine,  (but  subject  to  the  trusts  and  powers  hereinbe- 
fore and  hereinafter  contained  concerning  the  same),  in 
trust  for  the  child  or  grandchild  of  mine  who  under  the 
trusts  hereinbefore  declared  shall  become  entitled  to  my 
real  estate  hereinbefore  devised,  And  I  declare  that  if 
there  shall  be  no  child  or  grandchild  of  mine  who  shall 
attain  a  vested  interest  under  the  trusts  hereinbefore  de- 
clared concerning  the  said  trust  premises  constituting  or 
representing  my  residuary  personal  estate,  then  subject 
and  without  prejudice  to  the  trusts  and  powers  herein- 
before and  hereinafter  contained,  and  after  the  death  or 
second  marriage  of  my  said  wife  and  such  default  or  fBolure 
of  my  issue  as  aforesaid  (which  shall  last  happen),  the  said 
trustees  or  trustee  shall  stand  possessed  of  the  same  trust 

premises,  inclusive  of  the  said  sum  of  £ and  the  trust 

premises  representing  the  same,  or  of  so  much  thereof  re- 
spectively as  shall  not  be  applied  or  disposed  of  under  the 
trusts  or  powers  of  this  my  will,  in  trust  to  pay  the  income 
and  annual  produce  of  the  whole  of  the  same  trust  pre- 
mises to  my  said  sister  A.  B.  during  her  life  [for  her 
separate  use,  see  supra,  p.  317] :  And  after  the  death  of 
my  said  sister  the  said  trustees  or  trustee  shall  hold  the 

said  sum  of  £ and  the  trust  premises  representing  the 

same  in  trust  for  all  such  children  or  child  of  my  said 
sister  (other  than  the  child  becoming  entitled  to  my 
real  estate  hereinbefore  devised)  as  shall  be  living 
at  my  death  or  bom  afterwards  and  being  a  son  or 
sons  shall  if  bom  in  my  lifetime  attain  the  age  of  twenty- 
five  years,  or  if  bom  after  my  death  shall  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  shall 
attain  the  age  of  twenty-one  years  or  marry  under  that 
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the  specific  fond 
if  the  iniBts 
thereof  Mi  to 
be  in  tnut  for 
the  child  or 
grandchild  be- 
coming entitled 
to  the  real 
estate. 

16.  On  failure 
of  previous  tnisto 
the  personalty 
to  be  held  in 
trust  for  tes- 
tator's sister 
for  life.      ' 


17.  And  after 
her  death  as  to 
the  specific  fond 
for  her  sons  if 
bom  in  testator's 
lifetime  at  25  and 
if  bom  after- 
wards at  21  and 
her  danghters 
at  21  or  mar- 
riage, and  the 
issue  of  any  son 
bom  in  tes- 
tator's lifetime 
and  dying  under 
25. 


572 


WILLS. 


PRBOEDKHT 
XXVIII. 


WILL  GIYIlfO 
FIXED  SUM  TO 

TOUKOER 

CHILDREN  AVD 

REAL  AMD 

RESIDUE 

OV  PERSONAL 

ESTATE  TO 
ELDEST  SON. 


18.  Residue  of 
personalty  and 
also  the  specific 
f and  if  the 
trusts  thereof 
fail  to  be  in 
trust  for  the 
child  or 
grandchild  of 
testator  s  sister 
who  takes  the 
real  estate. 


19.  Advanoe* 
ment  cUiuse. 


20.  Maintenance 
clause. 


age,  and  such  children  or  child  of  any  son  or  sons  of  mj 
said  sister  who  may  be  living  at  my  decease  and  die  under 
the  age  of  twenty-five  years,  as  being  male  attain  the  age 
of  twenty-one  years,  or  being  female  attain  that  age  or 
marry  (exclusive  of  any  grandchild  of  my  said  sister  who 
shall  become  entitled  to  my  real  estate  under  the  trusts 
aforesaid),  if  more  than  one  in  equal  shares,  but  so  that 
the  issue  of  any  deceased  son  of  my  said  sister  shall  take 
between  them  only  the  share  which  their  father  would 
have  taken  if  living,  And  the  said  trustees  or  trustee 
shall  stand  possessed  of  the  residue  of  the  said  trust 
premises  constituting  or  representing  my  residuary  per- 
sonal estate,  and  also  of  the  said  sum  of  £ and  the 

investments  thereof  in  case  the  trusts  thereof  hereinbefore 
contained  shall  fail  (and  subject  to  the  trusts  and  powers 
herein  contained  concerning  the  same),  in  trust  for  the 
child  or  grandchild  of  my  said  sister,  who  under  the  trusts 
hereinbefore  declared  shall  become  entitled  to  my  real 
estate.  And  I  hereby  declare  that  the  said  trustees  or 
trustee  for  the  time  being  may  at  any  time  or  times  (with 
the  consent  in  writing  of  the  person  or  persons,  if  any, 
entitled  to  a  prior  interest  or  interests  therein  under  the 
trusts  aforesaid)  raise  any  part  or  parts  not  exceeding  in 
the  whole  one  half  of  the  then  presumptive  or  expectant 
share  of  any  child  or  grandchild  of  mine  or  of  my  said 
sister  under  the  trusts  hereinbefore  declared  concerning 
my  personal  estate,  and  apply  the  same  for  his  or  her 
advancement  or  benefit  as  the  said  trustees  or  trustee 
shall  think  fit,  And  I  FURTHER  declare  that  during  the 
minority  of  any  son  or  grandson,  or  the  minority  and  dis- 
coverture  of  any  daughter  or  granddaughter  of  mine,  or  of 
my  said  sister,  who  if  of  full  age,  or  in  the  case  of  a 
daughter  or  granddaughter  manied,  would  for  the  time 
being  be  entitled  in  possession  to  a  share  of  my  personal 
estate  under  the  trusts  hereinbefore  contained,  or  in  the 
case  of  a  son  or  nephew  of  mine  the  vesting  of  whose 
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share  is  postponed  till  he  attains  the  age  of  twenty-five 
years,  and  who  if  he  had. attained  that  age  would  be 
entitled  in  possession  to  a  share  of  my  personal  estate, 
then  and  in  such  last  mentioned  case  during  the  interval 
between  such  son  or  nephew  attaining  the  age  of  twenty- 
one  and  the  age  of  twenty-five  years,  the  said  trustees  or 
trustee  may  pay  or  apply  the  whole  or  such  part  as  they 
or  he  shall  think  fit  of  the  income  of  such  share  for 
or  towai*ds  the  maintenance  or  education  of  the  person  so 
entitled  in  expectancy  thereto,  or  in  the  case  of  a  son  or 
nephew  who  has  attained  the  age  of  twenty-one  years  as 
aforesaid  may  pay  the  whole  or  such  part  as  they  or  he 
may  think  fit  of  such  income  to  such  son  or  nephew,  and 
in  the  former  case  may  either  themselves  or  himself  so 
apply  the  same  or  may  pay  the  same  to  the  guardian  or 
guardians  or  parent  of  such  person  for  the  purposes  afore- 
said without  seeing  to  the  application  thereof^  And  shall 
during  such  suspense  of  vesting  as  aforesaid  accumulate 
all  the  residue  (if  any)  of  the  same  income  in  the  way  of 
compound  interest  by  investing  the  same  and  the  result- 
ing income  thereof,  &c.  [remai/nder  of  accumulatian 
clause,  supra,  p.  229.  Proviso  limiting  trust  for  a^u- 
mulation  to  twenty-one  years  fromi  testator^s  death, 
p,  230,  mutatis  mutandis.  Power  to  trustees  to  settle 
questions  and  other  usual  clauses  as  vn  Precedent  1,, 
supral.  Provided  always,  and  I  expressly  declare 
that  in  case  any  person  or  persons  to  whom  any  estate, 
interest,  or  benefit  is  given  by  this  my  will  or  any 
codicil  hereto  shall  in  any  court  of  law  or  equity  con- 
trovert or  dispute  this  my  will  or  any  codicil  hereto,  or 
the  validity  of  the  same  respectively,  or  of  any  of  the 
dispositions  or  provisions  therein  respectively  contained, 
then  and  in  every  or  any  such  case  all  and  every  the 
estates,  interests,  or  benefits  so  given  to  such  person 
or  persons  shall  be  void  to  all  intents  and  purposes,  and 
such  estates,  interests,  or  benefits  shall  go,  belong  to,  and 
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vest  in  the  person  or  persons  who  would  have  been  en- 
titled thereto  in  case  the  person  or  persons  so  controvert- 
ing or  disputing  as  aforesaid  had  died  in  my  lifetime  or 
had  otherwise  faUed  to  become  entitled  thereto.  Pro- 
vided also  that  my  said  executors  and  trustees  or  trustee 
shall  not  by  reason  of  the  clause  of  forfeiture  lastly  here- 
inbefore contained  incur  any  liability  or  responsibility  in 
respect  of  any  payment  made  previously  to  any  such  for- 
feiture or  in  respect  of  any  act  done  on  the  assumption  of 
the  validity  of  any  devise,  bequest,  or  benefit  which  shall 
be  forfeited  as  aforesaid,  (d)    In  ¥nTNE^,  &c. 
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XXIX. 

WILL  charging  a  jointure  m  favov/r  of  testator's  wife, 
and  PORTIONS  for  his  younger  children  uTider 
POWERS  in  a  settlement  of  real  estate(a).  General 
devise  a/nd  bequest  of  testator's  residuary  real  md 
personal  estojte  to  his  wife  aJbsolutdy. 

I,  A.  B.,  of,  &c.  [supra,  p.  26.  ReeUal  of  setUerrmt 
limiting  estates,  subject  to  rent-charges  and  a  term  for 
securing  them,  to  the  use  of  the  testator's  fodher  for  life, 
rcTnainder  to  ike  testator  for  life,  remxiinder  to  his  first 
and  other  sons  in  tail  male,  and  coniavavag  powers,  to  he 
recited  fully,  for  the  testatoi\  by  deed  or  will,  to  appoiiA 
a  joi/ature  to  his  wife,  and  to  charge  portions  and  Tnairir 
tena/nce  for  his  younger  children,  varying  in  amount 


(<Q  Ab  to  clauses  of  forfeiture  in  case  of  disputing  the  will,  see  2 
Jarm.  Wills,  3rd  ed.  p.  52 ;  Steventon  v.  Ahington,  11  W.  B.  985. 

(a)  See  the  forms  of  such  powers,  ante,  yol.  iii..  Settlements, 
pp.  1001,  1002 ;  and  see  the  corresponding  powers  in  a  will,  supra, 
pp.  399,  409;  and  compare  the  Precedent  of  a  deed  exercising 
similar  powers,  ante,  vol.  iii.,  p.  1243. 
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according  to  their  nv/niber,  and  raiseahle  after  the  decease      bbiotmht 
of  his  father  and  himself  or  in  tlkcir  lifetime  with  their 
consent,  and  to  appoint  a  term  to  trustees  for  securing 
the  jointure  cmd  portionSy  the  powers  being  exercisable 
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JOUTiriLIXa  AMD 

whether  the  testator  should  survive  his  father  or  not,  and       oHARonio 

either  before  or  after  marriage'] :  And  whereas  I  have 

at  present  two  children,  namely,  D.  B.  and  K  B. :  Now  IN  tertator's  fiunily. 
EXERCISE  of  the  power  for  this  purpose  given  to  me  by  2.  Appointment 
the  hereinbefore  recited  indenture  of  settlement,  and  of  MttUi^Tof"^ 
every  or  any  other  power  in  anywise  enabling  me  in  this  ?^J^»  *^ 
behalf,   I  hereby  appoint  unto  my  said  wife  C.  B.,  in 
case  she  shall  survive  me,  during  her  life,  a  yearly  rent- 
charge  or  annual  sum  of  £ ,  for  her  jointure  and  in 

bar  of  all  dower  and  freebench,  to  be  yearly  issuing  out  of  all 
and  singular  the  said  hereditaments  and  premises  com* 
prised  in  the  said  indenture  of  settlement,  and  to  be  payable 
by  equal  quarterly  payments  without  any  deduction  except 
succession-duty  and  income-tax  (6),  the  first  quarterly  pay- 
ment thereof  to  be  made  at  the  end  of  three  calendar 
months  next  after  my  decease  in  case  my  said  wife  shall 
then  be  living,  And  I  further  appoint  and  direct  that  if  8.  Power  of 
any  part  of  the  said  rent-charge  shall  at  any  time  be  un- 
paid, &c.    [Power  of  distress,  supra,  p.  458],  And  fur-  i.  —and  entry. 
THER,  that  if  any  part  of  the  said  rent-charge  shall,  &c. 
[Power  of  entry,  p.  459].    And  in  exercise  of  the  power  5.  Charge  nnder 
for  this  purpose  given  to  me  by  the  said  indenture  of  set-  mralt'of^portiona 
tlement,  and  of  every  or  any  other  power  in  anywise  ^°'**^^^ 
enabling  me  in  this  behalf,  I  do  hereby  charge  all  and 
singular  the  said  hereditaments  and  premises  comprised 
in  the  said  indenture  of  settlement  (subject  to  such  pre- 
ceding uses  and  estates  as  in  the  said  indenture  of  settle- 
ment is  mentioned  in  that  behalf  as  aforesaid,  and  to  the 
rent-charge  hereinbefore  appointed  to  my  said  wife,  and 
the  powers  and  remedies  hereinbefore  given  for  securing 

(2>)  See  supra,  p.  402,  note  (k). 


576 


WILLS. 


PRBCKDBNT 
XXIX. 


WILL 

BXBRCI8IN0 

POWIBS  OF 

JOINTURIVa 

AND  OHARQIira 

POETZOHS. 


6.  Charge  of 
maintenance. 


the  same),  with  the  payment  after  the  decease  of  the  sur- 
vivor of  my  said  father  and  myself,  or  in  the  lifetime  of 
my  said  father,  in  case  he  shall  survive  me  and  signify  his 
consent  thereto,  of  the  sum  following,  as  and  for  the  portion 
or  portions  of  my  child  or  children  by  my  said  wife  (other 
than  a  son  or  sons  who  under  the  limitations  of  the  said 
indenture  of  settlement  shall  before  attaining  the  age  of 
21  yeai*s  become  entitled  to  the  first  estate  in  tail  male  in 
the  said  hereditaments),  (that  is  to  say),  if  I  shall  have  but 
one  child  (other  than  as  aforesaid),  who  shall  attain  a 
vested  interest  as  hereinafter  provided  in  such  portion- 
money,  the  sum  of  £ ,  and  if  there  shall  be  but  two 

such  children  the  sum  of  £ ,  and  if  there  shall  be  three 

or  more  such  children  the  sum  of  £ ,  to  be  an  interest 

or  interests  vested  in  such  child  or  children  of  mine  by 
my  said  wife  (other  than  such  son  or  sons  as  aforesaid),  as 
being  a  son  or  sons  shall  attain  the  age  of  21  years,  or 
being  a  daughter  or  daughters  shall  attain  that  age  or 
marry,  and  if  more  than  one,  in  equal  shares,  and  to  be 
payable  to  him,  her,  or  them  respectively,  upon  his,  her 
or  their  respectively  attaining  that  age  or  marrying  (as 
the  case  may  be),  if  happening  after  the  decease  of  my  said 
father  and  myself,  or  if  happening  in  the  lifetime  of  us  or 
either  of  us,  then  immediately  after  the  decease  of  the 
survivor  of  us,  unless  my  said  father,  if  surviving  me,  shall 
consent  to  the  earlier  payment  tliereof  as  aforesaid,  and 
to  carry  interest  at  the  rate  of  £4  per  cent  per  annum 
from  the  time  when  the  same  respectively  shall  become 
payable  until  payment  (c),  and  in  case  any  child  of  mine 
for  whom  a  portion  is  hereby  charged  shall  at  my  decease 
be  under  the  age  of  21  years,  and  in  the  case  of  a  daugh- 
ter unmarried,  I  DO  hereby  further  charge  all  and  sin- 
gular the  said  hereditaments  and  premises   (subject  as 


(c)  As  to  interest  on  portions,  see  ante,  Vol.  iii.,  Settlements, 
p.  450. 
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aforesaid),  with  the  payment  from  and  after  the  death  of 
the  survivor  of  my  said  father  and  myself,  or  from  and 
after  my  decease,  and   during  the  lifetime  of  my  said 
father,  in  case  he  shall  survive  me  and  signify  his  consent 
thereto  as  aforesaid,  of  such  annual  sum  or  sums  of  money 
(not  exceeding  what  the  interest  of  the  then  expectant 
portion  of  such  child  would  amount  to  after  the  rate  of 
£4t  per  cent,  per  annum),  as  the  trustees  or  trustee  for 
the  time  being  of  the  term  of  years  hereinafter  limited 
shall  deem  sufficient  and  proper  for  the  maintenance  and 
education  of  every  or  any  child  for  the  time  being  entitled 
in  expectancy  to  a  portion  as  aforesaid,  such  annual  sum 
or  sums  to  be  clear  of  all  deductions  except  succession- 
duty  and  income-tax,  and  to  be  paid  or  applied  in  such 
manner  and  at  such  times  as  the  said  trustees  or  trustee 
shall  think  fit,  and  they  or  he  may  either  themselves  or 
himself  so  apply  the  same  or  may  pay  the  same  to  the 
guardian  or  guardians  of  such  child  or  respective  children 
for  the  purpose  aforesaid,  without  seeing  to  the  application 
thereof ;    And  in  further   exercise  of  the  respective 
powers  aforesaid  and  of  every  or  any  other  power  enabling 
me  in  this  behalf  I  do  hereby  appoint  all  and  singular 
the  said  hereditaments  and  premises  comprised  in  the  said 
indenture  of  settlement  (subject  as  last  aforesaid),  unto 
and  to  the  use  of  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  their 
executors,  administrators,  and  assigns,  for  the  term  of  500 
years,  to  commence  from  the  decease  of  the  survivor  of 
my  said  father  and  myself,  without  impeachment  of  waste, 
Upon  trust,  in  the  first  place,  that  in  case  any  pai-t  of  the 
said  rent-charge  hereinbefore  appointed  to  my  said  wife 
shall  be  unpaid  for  forty  days  after  any  of  the  times  here- 
inbefore appointed  for  payment  thereof,  then  and  so  often 
the  trustees  or  trustee  for  the  time  being  of  the  said  term 
of  500  years  shall  by  and  out  of  the  rents  and  profits  of 
the  said  premises,  or  by  the  sale  of  timber  or  minerals,  or 
by  mortgage  of  the  same  premises,  or  any  of  them,  for  all 
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or  any  part  of  the  said  term,  or  by  all  or  any  of  the  wajs 
and  means  aforesaid,  or  by  any  other  reasonable  ways  or 
means  raise  and  pay  the  said  rent-charge  and  all  arrears 
thereof  then  due  or  which  shall  afterwards  during  their  or 
his  possession  accrue  due,  and  all  costs,  damages,  and 
expenses  incurred  by  reason  of  the  nonpayment  thereof, 
or  the  recovering  or  obtaining  payment  thereof  or  other- 
wise relating  thereto,  (c)  And  upon  tbust,  in  the  second 
place,  that  in  case,  from  time  to  time,  when  the  said  sum 
of  £ ,  £ ,  or  £ (as  the  case  may  be),  herein- 
before charged  for  portions  or  any  part  thereof,  or  any  interest 
for  the  same  or  annual  sum  by  way  of  maintenance  shall  be- 
come raiseable  or  payable  by  virtue  of  the  respective  charges 
hereinbefore  contained,  the  said  trustees  or  trustee  for  tbe 
time  being  shall  (subject  as  aforesaid),  by  mortgage  of  the 
said  premises  or  any  of  them,  for  all  or  any  part  of  the  said 
term,  or  by  any  such  other  ways  or  means  as  are  herein- 
before mentioned,  raise  the  said  sum  of  £ ,  £ ,  or 

£ (as  the  case  may  be),  or  so  much  thereof  as  shall 

become  payable,  together  with  such  interest  for  the  same 
and  such  annual  sum  or  sums  by  way  of  maintenance  as 
aforesaid,  and  also  the  costs  and  expenses  of  and  incidental 
to  the  raising  of  such  sum  or  sums  or  otherwise  to  be  in- 
cun-ed  in  or  about  the  execution  of  the  trusts  lastly  herein- 
before contained  (as  far  as  such  costs  and  expenses  shall 
not  be  otherwise  discharged)  (d),  and  after  payment  out 
of  the  sum  or  sums  so  raised  of  such  costs  and  expenses, 
shall  pay  or  apply  the  residue  thereof  unto  or  for  the 
benefit  of  my  said  child  or  children  (other  than  as  aforesaid) 
or  otherwise  in  such  manner  as  the  same  respectively 

(c)  In  the  case  of  a  will  oharging  a  jointure  only,  it  might  be 
better  (if  this  is  authorised  by  the  original  power,  as  in  the  form 
at  p.  404,  supra),  instead  of  creating  a  tenn  for  seonring  it,  to 
give  power  to  the  jointress  so  to  do.    See  the  form,  supra,  p.  534. 

(d)  As  to  the  costs  of  raising  portions,  see  ante,  YoL  iii,  Set- 
tlements, p.  450,  ArmOnmg  v.  Anmtrong,  L.  B.,  18  Eq.  641. 
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ought  to  be  paid  or  applied  by  virtue  of  the  respective 
charges  and  provisions  in  that  behalf  hereinbefore  con- 
tained, and  in  order  to  satisfy  the  same.  And  SUBJECT  TO 
the  trusts  hereinbefore  declared  concerning  the  said  term 
of  500  years,  the  rents  and  profits  of  the  said  premises 
compiised  in  the  said  term  or  so  much  of  the  same  rents 
and  profits  as  shall  from  time  to  time  remain  after  answer- 
ing the  trusts  and  purposes  aforesaid  shall  be  received  by 
the  person  or  persons  for  the  time  being  entitled  to  the  same 
premises  in  reversion  immediately  expectant  on  the  same 
term.  [Bequest  of  legadea  and  av/miitiea.']  I  devise 
and  bequeath  all  my  estate  and  efiects  whatsoever  and 
wheresoever,  both  real  and  personal,  not  otherwise  dis- 
posed of  by  this  my  will,  or  any  codicil  hereto  (subject 
to  and  after  payment  out  of  my  pei*sonal  estate  of  my 
funeral  and  testamentaiy  expenses  and  debts  and  the 
legacies  and  annuities  bequeathed  by  this  my  will  or  any 
codicil  hereto,  and  the  legacy  duty  on  any  legacies  or 
annuities  bequeathed  free  of  duty),  unto  and  to  the  use 
of  my  said  wife  C.  B.,  her  heirs,  executors,  adminis- 
trators and  assigns  absolutely.  [^Devise  of  trust  and 
mortgage  estaUs  to  wife,  see  sfwpra,  p,  68.  Appointment 
of  wife  executor  and  guardian  of  chiMren,  see  p.  61.] 
In  witness,  &c. 
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A.  A  A» 


WILL  of  a  MARRIED  woman  wnder  a  general  power  pbiobdivt 
i/n   her  Marriage   SetUeTnent,  and   containing  a      wmTfa 
general  devise  and  bequest  of  all  her  disposable  >«^**™>  w«^ 

POWBB. 


property  in  favour  of  her  husband  (a). 


(a)  With  respect  to  the  wills  of  maxried  women,  see  1  Williams,   yTIUs  of  married 
Executors,  Part  I.  Book  iL  ch.  1,  sect,  ii.,  8th  ed.  pp.  53  et  seq. ;  1   women. 
Jarm.  Wills,  3rd  ed.  pp.  33  et  seq. ;  Nolle  y.  Willock,  L.  B.  8  Gh.  Ap. 
778,  7  H.  L.  580.    As  to  the  power  of  a  married  woman  to  dispose 

p  p2 
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1.  Redtalof 
marriage  set- 
tlement; 

Operatioii  of 
Wills  Act  on 
vrills  of  married 
women. 


I.,  C.  B.,  the  wife  of  A.  B.,  of,  &c.,  hereby  revoke,  &c. 
[supra,  p.  26]  (6).    Whereas  by  an  indenture  dated  the 

of  real  estate  settled  to  her  separate  use,  see  p.  99,  note  (a),  supra ; 
and  as  to  the  effect  of  a  restraint  on  anticipation,  see  Cooper  t. 
MacdoruUd,  7  Gh.  D.  288.  With  respect  to  the  exercise  of  powers 
by  married  women,  see  Sugd.  Pow.,  8th  ed.  ch.  y.  s.  1,  p.  152  ,*  Far- 
well  on  Powers,  pp.  91  et  seq. 

Upon  the  8th  section  of  the  Wills  Act,  which  provides  that  no 
will  made  by  any  married  woman  shall  be  valid  except  snch  a  will 
as  might  have  been  made  by  a  married  woman  before  the  passing 
of  the  Act  (see  p.  17  supra),  and  which  is  one  of  the  clauses  tiiat 
qualify  the  3rd  section  conferring  the  general  power  of  testamentary 
disposition,  it  has  been  contended  that  the  enlarged  operation  given 
to  a  will  by  the  Wills  Act  as  to  the  exercise  of  a  general  power 
(s.  27 ;  Bernard  v.  MinshuU,  Johns.  276),  and  the  enactment  that 
wills  shall  be  construed  as  to  the  real  and  personal  estate  comprised 
therein  to  take  effect  as  if  executed  immediately  before  the  death 
of  the  testator  (s.  24 ;  Thomae  v.  c/bnes,  2  Johns.  &  Hem.  475,  on 
app.  1  De  G.  J.  &  S.  63),  do  not  apply  to  the  wills  of  married 
women.  This  contention  was  of  course  unsuccessful,  the  construc- 
tion put  upon  the  Act  being  that,  although  having  regard  to  the 
8th  section,  a  married  woman  personally  acquires  no  enlarged 
capacity  from  the  statute,  her  will,  when  made,  will  have  the  bene- 
fit of  the  more  liberal  rules  of  interpretation  introduced  by  the  Act 
(see  per  Lord  Westhury,  C,  in  Thomas  v.  Jones),  In  accordance 
with  this  view  it  may,  no  doubt,  in  whatever  form  the  question 
may  arise,  be  assumed  that,  with  regard  to  the  will  of  a  married 
woman,  made  since  the  Act,  her  personal  capacity  is  to  be  tested  by 
the  same  rules  as  before  the  Act,  but  that  the  validity  and  operation 
of  the  instrument,  if  the  x)er8onal  capacity  is  established,  are  to 
be  tested  by  the  rules  applicable  under  the  Act  to  wills  in  general 
Hence  although  a  general  bequest  contained  in  the  will  of  a  married 
woman  would  doubtless  operate  to  pass  her  after-acquired  separate 
estate  or  as  an  exercise  of  a  testamentary  power  afterwards 
acquired  by  her  during  the  coverture^  and  as  to  which  therefore  she, 
as  a  married  woman,  possessed  testamentary  capacity,  such  a  will 
must  necessarily  be  inoperative  as  to  property  acquired  by  the  tes- 
tatrix after  her  husband's  death,  and  can  only  be  madeoperatiye  as 
to  such  property  by  being  re-executed  after  she  becomes  a  widow 
{Noble  V.  Wilhcky  uU  ««p).  See  also  Biehop  v.  WaU,  3  Oh.  D.  1W| 
Mayd  v.  FxeUy  id.  687. 

As  to  the  application  of  the  doctrlue  of  perpetuities  to  wiUs  exer- 
cising general  powers  of  appointment,  see  Re  PoweU,  39  L.  J'  Ch. 
188,  18  W.  B.  228,  supra,  p.  226,  note. 
As  to  rerocator/       (6)  A  general  clause  revoking  all  former  wills  contained  in  a  will 
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day  of ,  and  expressed  to  be  made  between  my*   pmotobii  xxx. 

self  by  my  then  name  of  —  of  the  first  part,  my  said  will  of  a 
husband,  A.  B.,  of  the  second  part,  and  E.  F.  and  G.  H.,  of 
the  third  part  (being  the  settlement  executed  previously 
to  and  in  consideration  of  the  marriage  afterwards  solem- 
nised between  me  and  the  said  A.  B.),  it  was  agreed  and 
declared  that  the  said  E.  F.  and  G.  H.,  their  executors, 
administrators,  and   assigns,  should  stand  possessed  of 

the  sum  of  £ £3  per  cent.  Bank  Annuities  and 

of  the  stocks,  funds,  or  securities  into  or  for  which 
the  same  should  be  converted  or  transposed  under  the 
power  in  that  behalf  contained  in  the  said  indenture,  upon 
trust  for  pa]n:nent  of  the  income  of  the  same  trust  pre- 
mises during  the  joint  lives  of  me  and  the  said  A.  B.  to 
me  for  my  separate  use.  And  after  the  death  of  such 
one  of  us  the  said  A  B.  and  myself  as  should  first  die,  to 
the  survivor  of  us  during  his  or  her  life,  And  after  the 
death  of  the  survivor  of  me  and  the  said  A  B.,  should 
stand  possessed  of  the  same  trust  premises,  and  the  income 
thereof^  upon  the  trusts  and  subject  to  the  powers  thereby 
declared  and  given  for  the  benefit  of  the  children  of  the 
said  then  intended  marriage ;  And  it  was  by  the  said  in- 
denture further  agreed  and  declared,  that  in  case  there 
should  be  no  child  of  the  said  then  intended  marriage  who, 
being  a  son,  should  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  should  attain  that  age  or  marry,  the  said 
K  F.  and  G.  H.,  their  executors,  administrators,  and  as- 
signs, should  stand  possessed  of  the  same  trust  premises, 

exercisiog  a  power  or  otherwise  disposing  of  particular  property  only,  cUme  in  will 
wiU  be  restrained  in  its  ox>6ration,  in  favour  of  the  presumed  nnder  power, 
intention,  where  there  is  a  formor  will  exercising  another  and 
distinct  power  or  dealing  with  property  which  is  not  dealt  with 
by  the  later  will.  See  1  Jarm.  Wills,  p.  159,  Be  Eustace,  L.  B. 
3  P.  &  D.  183.  As  to  the  circmnstances  under  which  a  will  made 
under  a  power  is  revoked  by  the  subsequent  marriage  of  the 
testator,  having  regard  to  the  exception  in  the  18th  section  of  the 
Wills  Act,  (supra  p.  19),  see  Be  Fenwick,  L.  B.  1  P.  &  D.  319. 
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PBaoDiHT  and  the  income  thereof,  or  so  much  thereof  respectively 
as  should  not  have  become  vested  or  been  applied  under 
any  of  the  trusts  or  powers  therein  contaiabd,  Upon  the 
trusts  following  (that  is  to  say).  If  I  should  survive  the 

said  A.  B.,  then  from  and  after  his  death,  and  such  default 

or  failure  of  children  as  aforesaid,  which  should  last  happen, 
In  trust  for  me,  my  executors,  administrators,  and  assigns; 
But  if  the  said  A.  B.  should  survive  me,  then  from  and 
after  the  death  of  the  said  A.  B.,  and  such  default  or 
&ilure  of  children  as  aforesaid,  which  should  last  happen, 
In  trust  for  such  person  or  persons  and  for  such  purposes 
as  I  should^  notwithstanding  coverture,  by  will  or  codicil 
appoint,  And  in  default  of  such  appointment  upon  the 
trusts  therein  mentioned,  and  the  said  indenture  contains 
a  covenant  or  provision  for  the  settlement  of  my  other  or 
after-acquired  property  accruing  during  my  said  coverture 
(except  as  therein  mentioned),  upon  the  like  trusts  (c) ; 
2.  —that  there  And  whebeas  there  has  been  no  issue  of  the  said  mar- 
iaiae  of  the  riage ;  Now  IN  EXERCISE  of  the  said  power  to  me  for  this 
"*""*^®;  purpose  given  by  the  hereinbefore  recited  indenture  of 

8.  Appointment  .  <•  •  i  i 

in  exercise  of  Settlement  as  aforesaid,  and  of  every  or  any  other  power 

■etti^nt^  ^^  authority  in  anywise  enabling  me  in  this  behalf,  I 

4.  —that  the  hereby  appoint,  THAT  IN  case  there  shall  be  no  child  of 

MtSwment  ahaU  *^®  ^^  marriage  who,  being  a  son,  shall  attain  the  age 

f^^  ^^  faSf  ^^  twenty-one  years,  or  being  a  daughter  shall  attain  that 

nX  and  testa*  age  or  marry  (d),  the  trustees  or  trustee  for  the  time  being 


(c)  The  recital  in  the  text  is  somewhat  lengthy.  See  in  the  next 
Precedent  a  more  condse  mode  of  reference  to  the  instrument 
creating  the  power. 

Aa  to  testamen-  (d)  The  power  exercised  by  the  wiU  in  the  text  is  the  power  hith0^ 
tary  powers  m  ^  usually  given  in  marriage  settlements  to  the  wife  over  property 
mentB  which  are  brought  into  settlement  on  her  side,  of  appointing  by  will,  sabject 
eontingent  on  to  the  life  interest  of  the  husband  and  in  the  event  of  his  surviTing 
the  ^?ba^  1^^^  ^  default  of  issue  of  the  marriage  attaining  a  vested  interest 
^e.  As  this  power  is  contingent  on  the  husband  surviving,  a  will  made  in 

exercise  of  the  power  during  the  joint  lives  of  the  husband  and  "wife 
wHl  fail  by  the  death  of  the  husband  in  the  wife's  lifetime,  although 
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of  the  said  indenture  of  settlement  shall  from  and  after  pbbcidirt  xiz. 
the  death  of  the  said  A.  B.,  or  such  default  or  failure  of       wiiTot  a 
children  as  aforesaid,  which  shall  last  happen,  with  and  ''^^™>  wokah 
out  of  the  trust  moneys,  stocks,  funds,  and  securities  now         powbb. 
or  hereafter  subject  to  the  trusts  of  the  said  indenture  of  mentaiyexpenses 
settlement,  and  the  income  thereof,  or  so  much  thereof  re-  of  du^*^  ^^ 
spectively  as  shall  not  have  become  vested  or  been  applied 
under  any  of  the  trusts  or  powers  in  the  same  indenture 
contained,  PAT  and  discharge  my  funeral  and  testamentary 
expenses  (c),  and  raise  and  pay  the  following  legacies  or 

sums  (that  is  to  say),  to the  sum  of  £ ,  to 

the  sum  of  £ ,  and  to the  sum  of  £ (/)  (the 

in  that  alternative  the  fond  is,  aocording  to  the  usual  form  of  trust, 
given  to  the  wife  absolutely,  and  it  would  be  necessary  for  her  in 
that  event  to  re-execute  the  will  or  make  a  new  one  (see  Price  v. 
Parker,  16  Sim.  198 ;  Trtmmea  v.  FeU,  16  Beav.  537 ;  Nolle  v. 
WiUock,  L.  B.  8  Oh.  Ap.  778,  7  H.  L.  680).  To  obviate  the  risk  of 
the  win  thus  failing,  the  frame  of  the  ultimate  trusts  of  the  wife's 
property  in  an  ordinary  marriage  settlement  has  in  this  collection 
been  altered  so  as  to  give  the  power  of  testamentary  appointment 
in  default  of  issue  attaining  a  vested  interest  to  the  wife  in  both 
events,  with  alternative  trusts  in  default  of  appointment  for  her  or 
for  her  statutory  next  of  kin,  according  as  she  survives  the  husband 
or  not  (see  ante,  YoL  iii.,  Settlements,  p.  187). 

{e)  It  is  settled  that  property  over  which  a  married  woman  has  a  Teetamentary 
general  power  of  appointment  exercisable  by  deed  or  will  is  subject  appointment  by 
to  her  debts  or  engagements  in  the  nature  of  debts,  whether  the  ^^^i^^ 
power  is  exercised  or  not,  in  the  same  manner  as  ordinary  separate  liable  to  her 
estate  {London  Chartered  Bank  of  AwtraJia  v.  Lermprierey  L.  B.   engagementa. 
4  P.  0,  Ap.  672 ;  Mayd  v,  Fidd,  3  Oh.  D.  687 ;  overruling  Shaitock 
T.  ShaUock,  L.  B.  2  Eq.  182,  and  the  other  authorities  referred  to 
ante,  Vol.  iii.  Settlements,  p.  96,  note;  see  also  Johnson  v.  Gallagher, 
3  De  G-.  P.  &  J.  616).    Where  the  power  is  testamentary  only,  it 
has  been  held  in  several  cases  that  the  exercise  of  the  power  does 
not  make  the  fund  assets  except  as  to  the  antenuptial  debts  of  the 
testatrix  {Vaughanr,  Vanderstegen,  2  Drew.  166,  363;   Hobday  v. 
Peters,  28  Beav.  364 ;  Blatch/ord  v.  WooOey,  2  De  G.  &  Sm.  204) ; 
but  in  Godfrey  v.  Harben  (V.  0.  Hall,  lOth  November,  1879),  these 
cases  were  held  to  be  no  longer  of  any  authority,  and  the  contrary 
was  decided. 

(/)  The  ordinary  rule  that  general  legacies  carry  interest  only  i^^j--*  ^ 

from  the  expiration  of  a  year  from  the  testator's  death  (see  supra,   legacies  ont  of  a 

»  particular  fand. 
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HARRIED  WOXAH 

UMDBR  A  GENERAL 

POWER. 

5.  —and  hold 
residue  in 
trust  for  testa- 
trix*B  husband. 


6.  Gfeneral  be- 
quest of  real 
and  personal 
estate  to  hus- 
band. 


7.  Appointment 
of  executors. 


Logacy  and 
probate  duty  in 
respect  of  wills 
under  general 
powers. 


As  to  appoint- 
Dent  of  trustees 
and  executors  of 
wills  under  ge- 
neral powers. 


said  several  legacies  or  sums  to  be  clear  of  legacy  duty),  (g) ; 
And  shall  stand  possessed  of  all  the  residue  of  the  said 
trust  moneys,  stocks,  funds,  and  securities  ^hich  now  are 
or  hereafter  shall  be  or  become  subject  to  the  trusts  of 
the  said  settlement  and  the  income  thereof  (including  in 
such  residue  any  of  the  legacies  hereinbefore  bequeathed 
which  may  fail  of  effect  by  lapse  or  otherwise  (h)  ),  in  trust 
for  my  husband,  the  said  A.  B.,  his  executors,  administra- 
tors, and  assigns,  for  his  and  their  absolute  benefit.  And 
AS  TO  all  and  singular  other  the  estate  and  effects,  whether 
real  or  personal,  to  which  I  shall  be  entitled  for  my  sepa- 
rate use,  or  over  or  in  relation  to  which  I  shall  have  any 
general  power  of  appointment  or  disposition  whatsoever 
at  my  death,  I  devise,  bequeath,  and  appoint  the  same 
unto  my  said  husband,  A.  B.,  his  heirs,  executors,  adminis* 
trators,  and  assigns,  for  his  and  their  absolute  benefit 
And  I  HEREBY  appoint  the  said  K  F.  and  G.  H.  executors 
of  this  my  will  (i).    In  witness,  &c. 

p.  28,  note)  is  applicable  to  legacies  given  out  of  a  particular  fundj 
but  if  the  legacies  are  of  specific  portions  of  the  fund,  they  will 
follow  the  rule  as  to  specific  legacies,  and  cany  the  interest  or  diyi- 
dends  from  the  testator's  death,  Dams  v.  Fowley,  L.  B.  16  Eq.  308. 

{g)  Under  a  will  exercising  a  general  power  of  appointment, 
legacy  duty  is  payable  on  the  appointed  fund  as  on  a  bequest  from 
the  donee  of  the  power  {Ee  Chohnondeleyf  1  Oro.  &  Mee.  49,  3 
Tyrhw.  10 ;  FlaU  v.  E<mth,  6  Mee.  &  Wels.  756,  3  Beav.  257,  10 
01.  &  Fin.  267).  In  AU.-Qm.  v.  Brackenhury,  11  W.  E.  380,  9  Jur. 
N.  S.  257,  32  L.  J.  Ex.  108,  it  was  held  that  appointees,  who  would 
also  have  taken  in  de&ult  of  appointment,  and  would  in  that  case 
have  been  chargeable  with  duty  at  a  less  rate,  could  not  elect,  but 
must  take  under  the  appointment.  Under  23  Yict.  o,  15,  ss.  4,  5, 
probate  duty  is  also  now  payable  upon  personal  estate  appointed  by 
will  under  a  general  power. 

{h)  See  supra,  p.  279  note  (k)y  and  especiajly  the  case  of  Soare 
V.  Osborne,  10  Jur.N.  S.  694,  12  W.  R.  661,  there  referred  to. 

{%)  It  is  competent  to  the  donee  of  a  general  power  of  testamen- 
tary appointment,  whether  a  married  woman  or  not,  to  appoint 
either  the  trustees  of  the  settlement  or  any  other  persons  to  be 
trustees  and  executors  for  carrying  out  the  trusts  of  the  will  as  to 
the  appointed  fiind ;  but  there  is  an  obvious  convenience  in  appoint- 
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ing  the  trustees  of  the  settlement  for  this  purpose,  as  they  must  pbboxdxv*  xxx. 
necessarily,  to  some  extent,  be  implicated  in  the  disposition  of  the  ^^  ^^ 

funds.     Where  other  persons  are  appointed  executors,  and  there  is   jca&uid  womav 
no  express  provision  in  the  will  to  the  contrary,  this  is  equivalent  tjhdibaoihiril 
to  appointing  the  executors  trustees  for  the  purpose  of  distributing   _ 
the  fond  according  to  the  will,  and  the  trustees  of  the  settlement 
will  be  bound  to  transfer  the  fund  to  the  executors,  whose 
receipt  wiU  be  a  complete  discharge  to  them  {Be  Philbrick,  34 
L.  J.  Oh.  368,  11  Jur.  N.  S.  558,  13  W.  R.  670;   Hayes  v.  Oathy, 
L,  E.  14  Eq.  1;  In  re  Eoshin,  5  Oh.  I>.  229,  on  app.  6Ch.  D.  281).    . 
In  the  case  of  a  will  of  a  testator,  other  than  a  married  woman, 
appointing  personalty,  and  expressly  directing  that  the  trustees  of 
the  settlement  shall  execute  the  trusts  of  the  appointment,  or 
nominating  other  trustees,  distinct  from  the  executors,  for  that 
purpose,  it  follows  from  the  doctrine  that  the  appointment  ren-> 
ders  the  fund  part  of  the  testator's  assets  for  general  purposes 
{Wilday  r.  BameU,  L.  E,  6  Eq.  193,  jBe  WiUein8<m,  4  Oh.  Ap.  687, 
see   supra,  p.  280,  note),  that  the  executors  wiU  be  entitled 
to  call  for  a  transfer  of  the  fond  to  themselves  in  the  first 
instance,  and  their  assent  to  the  appointment  to  the  trustees 
wiU  be  necessary,  as  in  the  case  of  any  other  bequest  of  per- 
sonalty in  trust.    But  if  the  will  is  that  of  a  married  woman, 
the  functions  of  the  executors  in  the  case  just  supposed  are 
not  BO  well  defined.     Inasmuch  as  the  executors  of  a  married 
woman  do  not  take  jure  representationiSy  but  only  by  virtue  of  the 
power  (see  Williams,  Executors,  p.  60,  referring  to  Tugman  v. 
Hopkins,  4  M.  &  Gt.  389,  G'lhvyer  v.  Geare,  1  Sw.  &  Tr.  466 ;  and 
the  remarks  of  Lord  Bomilly,  M.  B.,  in  Hayes  v.  Oailey,  ubi  sup.), 
although  the  will  wotdd  operate  to  render  the  fimd  liable  to  the 
general  engagements  of  the  testatrix  (see  supra,  p.  683  note  (e)),  the 
administration  of  the  fund  for  this  purpose  would  not  in  the  case 
supposed  (of  a  will  nominating  trustees  distinct  £rom  the  executors) 
devolve  on  the  latter,  and  it  would  seem  that  they  would  not  be 
charged  with  any  duty  except  that  of  proving  the  will  and  paying 
the  probate  duty  (see  Be  Fraser^  L.  B.  2  P.  &  D.  183,  and  as  to  the 
probate  duty,  see  23  Vict.  c.  16,  s.  6,  and  Be  Philbrick,  ubi  sup.). 
It  would  be  in  general  advisable  to  appoint  the  same  persons 
trustees  and  executors,  in  order  to  avoid  questions  of  this  kind  as 
to  the  division  of  duties.    The  will  must  be  proved  in  the  usual 
manner,  in  order  to  authenticate  it  as  a  testamentary  instrument; 
see  the  references,  supra,  p.  679,  note.    As  to  the  practice  of  the 
Probate  Division  with  regard  to  deciding  questions  as  to  the  validity 
of  wills  under  powers,  see  Be  Tharp,  3  P.  D.  76.     As  to  the  mode 
of  executing  wills  under  powers,  see  s.  10  of  the  Wills  Act,  supra, 
p.  17 ;  and  as  to  the  case  of  a  testator  domiciled  abroad,  see  supra, 
p.  349,  note. 
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PRIOIDBHX  xm.    WILL  of  a  MARRIED  WOMAN  uncfer  ALTERNATIVE  GENERAL 

POWERS  (xynJUitVnj^  m  Aer  Marriage  Settlement  givirig 
LEGACIES,  aifid  containing  a  residuary  appomtmeffd 
and  a  general  bequest  of  persoTixil  estate  to  two 
persons  equally  (a). 


WILL  Of  A 

XiRBIED  WOMAN 

XXBRCISIVa 

ALTXBHATIYB 

OUmELAL 

F0W1B8. 


1.  Recital  of 

post-naptial 

gettlement. 


1,0.  B.,  the  wife  of  A.  B.,  of&c,  hereby  revoke,  &c.  [aitpra, 
p.  26]:  Whereas  by  virtue  of  an  indenture  dated  &c., 
and  expressed  to  be  made  between  [p(]^^6^],  being  a  post- 
nuptial settlement  pursuant  to  an  ante-nuptial  agreement 
upon  the  marriage  of  the  said  A.  B.  and  me  the  said  tes- 
tatrix, the  moneys,  stocks,  funds,  shares,  securities,  and 
property  therein  mentioned,  which  were  then  partly  re- 
versionary, but  the  whole  of  which  have  now  fallen  into 
possession,  and  such  other  existing  and  future  property  to 
which  I  was  or  might  become  entitled  as  therein  expressed, 
were  settled  upon  trusts  for  the  benefit  of  myself  and  my 
husband,  the  said  A.  B.,  during  our  respective  lives,  and 
afterwards  for  the  issue  of  our  marriage,  and  it  was  thereby 
declared  that  in  the  event  of  there  being  no  child  of  the 
said  A.  B.  by  me  the  said  testatrix  who,  being  a  son,  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter 
shall  attain  that  age  or  marry  under  that  age,  the  said 
trust  premises  shall  (subject  to  the  prior  trusts  in  the  same 
indenture  declared,  and  after  the  death  of  the  said  A.  B. 
and  such  default  or  failure  of  children,  and  in  case  of  the 
said  A.  B.  surviving  me)  be  held  in  trust  for  such  person  or 
persons  and  for  such  purposes  as  I  the  said  testatrix  shall, 
notwithstanding  coveiturei  by  will  or  codicil  appoint;  And 
the  same  indenture  also  contains  a  power  for  me  the  said 
testatrix,  whether  covert  or  sole,  by  will  or  codicil  to 
appoint  as  I  think  fit  (but  subject  to  the  therein  men- 


(a)  See  the  notes  to  Precedent  XXX.,  supra. 
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tioned  life  interest  of  the  said  A.  B.,  and  so  that  no  such  pbiobdihtzzzi. 
appointment  shall  take  effect  in  possession  until  after  the       will  of  a 
death  of  the  survivor  of  me  and  the  said  A.  B.),  any  part   ^^^^^^^^ 
or  parts  of  the  said  trust  premises  not  exceeding  in  the     altimahvb 
whole  in  the  respective  events  therein  mentioned,  such        powbbs. 
respective  propoiiions  as  therein  mentioned  of  the  same 
trust  premises  (that  is  to  say),  if  there  shall  not  be  more 
than  one  child  of  me  the  said  testatrix  by  the  said  A.  B. 
who,  being  a  son,  shall  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  shall  attain  that  age  or  many  under 
that  age,  any  part  or  parts  not  exceeding  in  the  whole  one 
half  of  the  same  trust  premises,  and  if  there  shall  be  two 
or  more  such  children  then  any  part  or  parts  not  exceed- 
ing in  the  whole  one-third  part  of  the  same  trust  premises ; 
Now  IN  EXEBCISE  of  such  powers  or  of  either  of  them  2.  Appointment 
which  may  under  the  circumstances  be  exercisable,  and  of  Sbi^tob of 
every  or  any  other  power  in  anywise  enabling  me  in  this  *J®  aettioment 
behalf,  I  hereby  appoint  that  the  said  trust  premises  or  so  Tuying  in 
much  thereof  as  in  the  event  shall  be  disposable  by  this  ing  to  the  cir-' 
my  wiU,  shaU  from  and  after  the  death  of  the  said  A.  B.,  J^^tJSd*" 
or  from  such  other  time  as  this  my  will  shall  become  poraona. 
operative  or  take  effect  in  possession  in  relation  thereto 
respectively,  remain  and  be  upon  and  for  the  trusts  and 
purposes  following,  and  I  hereby  bequeath  and  appoint  the 
same  accordingly  (that  is  to  say).  If  at  my  death  there 
shall  not  be  any  child  of  me  the  said  testatidx  by  the  said 
A.  B.  then  living,  and  there  shall  not  have  been  any  such 
child  who  shall  previously  have  died,  but  shall  have  at- 
tained the  age  of  twenty-one  years  being  a  son,  or  have 
attained  that  age  or  married  under  that  age  being  a 

daughter,  then  I  bequeath  and  appoint  the  sum  of  £ 

to for  her  sole  and  separate  use,  and  the  sum  of  £— -^ 

to ;  But  if  at  my  death  there  shall  be  any  child  of 

me  the  said  testatrix  by  the  said  A.  B.  then  living,  or 
there  shall  have  been  any  such  child  who  shall  previously 
have  died  but  shall  have  attained  the  age  of  twenty-one 
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PRIOSDBST  XZZZ. 

WILL  or  A 

MARRIED  WOMAN 

BXSRCISIHO 

ALTKRITATITB 

GINBRAL 

P0WIB8. 

3.  Legaeiesto 
cany  interent 
from  death  of 
surnyor  of 
testatrix  and 
her  huBbaad, 
and  in  case  of 
lapse  to  fall 
into  the  residue. 


4.  Beqnest  of 
residue  of  set- 
tled fond  which 
in  the  event  is 
disposable  bj 
the  testatrix 
and  all  other  her 
disposable  per- 
sonal estate  to 
two  persona 
equally. 

5.  Appointment 
of  ezecntors. 


years  being  a  son^  or  shall  have  attained  that  age  or 
married  under  that  age  being  a  daughter,  then  I  bequeath 

and  appoint  the  sum  of  £ to  the  said for  her 

sole  and  separate  use,  and  the  sum  of  £ to  the  said 


(6) ;  And  I  direct  and  appoint  that  in  either  of  the 

aforesaid  alternative  events  the  aforesaid  legacies  to  the 

said and shall  be  considered  as  payable  upon 

the  death  of  the  survivor  of  me  and  my  said  husband,  and 
shall  thenceforth  cany  interest  at  the  rate  of  £4  per  cent 
per  annum  until  payment,  and  that  should  such  respective 
legacies  or  either  of  them  lapse  by  the  death  of  the  lega- 
tees or  legatee  in  my  lifetime,  the  legacies  or  legacy 
lapsing  shall  fall  into  the  residue  of  the  appointed  fund  hj 
way  of  augmentation  of  such  residue,  and  so  as  to  devolve 
together  therewitlu  And  I  bequeath  and  appoint  the 
residue  of  the  said  premises  which  in  either  of  the  afore- 
said alternative  events  shall  be  disposable  by  this  my  wiQ 
and  also  all  other  the  personal  estate  belonging  to  me  for 
my  separate  use,  or  which  I  may  at  my  decease  have 
power  to  dispose  of  by  will,  unto  L,  M.  and  N,  0.  in  equal 
shares.  And  I  hereby  xpfoikt  the  said  L.  M.  and  N.  0. 
executors  of  this  my  will  (c).     In  witness,  &c. 
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wiu  or  A 
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WILL  of  a  MARRIED  WOMAN  under  limited  powers. 
AppointmeTU  of  a  life  estate  in  a  settled  fund  to 
her  HUSBAND,  and  of  the  corpus  of  ihe  fund  among 
her  children.  One  child,  who  has  already  been 
ADVANCEb,  receives  a  further  sum,  anoihefi'  receives 

(J))  The  amounts  of  the  legades  are  different  in  the  alternative 
cases, 
(c)  See  supra,  p.  584,  note  (t). 
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sfiMih  a  8V/m  as  with  the  pboperty  settled  on  his      nvaaunt 
marriage  will  make  a  specified  «um,  amd  a  share         — 

is  secured  to  the  representatives  of  a  deceased  ju^d^womah 

child  by  being  left  unappointed.     Separate  use  i^hmr  limitid 


claibse.    Provisions  for  advancement  and  main-  ■ 
tenance  by  reference  to  the  i/nstrumerU  creating 
the  power  (a). 

I,  C.  B.,  the  wife  of  A.  B.  of  &c.,  hereby  revoke  &c. 
[supra,  p.  26]  (6)*    Whereas  under  the  will  of  my  late  i.  Recital  of 

father  X.  Y.,  dated  the day  of ,  and  proved  on  f^^    ^ 

the  day  of in  the  Principal  Registry  of  the 

Court  of  Probate,  the  sum  of  £ was  directed  to  be  set 

apart  by  the  trustees  and  executors  of  the  said  testator, 
and  to  be  invested  as  therein  mentioned,  and  the  same 
trust  fund  was  settled  upon  such  trusts  and  with  such 
powers  exercisable  by  me  the  said  testatrix  in  favour  of 
myself  and  any  husband  I  might  marry,  and  my  children 
or  child,  as  should  correspond  with  the  trusts  and  powers 
in  the  said  testator's  will  declared  and  contained  con- 
cerning another  like  sum  of  £ ,  in  favour  of  his  the 

said  testator's  daughter  L.  M.  and  her  husband  and 
children  or  child,  which  trusts  so  referred  to  were  in  sub- 
stance for  the  said  L.  M.  during  her  life,  and  after  her 
death  for  all  or  any  such  one  or  more  children  or  child  of 
the  said  L.  M.  if  more  than  one  in  such  shares  and  in  such 
manner  in  every  respect  as  the  said  L.  M.  should  by  will 
or  codicil  appoint,  and  in  default  of  appointment  for  the 
children  or  child  of  the  said  L.  M.  who  should  attain  the 
age  of  twenty-one  years,  or  in  the  case  of  daughters  marry, 

(a)  As  to  wills  exercising  limited  powers  of  appointment,  see  the 
notes  to  Precedent  XIII.,  supra,  pp.  268  et  seq.  and  p.  290,  note. 
As  to  powers  to  appoint  to  issue,  see  also  ante,  Vol.  iii.,  Settlements, 
p.  155  et  seq. ;  and  to  the  cases  in  p.  156,  notes  (a;)  and  (y),  add 
Slark  V.  Dakyns,  L.  B.  15  Eq.  807, 10  Gh.  Ap.  35,  Morgan  v.  Oronow, 
L.  E.  16  Eq.  1. 

(fi)  As  to  the  revocatory  olanse,  see  supra,  p.  580,  note  (&)• 
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puoiDnT      if  more  than  one  in  equal  shares^  subject  to  a  dause 


zzxu. 


providing  in  the  usual  way  for  bringing  appointed  shares 
MAKjtnBD^woMAH  ^^^  hotchpot ;  Aud  with  provisions  for  the  advancement 
UHDKB  uMinD    gj^j  maintenance  and  education  of  children,  and  the  accu- 

FOWBBS. 

mulation  of  the  surplus  income  of  expectant  shares,  and  a 

power  to  resort  to  such  accumulations  for  subsequent 
maintenance  as  therein  mentioned,  and  subject  to  a  power 
thereby  given  to  the  said  L.  M.  by  deed  or  will,  and  either 
before  or  after  marriage,  to  appoint  the  income  of  the  same 
trust  fund  or  any  part  thereof  from  and  after  her  deceaae 
to  any  husband  she  might  leave  surviving  her  for  his  life 
2.  Bedtal  of       or  any  less  period.    AiO)  whereas  a  portion  of  the  said 

trust  fund  in  which  I  have  a  life  interest  under  the  said 
will  as  hereinbefore  mentioned  was  in  pursuance  of  the 
power  of  advancement  therein  contained  as  aforesaid  ap- 
plied or  disposed  of  for  the  benefit  of  my  daughter  R.  S. 
the  wife  of  T.  S.  during  her  minority  and  in  contemplation 
8.  Appointment  of  her  marriage,  Now  in  exercise  of  the  power  for  this 
to  testatrix's        purpose  SO  by  reference  vested  in  me  by  virtue  of  the  said 
husband.  ^jjj  ^f  j^y  ^^  jg^^^  father  as  aforesaid,  and  of  every  or  any 

other  power  enabling  me  in  this  behalf,  I  hereby  appoint 
and  bequeath  the  whole  of  the  dividends,  interest,  and 
income  of  the  said  trust  fund  in  which  I  have  a  life 
interest  under  the  said  will  as  hereinbefore  mentioned,  and 
the  stocks,  funds,  and  securities  representing  the  same,  or 
so  much  thereof  as  shall  not  for  the  time  being  have  been 
applied  or  disposed  of  under  the  power  of  advancement  in 
the  said  will  contained  as  aforesaid,  unto  my  husband,  the 
said  A.  B.,  for  the  term  of  his  life  for  his  own  absolute  use 
4.  Appointment  ^^^  benefit,  And  IN  EXERCISE  of  the  power  in  this  behalf 
o!  corpus.  given  to  me  by  the  said  will  by  reference  as  aforesaid,  and 

of  every  or  any  other  power  hereunto  enabling  me,  I 
hereby  further  direct  and  appoint  that  the  trustees  or 
trustee  for  the  time  being  of  the  said  will  of  my  said  late 
father  shall  as  soon  as  may  be  after  the  death  of  the  sur- 
vivor of  myself  and  my  husband,  the  said  A.  B.,  with  and 
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out  of  the  same  trust  fund,  or  the  stocks,  funds,  or  securi-      »mo»i>m» 

zzzn* 

ties  representing  the  same,  RAISE  and  pay  to  my  said  

daughter  R.  S..  her  executors,  administrators,  or  Lgns,  ^^^^^^ 
the  sum  of  £ sterling,  with  interest  thereon  from  the    ^"^"^  "«i"» 

°'  P0W1S8. 


death  of  the  survivor  of  myself  and  my  said  husband  until  "  •  ^^  . 
payment  thereof  at  the  rate  of  £ — —  per  cent,  per  annum,  pay  specified 
And  to  my  son  M.  B.,  his  executors,  administrators,  or  dftughter  who 
assigns,  such  a  sum  as  with  the  value,  to  be  ascertained  on  ^J^"  ^' 
the  day  of  the  death  of  the  survivor  of  myself  and  my  said  6.  And  sack  a 
husband,  of  the  trust  funds  and  property  settled  upon  the  J^^* pro-** 
marriage  of  my  said  son  M.  B.  with  L.  B.  his  wife,  perty  settled  on 

.  ,  his  marriage, 

without  deducting  the  amoimt  of  succession  duty  which  will  make  np  a 
^iU  then  be  payable  in  respect  of  such  trust  funds  and  "^«^'«"" 

property,  shall  amount  to  £ ,  with  interest  on  the  sum 

to  be  raised  and  paid  as  last  aforesaid  from  the  death  of 
the  survivor  of  myself  and  my  said  husband  until  payment 

thereof  at  the  rate  of  £ per  cent,  per  annum,  and  the 

said  trustees  or  trustee  shall  have  full  power  and  discretion 
to  settle  and  arrange  the  amount  to  be  so  paid,  and  the 
mode  of  valuing  the  trust  funds  and  property  aforesaid 
for  that  purpose  ;  And  I  further  appoint  and  direct  that  7.  Appointment 

of  Tesidne  to 

the  said  trustees  or  trustee  shall  from  and  after  the  death  the  other  but- 
of  the  survivor  of  myself  and  my  said  husband  stand  pos-  ][J^^  4^.,  ex- 
sessed  of  all  the  residue  which  shall  then  remain  imdis-  ^J**?^,^ 

which  IB  left 

posed  of  the  said  trust  premises  in  which  I  have  a  life  nnappointed  to 
interest  under  the  said  will  of  my  said  late  father,  after  eentatiyes  of  a 
answering  the  trusts  and  purposes  aforesaid  (including  any  ^^^^'^^^      ^ 
portion  or  portions  thereof  the  appointment  or  disposition 
whereof  hereinbefore  contained  may  fail  (c),  but  with  the 

exception  of  the  sum  of  £ ,  which  is  intended  by  me 

to  remain  unappointed,  to  the  intent  that  the  same  may  de- 
volve under  the  trust  in  default  of  appointment  in  the  said 
will  of  my  said  late  father  contained  (d) ),  in  trust  for  such  of 


(c)  See  supra,  p.  279,  note  (k), 

(d)  This  sum  is  lefb  unappointed  in  order  that  it  may  go,  with  the 
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'"JJ^K^c      my  children  now  living  or  hereafter  to  be  bom  (exclusive  of 

the  said  R  S.  and  M.  B.)  as  shal]  survive  me  and  being 

sons  or  a  son  have  attained  or  shall  attain  the  age  of 

twenty-one  years,  or  being  daughters  or  a  daughter  have 

attained  or  shall  attain  that  age  or  have  married  or  shall 

marry  under  that  age,  and  if  more  than  one  in  equal 

S.  Shares  of        shares ;  And  I  declare  tha,t  the  legacies  and  shares  here- 

for  their  sepa-      inbefore  given  to  my  respective  daughters  shall  be  for 

rate  use.  ^j^^j^j.  respective  separate  use,  independently  of  any  husband 

or  husbands  whom  they  respectively  have  married  or  may 
9.  ProTiHioM  for  hereafter  many  {e) ;  And  (so  far  as  I  have  power  so  to  do) 
and  maintenance  ■"•  appoint  and  declare  that  the  several  provisions  by  the 
by  reference.        ^jj  q[  j^j  gg^j^  i^^  father  made  applicable  by  reference  as 

hereinbefore  appearing  to  the  said  last  mentioned  trust 
premises  for  and  in  relation  to  the  advancement  of  any 
child  of  mine  entitled  to  an  expectant  or  vested  share,  and 
the  maintenance  and  education  of  any  child  entitled  to  a 
share  in  expectancy,  and  the  accumulation  of  surplus 
income,  and  the  power  of  resorting  to  such  accumulations, 
shall  apply  and  be  operative  in  relation  to  their  respective 
interests  under  the  appointment  hereinbefore  contained  (/). 
[Appomtment  of  trustees  of  will  of  testatrix's  father  to  be 
executors.']    In  witness,  &c. 

aid  of  the  hotohpot  dause  in  the  instrument  creating  the  power,  to 

the  representatives  of  a  deceased  child.    See  supra,  p.  268,  note. 

Ab  to  reetraining      (e)  That  a  restraint  on  anticipation  cannot  be  imposed  in  the  case 

imw^tm^teto    ^^  appointments  to  females  under  powers,  if  it  would  suspend 

females.  the  power  of  disposition  beyond  the  legal  limit,  see  ante,  YoL  iii., 

Settlements,  p.  157,  note  (z).  Suoh  a  restraint  might  be  annexed 
in  this  Precedent  during  the  life  of  the  husband  of  the  testatrix 
if  he  was  in  esse  at  the  time  of  the  creation  of  the  power. 

(/)  See  a  similar  clause  in  an  appointment,  supra,  p.  556.  The 
above  clause  assumes  it  to  be  doubtful  whether  it  was  competent 
to  the  testatrix  to  give  the  powers  in  question.  The  provisions  for 
maintenance  and  advancement  in  the  instrument  creating  the 
power  were  in  this  case  framed  so  as  apparently  to  apply  to  ap- 
pointed shares.  See  as  to  this,  ante.  Vol.  iii.,  Settlements,  p.  159, 
and  note ;  and  with  reference  to  the  operation  of  a  power  of  ad- 
vancement out  of  appointed  shares,  see  supra,  p.  278,  note. 
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XXXIIL 
CODICIL  bequeathing  a  specific  and  a  pecunurt      fmcidbkt 

zxzin. 
LEGACY  (a).  

T      A        Tk  •  •     •  CODICIL 

I,  A.  B.,  of  &c.,  hereby  declare  this  to  be  a  codicil  to  biqubathiko  a 

my  last  will,  dated  the day  of .     I  bequeath  to     a  pbouhiabt 

my  wife  (in  addition  to  all  bequests  in  her  favour  con-        ^'^^°^' 

tained  in  my  said  will)  (6)  one  of  my  carriages  and  one  l.  Bequest  of 
pair  of  my  carriage  horses  to  be  selected  by  her,  with        ^  °  ®8*<T> 

their  harness  and  appurtenances  (c)  ;  I  bequeath  to 2.  —of  pocu- 

the  sum  of  £ free  of  legacy  duty  ;  And  in  all  other  ^  ^   ^     ^. 

8.  ConfinDation 

respects  I   hereby  confirm   my  said   will.     In  witness  of  will 
whereof  I  the  said  A.  B.  have  hereunto  set  my  hand  this 

day  of 18 

Testators  signature. 


Signed  and  acknowledged  by  the^ 
above-named  testator  A.  B.  as  a  codicil  > 
to  his  will  in  the  presence,  &c.  J 

[Supra,  p.  63.] 


(a)  As  a  role  codicils  are  objectionable  except  for  simple  purposes,  Proper  objects 
such  as  the  gift  or  revocation  of  a  legacy ;  for,  independently  of  the  of  codicil, 
risk  of  a  document  unattached  to  the  will  being  lost,  there  is  often 
much  difficulty  in  fitting  the  provisions  of  the  codicU  into  the  trusts       < 
or  limitations  of  the  will.    If  larger  changes  are  contemplated  a 
new  will  should  be  made.    In  practice,  however,  the  expediency  of 
this  course  is  frequently  disregarded,  and  extensive  alterations  are 
effected  by  codicil.    Eor  the  learning  connected  with  codicils,  see 
the  references  in  the  Index  to  Williams  on  Executors,  and  in  that 
to  Jarman  on  Wills,  title  Codicil ;  Badger's  Hayes  &  Jai-m.  Cone. 
Wills,  8th  ed.,  pp.  419  et  seq.,  note. 

{h)  Legacies  given  by  two  separate  instruments,  as  a  will  and  r^^^f*  ^7^^ 
codicil,  are  primd  facie  cumulative,  but  circumstances  may  show   codicil,  whether 
that  substitution  was  intended.    See  the  rule  with  its  qualifications  « umolative. 
examined  in  Hawkins,  Construction  of  Wills,  pp.  303  et  seq.  Even 
when  unnecessary,  it  is  not  improper  to  explain  (as  in  the  text)  the 
testator's  intention  in  this  respect. 

(r)  It  appears  that,  under  a  gift  of  this  description,  the  right  of  B-»g^t  <>*  ^P^^*^^ 
selection  would  belong  to  the  legatee,  though  not  expressly  con- 
ferred.    See  JcKqitea  v.  Chamher$t  2  Coll.  43j,  441 ;  1  Jarm.  Wills, 
3rd  ed.,  p.  335,  and  notes. 
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PRSOBDXST 
XXXIY. 


CODIOIL 
SUBSTITUTIRQ  A 

TBUSTKB  AND 
BXBOUTOR  AND 
ODAXDIAir  roR 
OVB  APPOINTRD 

BT  THB  WILL. 

1.  Reyocation  of 
appointment  of 
trustee,  execn- 
tor,  and  guar- 
dian. 

2.  Appointment 
of  Bubfitituted 
trustee,  execu- 
tor, and  guar- 
dian. 


XXXIV. 

CODICIL  SUBSTITUTING  a  TRUSTEE  and  EXECUTOR  aid 

GUARDIAN  for  0716  appointed  by  the  Will. 

I,  A.  B.,  of  &c.,  declare,  c6c.  {supra,  p,  593.]  I  revoke 
the  appointment  in  my  said  will  contained  of  E.  F.  of  &c., 
as  a  trustee  and  executor  thereof,  and  one  of  the  guardians 
of  my  infant  children,  and  revoke  the  bequest  thereby 

made  to  him  of  the  sum  of  £ ;  And  I  appoint  X.  Y. 

of  &c.,  to  be  a  trustee  and  executor  of  my  said  will,  and 
guardian  of  my  infant  children,  in  the  place  of  the  said 
E.  F.,  with  all  the  estates,  trusts,  and  powers  by  my  said 
will  vested  in  or  given  to  the  said  E.  F.  as  a  trustee  or  ex- 
ecutor thereof  (jointly  with  my  said  wife  and  G.  H., 
therein  named),  or  intended  so  to  be,  to  the  intent  that 
my  said  will  shall  take  effect  as  if  in  every  devise  and  be- 
quest upon  trust,  and  in  the  devise  of  estates  vested  in  me 
as  a  trustee  or  mortgagee,  in  my  said  will  contained,  and 
generally  throughout  my  said  will  and  the  former  codicils 
thereto,  the  name  of  the  said  X.  Y.  had  been  substituted 
for  that  of  the  said  E.  F.  (a).  But  not  so  as  to  affect  any 


Ab  to  appoint- 
ment of  new 
trustee  by 
codicil. 


(a)  The  appointment  of  a  new  trustee  is  one  of  those  alterations 
which  may  judiciously  be  made  by  a  codiciL  An  appointment  by 
codicil  of  a  trustee  in  the  place  of  a  trustee  named  in  the  will, 
operates  as  an  implied  gift  to  the  former  of  the  trust  estate ;  2 
Jarm.  Wills,  3rd  ed.,  p.  282,  referring  to  Be  Bough's  Will,  4  De  G. 
&  Sm.  371,  and  to  lie  Turuei-,  now  reported  2  De  G.  F.  &  J.  527. 
Where  the  will  contains  the  usual  devise  of  the  testator's  trust  and 
mortgage  estates  to  the  trustees  and  executors  by  name,  it  may  be 
doubted  whether  the  appointment  by  codicil  of  a  substituted  trustee 
and  executor,  with  the  estates,  &c.,  given  by  the  will  to  the 
original  trustee  and  executor  in  those  characters,  would  extend  to 
the  testator's  trust  estates,  though  it  would  probably  be  otherwise 
as  to  mortgage  estates.  It  is  desirable  that  the  codicil  should  be 
explicit  in  this  respect,  as  in  this  and  the  next  Precedent.  In  ^ 
Parkf  14  Sim.  89,  the  revocation  of  the  appointment  of  certain  per- 
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beneficial  devise,  bequest,  or  disposition  to  or  in  favour  of 
the  said  E.  F.  in  my  said  will  or  the  former  codicils  thereto 
respectively  contained,  other  than  the  legacy  hereinbefore 
revoked ;  And  I  bequeath  to  the  said  X.  Y.  (if  he  shall 

prove  my  said  will)  the  sum  of  £ (6) ;  And  in  all 

other  respects  I  hereby  confirm  my  said  will  as  altered  by 

two  several  codicils  thereto,  dated  respectively  the 

day  of and  the day  of (c),  In  witness,  &c. 


sons  OS  trujstees  and  executors  was  held  not  to  affeot  their  appoint- 
ment as  guardians. 

(&)  See  p.  95,  note,  supra. 

(c)  As  every  codicil  is  a  constituent  part  of  the  will  to  whioh  it 
belongs,  the  confirmation  of  a  will  by  codicil  has  not  the  effect  of 
setting  up  the  will  exclusively  of  intermediate  codicils  engrafted 
upon  it,  but  is  to  be  considered  as  confirming  the  will,  with  every 
codicil  which  may  belong  to  it.     See  1  Jarm.  Wills,  Srd  ed.,  p.  176, 
and  the  references  in  note  (a;)  thereto,  Qreen  v.  Trxbe^  9  Ch,  D.  231. 
In  general,  however,  as  it  is  an  object  that  the  last  testamentary 
instrument  should  ascertain  beyond  dispute  what  are  the  several 
instruments  forming  the  whole  will,  it  is  desirable  that  where  there 
are  several  codicils,  each  codicil  as  it  is  executed  should  refer  to 
and  confirm  not  only  the  will,  but  every  codicU  which  is  intended 
to  be  part  of  the  testamentary  scheme.    Sometimes,  when  the  main 
course  of  the  dispositions  made  by  the  will  is  important  and  com- 
plex, and  little  likely  to  undergo  change,  legacies  and  other 
matters  of  detail  are  provided  for  by  codicil  for  the  express  purpose 
of  enabling  them  to  be  from  time  to  time  altered  to  meet  the  fluc- 
tuating intentions  of  the  testator,  without  disturbing  the  disposi- 
tions made  by  the  will  itself.    A  codicil  of  this  description  is  a  sort 
of  subsidiary  will,  in  which  slight  changes  may  be  made  by  further 
codicil ;  but  as  to  which,  if  it  is  proposed  to  make  any  considerable 
changes,  the  most  convenient  course  will  usually  be  to  revoke  the 
codicil  by  destruction  (see  the  20th  section  of  the  Wills  Act,  supra, 
p.  19),  and  substitute  a  new  codicil.    As  when  this  method  is  fol- 
lowed, it  may  sometimes  be  proper  to  give  effect  to  an  alteration  of 
intention  by  destroying  some  of  the  existing  codicils  without  inter- 
fering with  others,  the  preferable  plan  as  to  confirmation  seems, 
in  this  case,  to  be  for  each  codicil  to  confirm  the  will  without  any 
express  reference  to  prior  codicils.    It  may  be  added,  that  the 
method  above  referred  to,  though  possessing  some  advantages,  has 
a  tendency  to  lead  to  an  excessive  multiplication  of  codicils,  which 
is  always  a  source  of  great  inconvenience. 

Q  Q  2 


P&KCBDEKT 
XXXIV. 


CODICIL 

8I7BSTITUTIKO  A 

TRUSTER  AND 

EXECUTOR  ARD 

OUAROIAR  FOR 

ONE  APPOINTED 

BT  THE  WILL. 

3.  Bequest  of 
legacy  to  him. 

4.  Confirmation 
of  wiU  and  prior 
codicils. 


Confirmation 
of  will  by 
codicil. 


,596 


WILLS. 


FBIOEDIRT 
XXXT. 

OODIOIL 

APPOINTIMO 

SUB8TITUTBD 

TRUSTKia  AHD 

BXBCUTORS  AND 

GUARDIINS. 

1.  Kecital  of 
death  of  trustee, 
executor,  and 
guardian. 

2.  Uevocation 
of  appointment 
of  another 
trustee,  ke. 


8.  Appointment 
of  substituted 
trustees,  &c. 


4.  Bequest  of 
legacies  to  them. 


XXXV. 

CODICIL   SUBSTITUTING  tlVO  TRUSTEES  and  EXECUTOBS 

and  GUARDIANS  in  the  place  of  ;rwo  appointed  by  the 
Will. 

I,  A.  B.,  of  &c.,  declare,  &c.  [supra,  p.  593] :  Whereas 
since  the  execution  of  my  said  will,  my  brother  E.  B. 
therein  named  as  a  trustee  and  executor,  and  one  of  the 
guardians  of  my  infant  children,  has  died,  and  my  eldest 
son  K.  B.  has  attained  the  age  of  twenty-one  years.  Now 
I  HEREBY  REVOKE  the  appointment  in  my  said  will  con- 
tained of  E.  F.  therein  named  as  a  trustee  and  executor 
thereof,  and  one  of  the  guardians  of  my  infant  children, 

and  also  the  legacy  of  £ thereby  bequeathed  to  him; 

And  I  APPOINT  my  son-in-law  X.  Y.,  of  &c.,  and  my  said 
son  K.  B.,  to  be  trustees  and  executors  of  my  said  will, 
and  guardians  of  my  infant  children  during  their  respec- 
tive minorities,  jointly  with  my  brother  F.  B.  therein 
named  as  a  trustee  and  executor  thereof  and  one  of  the 
guardians  of  my  infant  children  during  their  respective 
minorities  ;  And  I  declare  that  my  said  will,  and  the 
devises,  uses,  estates,  trusts,  and  powers  thereof,  shall 
throughout  take  effect  and  be  vested  and  exercisable  as 
if  the  said  X.  Y.,  F.  B.,  and  K.  B.  had  been  originally 
named  as  trustees  and  executors  of  my  said  will,  and  as 
devisees  of  estates  vested  in  me  as  a  trustee  or  mortgagee, 
and  accordingly  the  name  of  the  said  X.  Y.  had  been  in- 
serted instead  of  that  of  the  said  E.  B.,  and  the  name  of 
the  said  K.  B.  instead  of  that  of  the  said  K  F.  (a) ;  AXD 
I  BEQUEATH  to  each  of  them,  the  said  X.  Y.  and  K.  B., 
the  sum  of  £ for  their  trouble  (being  the  like  sum  as 


(a)  See  supni,  p.  594,  note. 
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XXXV. 


in  my  said  will  bequeathed  to  the  said  F.  B.)  (6).     And      'f  f^^*''' 
IN  ALL  other  respects  I  confirm  my  said  will.     In  wit- 
ness, &c. 


CODICIL 

APPOIVTIVO 

SUBSriTUTSD 

TRD8TKES  AND 

1XECUT0R8  AND 

GUARDIAHS. 


XXXVI. 


5.  Confirmation 
of  will 


XXXYI. 

CODICIL 

KKINQ   1 

AVOUNT  OF  A 

LKQACT  IN 

C0N8BQUKNCB  07 

AN  ADYANCE- 

Mr?.T  BY  TUB 

TK-TATOR. 


CODICIL  ALTERING  the  amoinit  of  a  legacy  in  conse-      precei.kni 
quence  of  an  advancement  hy  the  testator, 

I,  A.  B.,  of,  &c.,  hereby  declare,  <fec.   [snm^a,  p.  5931 :    -^wkrinq  the 

ITT  •  1       .  #.      1  .  •  1      1  AMOUNT  OF/ 

WUEREAS  in  contemplation  of  the  marriage  intended  to       leqact  in 
be  solemnised  between  my  son  D.  B.  and  M.  N.,  widow 

of ,  deceased,  by  a  deed  pnll  under  my  Imnd  aiul  s(.'«nl, 

dated  this iJay  of ,  I  have  in  exercise  of  the 

.  .  ...      1.  Recital  of 

power  enabling  me  in  that  behalf  as  in  my  said  will  is  appointment 

mentioned,  appointed  the  sum  of  & the  residue  re-  t^tator's  son* 

maining  unappointed  of  the  sum  of  £ provided  for  °f, *  P^^f*"*? V 

In  niCu  uBCl  OOCu 

portions  by  the  settlement  on  my  marriage  with  C.  B.  my  given  to  the  son 
first  wife,  to  or  in  favour  of  the  said  D.  B.  and  to  be  '>^*^'^' 
transferable   to   him,    his    executors,   administrators,    or 
assigns,  but  not  to  be  raised  or  carry  interest  till  after  my 

decease,  which  sum  of  £ [the  appointed  amount]  I 

had  by  my  said  will  appointed  to  or  in  favour  of  the  said 
D.  B.  as  in  my  said  will  appearing ;  And  whereas  I  have  2.  —of  the 
also  in  contemplation  of  the  said  intended  marriage  made  ^^  othe7"*^ 
other  provision  for  the  said  D.  B.  to  an  amount  or  value  adTances  to 

*  ^  the  son  of  a 

which  I  compute  as  (in  the  whole)  the  sum  of  £ :  certain  amount. 

Now  I  HEREBY  confirm  the  aforesaid  appointment  made  by  3.  Confirmation 

^^    ,  *^    of  the  appoint- 

me  in  and  by  the  said  deed  poll  of  the  said  sum  of  £ ment  by  deed. 

to  or  in  favour  of  my  said  son  D.  B. ;  And  I  hereby  ^:  ^Rc^ocation 

.         ,  ,  of  legacy  given 

revoke  the  bequest  in  my  said  will  contained  of  the  sum  by  the  will  to 
of  £ [the  computed  amount  of  the  other  advance-  the  computed 

amount  of 

the  further 
(6)  See  supra,  p.  95,  note.  advancement ; 
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PSBGBDBHI 
XXXTI. 


CODICIL 
ALTKBINa  THI 

i|[onaT  or  a 

LSGACT  IK 

COHSBQUKNCB  OF 

AB  ADVAHOE- 

XBHT  BT  THB 

TB8TAT0B. 

6.  — and  con- 
fizmation  thereof 
at  to  rendne. 

6.  Confinnatioii 
ofwUL 


Tnent],  part  of  the  legacy  of  £ in  and  by  my  said  will 

bequeathed  to  my  said  son  D.  B. ;  And  I  confirm  the 
bequest  contained  in  my  said  will  of  the  said  legacy  of 

£ to  the  said  D.  B.,  with  interest  for  the  same  at  the 

rate  of  £5  per  cent,  per  annum  from  the  time  of  my  death, 

so  far  as  relates  to  the  sum  of  £ ,  the  residue  of  the 

said  legacy  of  £ ,  and  the  interest  of  the  same  sum  of 

£ (a) :  And  in  all  other  respects  I  hereby  confinn 

my  said  will.    In  witness,  &c. 


PBBOBDBBT 
ZXXTIL 


CODICIL 

ALTBBIBO  THB 

BVXBBB  or 

SHABBB  IBTO 

WHICH  A 

BB8IDUB  IS  TO 

BB  DITIDBD. 

1.  Recital  of 
testator  having 
made  provifiion 
for  a  daughter 
on  her  marriage. 

2.  Bequest  of 
the  testator's 
residuary  estate 
in  favour  of  his 
two  single 
daughters 
upon  tinsts 
corresponding 

to  those  declared 
hy  the  will  in 
favour  of  his 
three  daughters. 


XXXVII. 

CODICIL  ALTERING  the  NUMBER  of  SHARES  into  which  a 
RESIDUE  is  to  be  divided  in  coiiaeqaenx^e  of  one  of  the 
reaidniary  legatees  having  been  advanced  by  the 
testaior, 

I,  A.  B.,  of,  &c.,  declare,  &c.  [supra,  p.  593].  Whereas, 
on  the  recent  marriage  of  my  daughter  L.  O.  with  N.  0. 
Esquire,  I  made  what  I  consider  to  be  due  provision  for 
her,  and  I  am  therefore  desirous  of  modifying,  in  manner 
hereinafter  appearing,  the  trusts  by  my  said  will  declared 
concerning  my  residuaiy  estate ;  Now  I  hereby  declare 
that  my  residuary  estate  shall  be  held  upon  such  trusts 
and  with  and  subject  to  such  powers,  provisoes,  and  decla- 
rations, as  by  virtue  of  my  said  will  would  have  been 
declared  concerning  and  applicable  to  the  same  if,  instead 
of  my  three  daughters  L.  B.  (now  O.),  M.  B.,  and  N.  B., 
being  named  as  the  objects  of  the  trust  of  my  residuary 


(a)  As  to  the  satisfaction  or  ademption  of  legacioB  by  jwrtions, 
see  p.  157,  note,  supra ;  and  see  the  forms  there  given  in  the  text 
and  note,  providing  that  advances  to  children  shall  be  brought  into 
hotchpot    See  also  the  next  Precedent. 
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estate,  my  two  unmarried  daughters  M.  B.  and  N.  B.  had  pwwibiht 

alone  been  named  as  the  objects  of  such  trust,  but  in  ' 

other  respects   (the  names  of  my  said   two  unmarried  altewm'the 

daughters  beinsf  in  connection  with  such  trust  substituted  "umber  of 

°                              °                       ^  SHABES IKTO 

for  the  names  of  my  said  three  daughters,  and  any  conse-  which  a 

quential  or  other  alteration  required  by  such  substitution  be  divided. 


being  made,  but  no  other  alteration  being  made)  the  terms  " 

of  such  respective  trusts  and  of  all  the  powers,  provisoes, 
and  declarations  connected  therewith  remained  the  same, 
it  being  my  will  and  intention  that  my  said  two  unmar- 
ried daughters  respectively  becoming  qualified  by  age  or 
marriage,  and  their  respective  children  and  appointees  (of 
the  class  in  that  behalf  specified  in  my  said  will),  and 
statutory  next  of  kin  and  surviving  husbands  shall  take  in 
all  respects  as  would  have  been  the  case  with  respect  to 
ipy  said  three  daughters  under  the  provisions  of  my  said 
will  had  the  same  remained  unaltered  (a) ;  Provided  3.  Proviso  that 
ALWAYS  nevertheless,  that  if  it  shall  happen  that  my  said  estate  Mwe^7 
residuary  estate  shall  eventually   exceed  in   amount  or  certain  amonnt, 

'^  ''  the  mamed 

value  the  sum  of  £ ,  then  so  far  only  as  regards  the  daughter  shall 

surplus  or  excess  above  £ my  said  daughter  L.  O.  and  the  surpins.*'' 

her  family  shall  be  admitted  to  participation  therein,  toge- 
ther with  and  on  the  same  footing  as  my  said  two  unmar- 
ried daughters  respectively  and  their  respective  families, 
so  that  such  surplus  or  excess  may  be  held  upon  such 
trusts  and  with  and  subject  to  such  powers,  provisoes,  and 
declarations  as  are  by  my  said  will  declared  concerning  my 
residuary  estate ;  And  I  further  declare  that  every  4.  Trustees  to 
valuation  or  estimate  or  question  of  amount  or  value  con-  tionLy^wer 
nected  with  the  ascertainment  of  such  surplus  or  excess  as  0^  ascertaining 

*  ,  Talne. 

aforesaid  above  £ shall  be  left  to  the  sole  discretion 

of  the  trustees  or  trustee  for  the  time  being  of  my  said 

(a)  As  to  the  necessity,  where  the  bequest  of  a  share  of  residue 
18  revoked,  for  restoring  it  to  the  residue  so  as  to  carry  it  to  the 
other  residuary  legatees,  and  avoid  an  intestacy,  see  supra,  p.  263, 
note. 
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PRECKDISNT 
XXXVII. 

CODICIL 
ALTKRINO  THB 
KUMBBR  OF 
SBLKES  INTO 

WHICH  L 
RSSIDT7K  IS  TO 
BK  DIVIDED. 


5.  Qualified 
confirmation 
of  will. 


FRSCSDINT 

xxxvni. 

CODICIL 

HECLA&IKO 

TRUSTS  OF  THB 

BHARB  OF  L 

LUNATIC. 


1.  Recital  of 
wiU. 


will ;  And  so  far  as  may  be  necessary  for  giving  effect  to 
the  bequests  and  dispositions  hereinbefore  contained,  I 
revoke  my  said  will,  and  in  all  other  respects  I  confirm 
the  same.    In  witness,  &c. 


2.  That  son  haa 
become  of  un- 
Bonnd  mind. 

3.  Bevocation 
of  bequests  to 
bim. 

4.  Bequest  to 
trustees. 


XXXVIIL 

CODICIL  REVOKING  bequests  of  a  legacy  and  share  of 
residue  to  a  son  who  has  become  of  unsound  mikd, 
aTid  giving  the  same  to  trustees  in  trust  for  the 
son's  maintenance  during  his  life,  and  afterwards 
for  the  testator's  other  children  and  tlie  issue  of 
deceased  children,  and  extending  the  advancement 
and  maintenance  clauses  in  the  will  to  the  latter 
bequest  Power  to  the  trustees  on  the  son  re- 
covering to  TRANSFER  the  fund  to  him, 

I,  A.  B.,  of,  &c.,  declare,  &c.  [&wpra,  p,  593].  Whereas 
I  have  by  my  said  will  bequeathed  a  pecuniary  legacy  to 
each  of  my  children  in  manner  and  subject  as  therein 
mentioned,  and  I  have  devised  and  bequeathed  all  my  re- 
siduary, real,  and  personal  estate  to  the  trustees  therein 
named  upon  trusts  for  the  sale,  conversion,  and  getting  in 
thereof  and  the  investment  of  the  net  proceeds,  and  for 
payment  of  the  income  thereof  to  my  wife  C.  B.  during 
her  life,  and  after  her  death  upon  trusts  for  my  children 
(other  than  my  eldest  son  D.  B.),  in  manner  therein  men- 
tioned ;  And  WHEREAS  my  son  E.  B.  has  lately  become  of 
unsound  mind.  Now  I  hereby  revoke  all  the  bequests  and 
dispositions  made  by  my  said  will  in  favour  of  my  said  son 
E.  B.  as  aforesaid ;  And  I  bequeath  the  legacy  and  share 
of  my  said  residuary  estate,  or  of  the  trust  premises  repre^ 
senting  the  same,  to  which,  but  for  such  revocation,  the 
said  E.  B.  would  have  become  entitled  under  my  said  ^"^ 
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to  the  said  trustees  therein  named,  their  executoi-s,  ad-  pbioidiht 

.          ,  zxxTin. 

ministrators,  and  assigns,  Upon  trust  that  they  or  the  

trustees  or  trustee  for  the  time  being  of  my  said  will  shall  JS^ksq 

either  permit  the  whole  or  any  part  of  such  legacy  and  mwts  o"^" 

share  of  residue  if  and  so  far  as  invested  to  remain  in  the  lvhatio. 


actual  state  of  investment  in  which  the  same  may  be  or  5.  upon  trntt 
shall  at  any  time  or  times  at  the  absolute  discretion  of  the  ^^^^^^  "* 
said  trustees  or  trustee,  sell  the  same  or  any  part  thereof 
in  such  manner  as  they  or  he  may  think  fit,  and  invest  the 
moneys  produced  thereby,  and  also  any  part  of  the  said 
trust  premises  which  may  consist  of  money,  in  the  names 
or  name  or  under  the  legal  control  of  them  or  him  the  said 
trustees  or  trustee  in  or  upon  any  of  the  stocks,  funds,  or 
securities  in  which  my  residuary  estate  is  by  my  said  will 
authorised  to  be  invested,  with  power  to  vaiy  such  invest- 
ments from  time  to  time  at  discretion  ;  And  shall  pay  or  ?-  And  to  apply 

*    *^      .    incomo  for 

apply  the  whole  or  such  part  as  the  said  trustees  or  benefit  of  son 
trustee  shall  in  their  or  his  absolute  and  uncontrolled  dis- 
cretion think  fit  of  the  income  of  the  same  trust  premises 
for  or  towards  the  maintenance  and  support  or  otherwise 
for  the  use  and  benefit  of  my  said  son  E.  B.  during  his 
life  in  such  manner  as  to  the  said  trustees  or  trustee  shall 
in  their  or  his  discretion  seem  fit  (a):  And  I  declare  that  I-  ^J*?  ^*^^ 

^  '\  death  in  trust 

from  and  after  the  death  of  my  said  son  E.  B.,  the  said  for  the  other 

1    11  1  1      /»    1  •  1  children,  &c 

trustees  or  trustee  shall  stand  possessed  of  the  said  trust 

premises  in  trust  [for  testator's  children  other  than  2).  JB. 

and  E,  B.,  aiid  the  issue  of  deceased  children  per  stirpes, 

see  supra,  p.  41,  note"]  ;  And  I  declake  that  the  provi-  s.  Advance- 

sions  contained  in  my  said  will  for  the  advancement  and  Causes  in  will 

maintenance  and  education  of  my  children  or  remoter  to  apply  to  the 

fund. 

issue  out  of  their  respective  shares  of  my  estate  and  the 
accumulation  and  application  and  destination  of  surplus 
income  shall  apply  also,  mutatis  mutandis,  to  the  said 


(a)  As  to  the  liability  of  a  trustee  to  account  for  the  surplus 
income  not  applied  under  a  trust  of  this  nature,  see  Wain/urd  y.  Hei/l, 
L.  B.  20  Eq.  321. 
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VBIOIDEITT 
XXXYin. 

OODICfIL 

TBV8TS  or  THB 
»HABK  OF  A 
LVRAno. 

9.  Power  to 
tnutMsto 
iranaf er  fond  to 
■on  on  his  re- 
ooYering. 


10.  Confimuktion 
of  will 


trust  premises  the  trusts  whereof  are  hereinbefore  de- 
clared in  favor  of  my  said  children  and  the  issue  of 
deceased  children  after  the  death  of  the  said  K  B. ; 
Provided  always  and  I  hereby  declare  that  if  at  any 
time  my  said  son  E.  B.  shall  in  the  opinion  of  the  said 
trustees  or  trustee  for  the  time  being  have  recovered 
his  health  sufficiently  to  render  it  advisable  or  proper  so 
to  do,  it  shall  be  lawful  for  the  said  trustees  or  trustee  (but 
without  any  right  on  the  part  of  my  said  son  E.  B.  under 
any  circumstances  to  require  the  same,  and  so  that  the 
discretion  of  my  said  trustees  or  trustee  in  this  respect 
shall  be  entirely  free  and  unfettered),  to  transfer  the  whole 
or  any  part  of  the  said  trust  premises  to  my  said  son  K  B. 
absolutely,  in  which  event  the  trusts  hereinbefore  contained 
as  to  the  trust  premises  so  transferred  shall  thenceforth 
cease  and  determine,  and  the  said  trustees  or  trustee  shall 
be  discharged  from  all  further  responsibility  in  respect 
thereof,  but  without  prejudice  to  the  coutinuance  of  the 
said  trusts  as  to  any  portion  of  the  said  trust  premises 
which  may  be  retained  by  the  said  trustees  or  trustee  (i) ; 
And  in  all  other  respects  I  confirm  my  said  will  as  altered 
by  the  former  codicil  thereto.     In  witness,  &c. 


(5)  Compare  the  trust  of  an  annuity  for  a  lunatic,  supra,  p.  30o ; 
and  the  more  elaborate  trust  for  an  imbecile,  supra,  pp.  383, 
ex  soQ  • 


APPOINTMENTS  OF  NEW  TRUSTEES. 


^ 


.  ) 


INTRODUCTORY    OBSERVATIONS. 


In  all  Settlements,  Wilk,  and  other  instruments  Powenof»p. 

pointing  neir 

creating  trusts,  it  was,  until  recently,  proper  to  insert  tnwteok 
a  power  to  appoint  new  trustees ;  as  otherwise,  when 
a  new  trustee  was  required,  the  parties  were  com* 
pelled  to  have  recourse  to  the  Court  of  Chancery,  and 
sometimes  even  to  Parliament.  Now,  however,  Lord 
Cran worth's  Act  (23  &  24  Vict,  c.  1 4  5)  supplies  (ss.  2 7, 
28),  with  regard  to  instruments  within  the  operation 
of  the  Act  (i.e.,  instruments  executed  after  the  28th 
of  August,  1860,  or  as  to  a  will  or  codicil  confirmed 
or  revived  by  a  codicil  executed  after  that  date,  see 
s.  34),  a  power  for  the  appointment  of  new  trustees 
defining  the  persons  by  whom  (in  default  of  'other 
donees  being  specially  named  in  the  instrument) 
and  the  events  on  which  the  appointment  may  be 
made,  directing  the  transfer  of  the  trust  estate  so 
that  it  may  vest  in  the  trustees,  and  expressly  con- 
ferring on  the  new  trustees  the  same  powers  as  were 
given  to  the  original  trustees ;  and  which  is  therefore 
of  the  same  general  structure  as  the  power  usually 
inserted  in  Settlements  and  Wills.  The  statutory 
power  has  now  in  practice  to  a  very  considerable 
extent  superseded  the  insertion  of  an  express  power, 
or  reduced  it  to  a  bare  nomination  of  the  persons  by 
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Appointment 
of  troBtees  by 
indonement ; 


— ^by  a  distinct 
instrnment. 


whom  appointments  are  to  be  made,  and  this  prac- 
tice has  beeii  followed  in  this  work  (a). 

New  trustees  of  a  settlement  are  most  usually 
appointed  by  deeds  indorsed  on  the  settlement,  so 
that  the  recitals  commence  with  the  first  event  which 
has  happened  after  the  execution  of  the  settlement 
(in  case  of  a  marriage  settlement  for  example  with 
the  solemnization  of  the  marriage),  and  carry  down 
the  history  of  the  estates  and  the  parties  to  the  time 
of  the  intended  appointment     If  the  new  trustee  be 
appointed  in  the  place  of  a  retiring  trustee,  the  trus- 
tee retiring  is  made  a  party  to  testify  his  desire  to 
retire,  and,  if  necessary,  to  transfer  the  trust  estates. 
New  trustees   of    a    will  must    necessarily   be 
appointed  by  a  distinct  instrument,  and  in^that  case, 
and  in  any  other  case  when  an  appointment  cannot 
be  made   by  a  deed  indorsed  on  the  instrument 
creating  the  trust,  the  appointment  commences  with 
a  recital  of  the  instrument  creating  the  trust,  and 
continues  the  narrative  of  the  subsequent  events  as 
in  an  indorsed  deed.     All  the  devises  and  gifts  to 
the  trustees  should  be  recited ;  but  there  is  in  general 
no  occasion  to  state  the  nature  of  the  trusts  them- 
selves :  it  is  sufficient  to  show  what  property  has  to 
be  vested  in  the  new  trustees  without  indicating 
particularly  the  trusts  on  which  it  is  to  be  held. 
The  power  (if  any)  of  appointing  the  trustees  and 


(a)  See  ante,  VoL  iii.,  Set- 
tlements, p.  228 ;  and  see  in 
p.  721,  note,  a  statement  of 
the  points  of  diflference  be- 
tween the  common  power  and 


the  statutory  power.  See  also 
the  forms  of  clauses  supple- 
mental to  the  statutory  power 
in  Vol.  iii.,  p.  720,  supra,  pp. 
55,  443. 
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the  direction  to  transfer  the  trust  estates,  or  the 
clause  nominating  the  persons  by  whom  the  statu- 
tory power  is  to  be  exercised,  should  of  course  be 
recited. 

It  is  often  a  matter  of  some  nicety  to  determine  As  to  recital  of 
to  what  extent  the  prior  dealings  with  the  trust  w?Xthetn«t 
property  shall  be  recited  in  detail.  It  appears  pro-  p"*^^^" 
per,  when  the  draftsman  has  the  means  of  so  doing, 
to  give  an  outline  of  the  dealings  by  the  effect  of 
which  the  trust  property  has  assumed  its  actual  con- 
dition, so  that  a  perusal  of  the  instrument  creating 
the  trust,  with  its  indorsements  (if  any),  and  of  the 
instrument  appointing  the  new  trustee,  may  show 
that  primdfctcie  the  trust  property  has  been  properly 
dealt  with,  and  the  trusts  in  other  respects  duly  per- 
formed down  to  the  appointment ;  and  in  cases  in 
which  the  previous  history  of  the  trust  has  to  be 
investigated  for  the  satisfaction  of  the  incoming 
trustee,  the  insertion  of  full  recitals  would  un- 
doubtedly be  appropriate.  The  instructions,  how- 
ever, on  which  the  draftsman  has  to  prepare  an 
appointment  of  new  trustees  are  often  too  scanty  to 
enable  him  to  adhere  to  the  above  method  ;  and  it 
is  often  dispensed  with  where  the  dealings  have  been 
of  a  complicated  character,  or  detailed  recitals  would 
unduly  lengthen  the  deed. 

Trustees,  on  retiring  from  the  trust,  not  unfre-  a«  to  giving  a 
quently  ask  for  a  release  in  respect  of  their  past  acts,  ^^^trartew. 
This  they  cannot  claim  as  of  right,  either  from  the  con- 
tinuing or  new  trustees,  who  cannot,  upon  the  transfer 
of  the  trust  estate  to  them,  be  required  to  do  more 
than  give  a  written  acknowledgment  for  what  they 
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Law  relating 
to  appoint- 
ment of  new 
trustees. 


receive  (6) ;  nor  from  the  beneficiaries ;  and  as  to  the 
latter,  a  full  release  would  of  course,  in  the  great 
majority  of  cases,  be  an  impossibility,  as  some  of  them 
would  be  under  disability  or  not  in  esse.  But  trus- 
tees who  are  asked  to  retire  in  consequence  of  dis- 
sensions, sometimes  stipulate  for  a  release  from  such 
of  the  beneficiaries  as  are  able  to  give  it,  as  a  condi- 
tion of  their  retirement,  and  in  that  case  a  release 
may  form  part  of  the  deed  appointing  the  new  trus- 
tees. It  may  also  in  some  cases  be  advantageous 
to  make  the  adult  beneficiaries  parties  to  the  deed 
of  appointment,  in  order  to  preclude  them  from  after- 
wards objecting  to  the  propriety  of  the  appointment> 
and  to  show  in  case  of  future  disputes  with  persons 
taking  subsequent  interests,  that  the  persons  for  the 
time  being  interested  concurred  in  it 

Other  matters  relating  to  the  appointment  of  new 
trustees  will  be  noticed  in  connection  with  the  fol- 
lowing precedents. 

The  law  relating  to  the  appointment  of  new 
trustees  is  treated  in  Sugden  on  Powers,  8  th  Edition, 
chap.  XX.,  "Of  powers  to  appoint  new  trustees," 
p.  833 ;  Lewin  on  Trusts,  7th  Edition,  chap,  xxiv., 
"  How  a  trustee  may  obtain  his  discharge  from  the 
office,"  p.  553;  and  see  ante,  Vol.  III.,  Settlements, 
pp.  227—246,  628—633,  721  note,  1026  note,  (c) 


(b)  See  In  re  Caters  Tnuis, 
25  Beav.  366, 

(c)  In  connection  with  the 
cases  in  Vol.  iii.,  p.  231,  as 
to  the  persons  bj  whom  the 
power  of  appointing  new  trus- 


tees is  exercisable,  see  In  re 
East,  L.  E.  8  Ch.  Ap.  735, 
where  a  power  given  to  the 
**  trustees  or  trustee  for  the 
time  being"  was  held  to  be 
exercisable,  where  one  of  the 
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trustees  had  become  lunatic, 
by  the  others.  As  to  the 
jurisdiction  to  make  a  vesting 
order  in  the  case  of  leaseholds 
where  a  sole  trustee  has  died, 
and  there  is  no  personal  re- 
presentative, see  In  re  Driver, 
L.  R  19  Eq.  352,  In  re  Dal- 
gUiih,  1  Ch.  D.  46,  on  app. 
4  Ch.  D.  143,  In  re  Raihbone, 
2  Ch.  D.  483.  In  connection 
with  Re  CamphelVs  Trusts,  31 
Beav.  176  (Vol.  iii.  p.  240, 
note  (t) ),  as  to  the  appointment 
of  a  feme  sole  trustee,  see 
also  In  re  BerhUt/,  L.  R.  9 
Ch.  Ap.  720. 

By  the  schedule  to  the 
Stamp  Act,  1870,  head  Ap- 
pointment, an  appointment  of 
a  new  trustee  is  chargeable 
with  a  duty  of  10«.;  and  by 
s.  78,  "every  instrument  and 
every  decree  or  order  of  any 
court  or  of  any  commissioner, 
whereby  any  property  on  any 
occasion,  except  a  sale  or 
mortgage,  is  transferred  to  or 
vested  in  any  person,  is 
chargeable  with  duty  as  a 
conveyance  or  transfer  of  pro- 
perty," but  with  a  proviso 
that  "  a  conveyance  or  trans- 
fer made  for  effectuating  the 
appointment  of  a  new  trustee 
is  not  to  be  charged  with  any 
higher  duty  than  lOs."  The 
duty  on  such  a  conveyance  or 

VOL.  IV. 


transfer  would  usually  be  a 
fixed  one  of  lOs, ;  but  in  some 
cases  it  would  be  ad  valorem, 
as  in  the  case  of  a  transfer  of 
debenture  stock,  under  the 
head  Conveyance,  at  the  rate 
of  2s,  6d,  per  cent,  and  in  the 
case  of  a  transfer  of  a  mortgage 
debt  or  sum  secured  by  bond 
or  covenant  or  of  debentures, 
under  the  head  Mortgage, 
at  the  rate  of  Qd,  per  cent. ; 
and  in  either  of  the  latter 
cases  the  proviso  in  the  78th 
section  fixes  10s,  as  the  maxi- 
mum chargeable.  In  Hadgett 
V.  The  Commissioners  of  Inland 

Revenue,  3  Ex.  D.  46,  it  was   A«  to  the  ptamp 
_     ,  _    ,  _  .         -  dtt*y  ^^  appoint 

decided,  on  the  construction  of  menta  of  new 

s.  78,  coupled  with  s.  8,  *J^s*o«- 
(making  instruments  contain- 
ing several  distinct  matters 
chargeable  in  respect  of  each), 
that  an  order  of  the  Chaiity 
Commissioners  appointing  new 
trustees  of  a  charity,  and  also 
vesting  the  trust  property, 
was  chargeable  with  duty 
both  as  an  appointment  and 
a  conveyance.  But  for  this 
decision  (which  of  course  ap- 
plies equally  to  a  deed),  it 
might  have  been  thought  (and 
this  was  undoubtedly  the  ge- 
neral opinion  previously  enter- 
tained), that  "a  conveyance 
made  (to  use  the  language  of 
the  78th  section)  for  *'  eflTectu- 


} 
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ating  "  an  appointment  of  new 
trustees,  was  merely  ancillary 
to  the  appointment,  and  not  a 
separate  or  distinct  matter 
within  the  meaning  of  the 
8th  section,  and  that  conse- 
quently, where  the  appoint- 
ment and  conveyance  were 
contained  in  the  same  deed, 
only  one  duty  was  chazgeable. 
See  a  correspondence  on  this 
subject,  arising  out  of  the 
above  case,  in  the  Solicitor's 


Journal,  VoL  xxil  In  the 
common  case  of  the  tnut 
estate  comprising  a  mortgage 
debt  which  is  transferred  with- 
out disclosing  the  trust,  there 
would  be  a  difficulty  in  taking 
advantage  of  the  proviso  in 
the  78th  section  (where  the 
mortgage  debt  exceeds  £2000), 
as  the  amount  of  the  stamp 
would  lead  to  the  trust  being 
disclosed. 
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XXXIX. 

APPOINTMENT  (by  indorsement  on  a  Settlement      pm<»i>w»« 
of  Stock)  of  a  new  trustee  in  the  place  of  a         — 

deceased  trustee  (a).  of  Hiw  TRUSrti 

BT  INDOBSIMBXT 

THIS   INDENTURE  made  the  day  of  ,    ohsbttlmuhi? 

Between  the  within-named  A.  B.  and  C.  B.  his  wife  '• — 

(formerly  0.  D.,  spinster)  \the  appoi/ntora]  of  the  first  part,  ^'  ^*'^***- 
L.  M.  of  &c.  [the  new  trustee]  of  the  second  part,  and  the 
within-named  E.  F.  and  G.  H.  [the  aurvivmg  tru8tees\, 
and  the  said  L.  M.  of  the  third  part.    Whereas  shortly  2.  Eedtai  of 
after  the  execution  of  the  within-written  indenture,  a  mar-  th«.m*nfiage 

haying  been 

riage  was  solemnised  between  the  said  A.  B.  and  C.  B.,  lolemniBed ; 
then  C.  D. :  And  whereas  the  within-named  I.  K.  [the  s.  —of  the 

deceased  trustee]  died  on  or  about  the day  of :  d^^i^Smrtee  • 

And  whereas  the  said  A.  B.  and  C.  B.  are  desirous  of  .  f  th  a  ' 
appointing  the  said  L.  M.  to  be  a  trustee  of  the  within-  *o  appoint  the 
written  indentui-e  in  the  place  of  the  said  I.  K.  (6) :  ' 

And  whereas  it  is  intended  that  the  within-mentioned  5.  —of  the  in- 
sum  of  £ Consolidated  £3  per  cent.  Annuities  shall  be  trw^rfertiie 

stock. 


(a)  The  form  of  appointment  of  new  trustees  in  the  text  is  of 
the  simplest  kind  occurring  in  practice.  Other  examples  of  greater 
complexity  will  be  found  in  the  subsequent  precedents. 

(h)  Sometimes,  both  in  the  recital  showing  the  intention  to  exer-  practice  of 
cise  the  power,  and  in  the  operative  part  of  an  appointment  of  new  following  the 
trustees,  the  language  of  the  power  is  exactly  followed,  so  that  if  Jj'^g'"**?®  ^^ 
the  power  is  to  '*  nominate,  substitute,  and  appoint  **  a  new  trustee 
in  the  *'  place,  room,  or  stead  "  of  a  deceased  trustee,  the  same  re- 
dundance of  language  is  introduced  into  the  appointment.    This 
practice,  however,  is  not  to  be  recommended,  and  if  the  parties  are 
made  to  "  appoint ''  a  new  trustee  "  in  the  place  "  of  the  deceased 
trustee,  this  will  in  general  be  appropriate  in  form  as  well  as  suffi- 
cient in  law. 

R  B  2 
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TBMOKDnn 


AP?OniTKEHT 

OV  HIW  TSU8TE1 

BT  IirDOBSXXBNT 

OH  SKTTUXERT 

OFBTOOK. 

6.  Witneaseth 
appointment 
of  the  new 
trustee. 

7.  Declaration 
of  tnut  of  the 
stock. 


forthwith  transferred  into  the  names  of  the  said  K  F., 
G.  H.,  and  L.  M.  (c).  NOW  THIS  INDENTUEE 
WITNESSETH,  that  in  exercise  of  the  power  for  this 
purpose  by  the  within-written  indenture  given  to  the 
said  A.  B.  and  C.  B.,  and  of  every  or  any  other  power 
in  anywise  enabling  them  in  this  behalf,  they  the  said 
A.  B.  and  C.  B.  do  hereby  {d)  appoint  the  said  L  M. 
to  be  a  trustee  in  the  place  of  the  said  I.  K  for  tbo 
purposes  of  the  within-written  indenture.  And  it  is 
HEREBY  agreed  and  declared,  that  the  said  E.  F.,  G.  H., 
and  L.  M.,  their  executors,  administrators,  and   assigns, 

shall  stand  possessed  of  the  said  sum  of  £ Consolidated 

£3  percent.  Annuities,  when  the  same  shall  have  been 
transfen-ed  into  the  names  of  the  said  E.  F.,  G.  H.,  and 
L.  M.  as  aforesaid.  Upon  the  trusts  and  with  and  subject 
to  the  powers,  provisoes,  agreements    and  declarations 


Onussion  of 
reference  to 
formalities 
required  by 
power. 


Execution  and 
attestation  of 
instruments 
exercising 
powers. 


(c)  This  recital  is  inserted  as  an  indication  of  the  intention  to 
comply  with  the  direction  to  vest  the  trust  funds  in  tlie  trustees, 
and  as  a  foundation  for  the  declaration  of  trust  subsequenlly  made. 

{d)  According  to  the  practice  adopted  in  this  collection,  the 
formalities  (if  any)  required  to  be  observed  in  the  execution  of  the 
power  are  not  referred  to  in  the  operative  part  of  the  appointment. 
If  any  extraordinary  formalities  are  required  to  be  observed,  the, 
attention  of  the  parties  may  be  called  to  them  by  a  marginal  note. 
In  the  power  of  appointing  new  trustees  in  this  collection,  no  par- 
ticular mode  of  exercising  the  power  is  prescribed,  and  the  statu- 
tory power  given  by  Lord  Cranworth's  Act  (23  &  24  Vict  c.  145, 
B.  27)  allows  the  like  latitude.  Eeference  may  here  be  made  to 
Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35),  s.  12,  providing  that 
a  deed  either  executed  conformably  to  the  power,  or  attested  by 
two  witnesses  in  the  ordinary  mode,  is  to  be  a  valid  execution  of  a 
power  of  appointment  by  an  instrument  not  testamentary,  what- 
ever be  its  requirements.  It  may  not  be  clear  that  the  phrase 
''  power  of  appointment "  in  this  enactment  includes  a  power  to 
appoint  new  trustees.  With  reference  to  the  enactment  in  ques- 
tion, and  in  general  as  to  the  attestation  of  instruments  exercising 
powers,  see  ante,  Vol.  iii.,  Settlements,  p.  161,  note  (A),  and  the 
authorities  there  referred  to. 
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applicable  thereto  by  virtue  of  the  within-written  inden- 
ture (e).    In  WITNESS,  &c. 


(e)  A  usual  form  of  declaration  of  trusts  would  be  to  declare 
that  the  trustees  should  stand  possessed  of  the  stock,  *'  upon  the 

trusts  and  with  and  subject   to  the   powers,  provisoes, 

agreements    and    declarations    upon,   with,   and  subject 

to  which  the  same  would  now  by  virtue  of  the  within - 

written   indenture   be  held,  in   case   these  presents  had 

not  been  executed,  and  the  said  [new  trustee]  had  been 

originally  a  trustee   of  the  within-written  indenture   in 

the  place  of  the  said  [deceased  t'ruatee'],  and  the  name  of 

the  said  \new  trvbsteel  had  accordingly  been  in  the  same 

indenture  inserted  throughout   instead   of  the   name  of 

the  said  [deceased  trustee]."  Though,  however,  when  legal 
uses  are  to  be  declared  concerning  real  estate,  a  mode  of  limiting 
uses  similar  to  the  above-mentioned  method  of  declaring  trusts 
may  in  some  cases  be  appropriate,  and  in  an  instrument  in  which 
this  mode  of  declaring  the  uses  of  real  estate  is  employed,  it  may 
be  proper,  for  the  sake  of  uniformity,  to  pursue  the  like  plan  in 
declaring  the  trusts  of  other  parts  of  the  trust  property,  it  is  con- 
ceived that,  as  a  general  rule,  some  simpler  method  of  declaring 
trusts,  when  the  trust  estate  is  transferred  upon  an  appointment 
of  new  trustees,  may  with  advantage  be  adopted.  As  (excluding 
the  case  in  which  uses  are  limited  in  real  estate)  the  trusts  and 
powers  subsisting  in  the  trust  property  depend,  not  on  the  instru- 
ment transferring  the  trust  estate,  but  on  the  instrument  creating 
the  trust,  it  appears  sufficient  and  appropriate  to  declare  that  the 
trust  property  shall  be  held  upon  the  trusts,  &o.,  applicable  thereto 
by  virtue  of  the  instrument  creating  the  trust  (as  in  the  text),  or  to 
use  some  equivalent  form  of  expression.  A  declaration  of  trust  of 
this  frame  may  seem  appropriate,  though,  as  used  commonly  to  be 
the  case,  the  instrument  creating  the  trust  not  only  directs  the 
transfer  of  the  trust  estate,  but  proceeds  to  specify  that  it  is  to  be 
transferred  upon  the  trusts,  &c.,  of  that  instrument  or  such  of 
them  as  shall  be  subsisting  or  capable  of  effect,  and  is  even  less 
open  to  observation  when,  as  in  the  forms  in  this  collection,  and 
that  in  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145,  s.  27),  there  is 
a  simple  direction  to  transfer. 


PRBOSDEHT 
XXXIX. 

APEOIIITMEHT 

OF  NEW  TBUSTBI 

BT  IITDOBSBXEHT 

OR  SXTTLBMUrT 

OF  STOCK. 

As  to  form  of 
declaration  of 
tnute  when 
trust  estate  is 
transferred  on 
the  appointment 
of  new  trustees. 
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vmioiDm  XL. 

▲PPOUfTinXT 

OF  >EW  TAUSTEK 

OF  nTTLIXBVT 

mroiK  STATU- 

TOKT  POWEB 

WHS&B  THBJtE 

iUTB  BBEK 

OHABOBS  IB  THE 

TRUST  rUBDS. 


1.  Parties. 


2.  Recital  of 
Bum  of  money 
secured  to  the 
trustees  haying 
been  receired 
and  inrested  in 
stock; 


As  to  deeds 
appointing 
new  trustees 
under  statutory 
power. 


XL. 
APPOINTMENT  under  the  Statutory  poioer  (a)  {by 

INDORSEMENT  071  a  PERSONALTY  SETTLEMENT)   of  a 

NEW  TRUSTEE  in  tlie  place  of  a  retiring  tmstee 
where  part  of  the  funds  which  ivere  reversionart 
have  fallen  into  possession,  amd  other  funds  have 
accrued  under  the  after-acquired  property  clause. 
Recital  of  changes  of  investment  and  of  an  ad- 
vancement made  pursuant  to  a  direction  in  a 
PRIOR  endorsed  deed. 

THIS  INDENTURE  made,  &c.,  Between  the  within- 
named  A.  B.  and  C.  B.  his  wife  (formerly  the  within- 
named  C.  D.,  spinster)  [appointor's]  of  the  first  part,  the 
within  -named  L.  M.  [retiring  trusteel  of  the  second  part, 
N.  0.  of  &c.  [ifiew  trustee]  of  the  third  part,  and  the 
within-named  E.  F.,  G.  H.,  and  I.  K.  [continuing  trusteed], 
and  the  said  N.  0.  of  the  fourth  part  [recital  of  mar- 
ria^e,  supra,  p.  611].   And  whereas  the  within-mentioned 

sum  of  £ ,  secured  by  the  within-recited  indentures  of 

the and days  of was  duly  paid  to  the  said 

E.  F.,  G.  H.,  I.  K.,  and  L.  M.,  and  by  them  invested  on 


(a)  This  Precedent  is  adapted  to  the  case  where  the  settlement 
contains  the  nsual  clause  nominating  the  persons  to  exercise  the 
statutory  power  (see  ante,  Vol.  iii.,  Settlements,  p.  720).  Compare 
the  Precedent  infra  of  an  appointment  of  a  new  ti*ustee  of  a  will,  in 
which  the  donees  of  the  power  as  well  as  its  other  incidents  are  left 
to  the  operation  of  the  Act.  A  deed  under  the  statutory  power 
should,  as  in  this  Precedent,  *'  appoint  *'  the  new  trustee  ^*  in 
the  place  "  of  the  old  trustee,  these  expressions,  which  have  been 
suggested  as  in  general  sufficient  and  appropriate  (see  p.  611, 
note  (6),  supra),  being  also  those  used  in  the  Act.  The  transfer  of 
the  trust  estate,  where  it  is  required,  may  be  expressed  to  be  made 
"  in  pursuance  of  the  direction  in  this  behalf  contained  in 
the  said  Act.'* 
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the day  of in  the  purchase  in  their  names  of  fmoimm  xl. 

the  sum  of  £ Consolidated  £3  per  cent.  Annuities  (6)  ArpozsmBw 

And  whereas  the  within-named  E.  D.  [the  wife's  mother] 

died  on  the day  of :  And  whebeas  the  sum 

of  £ ,  whereof  trusts  were  declared  by  the  above-  wbbbethbbi 

wntten  indenture  of  the day  of (c),  was  on  or  chaicobs  in  tei 


OV  NEW  TBU8TE1 

OF  BlTlLUfEET 

VXDK&  STATV- 

TORT  POWSB 


TRUST  FUNDS. 


about  the day  of received  by  the  said  E.  F., 

G.  H.,  I.  K.,  and  L.  M.,  and  invested  in  the  purchase  in  ^'^ath^of  Uw 

their  names  of  the  sum  of  £ £3  per  cent  Reduced  ▼ife's  mother ; 

Annuities :  And  whereas  on  the day  of the  ^^  "^^^  ■'*™ 

sum  of  £ New  £3  per  cent.  Annuities,  forming  part  of  pay»We  on  the 

'^  ...  death  of  the 

the  share  expressed  to  be  assigned  by  the  within-written  wife's  mother 

indenture  of  the  residuary  estate  of  the  within-named  rJSvedand 

X  Y.  deceased  [ihe  wife's  maternal  grandfather],  was  ^[^^'f^^'* 

transferred  into  the  names  of  the  said  K  F.,  G.  H.,  I.  K.,  5.  ^of  transfer 

and  K  M.,  and  on  the day  of the  sum  of  £ ?he  t?St^  of*^ 

cash  was  paid  to  them  as  further  part  of  such  shai*e,  and  sums  of  stock; 

and  money 

the  same  was  by  them  invested  in  the  purchase  in  their  forming  part  of 

names  of  the  sum  of  £ Beduced  £3  per  cent.  An-  ^^  aJtSment  ^ 

nuities,  and  by  that  means  the  said  share  expressed  to  be  °^*^®  residuary 

,     ,  ,  estate  of  the 

assigned  by  the  within-written  indenture  of  the  residuary  wife's  maternal 
estate  of  the  said  X  T.  deceased,  was  wholly  realised,  ex-  inyMtmenTof^ 

cept  so  far  as  regarded  the  sum  of  £ Consolidated  £3  per  '*"*  ^''''^^' 

cent.  Annuities  which  was  retained  by  the  trustees  of  the 

will  of  the  said  X.  Y.  to  answer  certain  annuities  bequeathed 

by  him,  and  which  sum  was  distributable  on  the  death  of 

the  annuitants :  And  whekeas  the  said  £.  D.  [the  wife's  e.  --of  the 

mother]   having  died  intestate,   her  residuary  personal  tire^^rfiare  in "' 

estate  became  divisible  among  her  three  children  as  her  l»«r  mother's 

^  personal  estate 

next  of  kin,  and  the  one-third  share  thereof  devolving  on  haying  become 

subject  to 

{b)  The  publio  funds  should  now  be  described  as  they  are  in  the 
first  schedule  to  the  National  Debt  Act,  1870,  33  &  34  Vict.  0.  71, 
namely  as ''  Consolidated  £3  per  cent.  Annuities,*'  *'  Beduced  £3  per 
cent.  Annuities,^  and  '*  New  £3  per  cent.  Annuities,"  respectively ; 
andthis  is  now  the  practice  in  Chancery  proceedings. 

(c)  This  sum  was  payable  on  the  death  of  the  wife's  mother. 
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PBBQSDBHT  XL. 

APPOISmBT 

OV  HEW  TRUSTS! 

OV  SXTTLBlinT 

UHDRR  STATU- 

TOBT  POWXR 

WHBRB  THKRI 

BAYB  BBBH 

01UN0B8  n  THI 

TRUST  FUNDS. 

ooTenAnt  for 
settlement  of 
her  after- 
Asquired 
property ; 

7.  —  of  receipt 
and  investment 
of  monies  in 
i-espect  of  such 
distributive 
share  ; 

8.  — of  amount 
of  stock  con- 
stituting the 
trust  property 
prior  to  the 
advancements 


the  said  C.  B.  became  subject  to  the  covenant  for  settle- 
ment of  her  after-acquired  property  contained  in  the 
within-written  indenture :  And  whereas  there  have  been 
received  in  respect  of  such  distributive  share  of  the  said 

C.  B.  the  following  sums,  namely,  on  the day  of 

the  sum  of  £ ,  which  was  invested  in  the  purchase  in 

the  names  of  the  said  K  F.,  G.  H.,  I.  K.,and  L.  M.,  of  the 

sum  of  £ Consolidated  £3  per  cent.  Annuities,  and  on 

or  about  the day  of the  sum  of  £ ,  which  was 

invested  in  the  purchase  in  their  names  of  the  sum  of 

£ Consolidated  £3  per  cent.  Annuities,  and  no  further 

sum  (as  is  believed)  will  be  receivable  in  respect  of  such 
distributive  share :  And  whereas  the  within-mentioned 
sum  of  £ Consolidated  £S  per  cent.  Annuities,  trans- 
ferred by  the  within-named into  the  names  of  the  said 

E.  F.,  Q.  H.,  I.  K.,  and  L.  M.  [a  sum  of  Conaola  originaUy 
forming  paH  of  the  settled  property],  together  with  the 

aforesaid  sums  of  £ ,  £ ,  and  £ like  annuities 

[tlie  several  sums  of  Cortsols  shotvn  to  have  arisen  fivm 

subsequent  investments]  made  up  tlie  sum  of  £ like 

annuities,  and  the  aforesaid  sums  of  £ and  £ ■ 

Reduced  £3  per  cent.  Annuities  [the  sums  of  Meduced 
Annuities  shovm  to  have  been  invested]  made  up  the  sum 

of  £ like  annuities,  which  respective  sums  of  £ 

Consolidated  £3  per  cent.  Annuities,  and  £ Reduced 


9.  Raising  of 
sum  for  advance- 
ment and  pay- 
ment of  costs. 


J63  per  cent  Annuities,  together  with  the  said  sum  of  £ 

New  J63  per  cent  Annuities,  at  the  date  of  the  above- written 

deed-poll  of  the day  of [the  deed  directing  the 

advancement  (d)],  constituted  as  therein  mentioned  the 
trust  funds  then   subject  to  the   trusts   of  the  witliin- 

written  indenture :  And  whereas  the  said  sum  of  ^ 

Reduced  £S  per  cent  Annuities  was  diminished  by  the 
raising  thereout  of  the  sum  oi£ like  annuities  for  the 


{d)  This  deed  also  contained  an  appointment  in  favour  of  the 
child  advanced. 


L 


HAYB  BXXir 

CHAN0K8  IN  THB 

TRUST  FUNDS. 
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advaDcenient  of  the  said ,  pursuant  to  the  said  deed-  pbkcbdxht  xl. 

poll,  and  for  payment  of  costs  and  expenses  incurred  by  appoiktmsht 

the  said  trustees  in  the  execution  of  the  said  trusts  ;  And  ^"Bmiamw* 

WHEREAS  the  remainder  of  the  said  Reduced  £3  per  cent.  '^»»«»  ^^'^' 

^  ^         tort  powbr 

Annuities  was  on  the day  of  —  sold  by  the  said    whkrk  thsrs 

trustees  with  the  consent  of  the  said  A.  B.  and  C.  B.,  and 
the  proceeds  thereof  were  with  the  like  consent  invested 

by  them  in  the  purchase  of  £ Stock  of  the  Bank  of  ]^;^^  ""^ 

England :  And  whereas  since  the  date  of  the  above-written  n.  Receipt  of 
deed-poll  all  the  said  annuitants  under  the  will  of  the  said  f^^tete^of 

X.  Y.  have  died,  and  further  sums  amounting  to  £ wife's  giand- 

Consolidated  £3  per  cent.  Annuities  have  been  received  in 
respect  of  the  fund  retained  to  answer  the  said  annuities 

bequeathed  by  him,  making  with  the  said  sum  of  £ 

Consolidated  .-£3  per  cent.  Annuities  the  sum  of  £ like 

annuities.    And  whereas  by  the  means  aforesaid  the  said  12.  Present 

trust  funds  nowconsistof  the  sumsof  A* Consolidated  £3  f^nda. 

per  cent.  Annuities,  £ New  £3  per  cent.  Annuities,  and 

£ Bank  Stock,  standing  in  the  names  of  the  said  £.  F., 

G.  H.,  I.  E.,  and  L.  M. :  And  whereas  the  said  L.  M.  is  is.  Of  deslio 
desirous  of  being  discharged  from  the  trusts  of  the  within-  JruSeirto  b« 
written  indenture  (e)  :  And  whereas  the  said  A.  B.  and  discharged ; 

C.  B.  are  desirous  of  appointing  the  said  N.  O.  to  be  a  to  appoint  new 
trustee  of  the  within- written  indenture  in  the  place  of  the  ^"^*««» 
said  L.  M. :  And  whereas  it  is  intended  that  the  said  re-  15.  -  of  inten- 

spective  sums  of  £ Consolidated  £3  per  cent.  Annuities,  stocks. 

£ New  £3  percent.  Annuities,  and  £ Bank  Stock 

shall  be  forthwith  transferred  into  the  names  of  the  said 

E.  F.,  G.  H.,  I.  K.,  and  N.  0.    NOW  THIS  INDENTURE  16.  Witnesseth 

WITNESSETH  that  in  exercise  of  the  power  for  this  the^new  trustee. 

purpose  by  the  joint  operation  of  the  Act  of  23  &  24  Vict. 

c.  145,  intituled,  "  An  Act  to  give  to  trustees,  mortgagees, 


(e)  As  to  the  right  of  a  retiring  trustee  with  respect  to  liaving  in 
hid  hands  evidence  of  the  appointment  of  the  new  trustee,  see 
Warier  v.  Anderson ,  11  Hare,  301. 
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?uoiDMffZL.  and  others  certain  powers  now  commonly  inserted  in 

APFonmcxn  settlements,  mortgages,  and  wills/'  and  of  the  within- 

^o'f  MtTMMiiw"  written  indenture  given  to  the  said  A.  B.  and  C.  B.,  and 

UTOKE  8TATTJ-  q{  everv  or  any  other  power  in  anywise  enabling  them  in 

wHKKa  THEEE  this  behalf,  they  the  said  A.  B.  and  C.  B.  do  hereby  ap- 

HATE  BEBE 

0HANQE8  IE  THE  poiut  the  Said  N.  0.  to  be  a  trustee  in  the  place  of  the 
_*!^*_Z1™_  said  L.  M.  for  the  purposes  of  the  within-written  inden- 
o/'tnit^rtrSe^'^  ture.  And  it  is  hereby  agreed  and  declared,  that  the 
»*<«^  said  E.  F.,  G.  K,  I.  K.,  and  N.  0-,  their  executors  and  ad- 

ministrators, shall  stand  possessed  of  the  said  sums  of 

£ Consolidated  J63  per  cent.  Annuities,  £ New  j£3 

per  cent.  Annuities,  and  £ Bank  Stock  (when  the  same 

respectively  shall  have  been  transfeiTed  as  aforesaid),  Upon 
the  trusts  and  with  and  subject  to  the  powers,  provisoes, 
declarations,  and  agreements,  upon,  with,  and  subject  to 
which  the  same  ought  to  be  held  under  or  by  virtue  of  the 
within- written  indenture,  regard  being  had  to  the  advance- 
ment made  as  mentioned  in  the  above-written  deed-poll 

of  the day  of ,  and  to  the  appointment  made  by 

such  deed-poll  and  other  intervening  circumstances  (/). 
In  witness,  &c. 


(/)  Attention  is  directed  to  the  form  of  the  declaration  of  trust 
in  the  text,  as  to  which  see  also  supra,  p.  613,  note.  This 
precedent  gives  an  example  of  recitals  deducing  the  history  of  the 
trust  property,  so  as  primd  facie  to  show  that  the  trust  has  been 
correctly  administered,  and  to  account  for  the  present  condition  of 
the  trust  property,  a  course  which  is  thought  to  be  proper  when 
circumstances  admit  of  its  being  pursued,  which,  however,  is  not 
always  the  case  (see  p.  607,  supra).  Some  obscurity  is  perhaps 
inseparable  from  the  connection  of  the  appointment  with  the  settle- 
ment, which  is  not  before  the  reader,  but  it  is  hoped  that  the 
general  tenor  of  the  recitals  in  the  above  precedent  will  be  suffi- 
ciently apparent 
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XLL 

APPOINTMENT  (63/  endorsement)  of  new  trustees  of  pmotowt  xu. 
Settlement  where  there  had  been  a  previous  en-     appoihtmeht 
DORSED  appointment  of  a  new  trustee,  part  of  the  ^o'f'wtmmmt^ 
trust  estate  consiatinq  of  money  on  mortgage,  rail-      compmsihq 

1  ,,f  1  '    t       BAILWAY  BONDS 

WAY  BONDS,   and  LAND  held' 08  PERSONALTY,  mtcfc         ahd  laud 

are  transferred  hy  separate  deedsy  a/ad  securities     pbmohIlxt. 

to  BEARER  (a). 


THIS  INDENTURE,  made,  &c.,  Between  the  within-  1.  parti«. 
named  A.  B.  and  C.  B.  his  wife  formerly  C.  D.  within- 
named  [the  appointors]  of  the  first  part,  the  within-named 
I.  K.  and  L.  M.  [retiring  timstees"]  of  the  second  part, 
N.  O.  of  &c.,  and  P.  Q.  of  &c.  [new  trustees'],  of  the  third 
part,  and  the  within-named  E.  F.  and  the  above-named 
G.  H.  [coniinuing  trustees],  and  the  said  N.  0.  and  P.  Q., 
of  the  fourth  part.     Whereas  the  said  I.  K.  and  L,  M.  ^  ^}^  "^   . 

•^  unwillingness  of 

are  respectively  unwilling  to  act  any  longer  in  the  trusts  retiring  trustees 

to  ACt  * 

of  the  within-written  indenture  (6) ;   And  WHEREAS  the  g  _^  ^^^^  ^ 
said  A.  B.  and  C.  B.  are  desirous  of  nominating  the  said  appoint  new 

trustees : 

N.  0.  and  P.  Q.  to  supply  the  place  of  the  said  I.  K.  and 

L.  M.  respectively :  And  whereas  it  is  intended  that  the  ^  ^^J^ort- 

within-mentioned  mortgage  debt  of  £ and  the  secu-  ga«o  and  milway 

bonds  and  con- 
'  ~  vey  real  estate 

(a)  See,  m  connection  with  this  Precedent,  the  two  immediately  forming  part  of 

following,  being  the  transfer  of  the  railway  bonds  and  conveyance 

of  the  real  estate.    The  mortgage  forming  part  of  the  trust  estate 

is  supposed  to  have  been  created  or  transferred  to  the  trustees  of 

the  settlement  in  the  usual  way  by  a  deed  not  disclosing  the  trust, 

and  is  transferred  in  a  similai*  manner  on  the  appointment  of  the 

new  trustees.  For  a  precedent  of  such  a  transfer,  see  ante,  YoL  ii., 

part  2,  Mortgages,  3rd  ed.,  p.  1321.    As  to  the  stamp  duty  where 

the  trust  estate  is  transferred  by  separate  instruments,  see  supra, 

p.  609,  note. 

(&)  In  consequence  of  the  language  of  the  settlement  having  been 

somewhat  peculiar,  there  is  also   some  peculiarity  both  in  the 

recitals  and  operative  part  of  the  precedent  in  the  text.    As  to  the 

import  of  such  phrases  as  **  refusing  or  declining  to  act/'  see  Lewin, 

Trusts,  7th  ed.,  p.  560. 


620 


APPOUn?MENTS   OF  NEW   TRUSTEES. 


PRECEDKIIT  XU. 

APPOIHTJIBNT 

OF  NEW  TRUSTEES 

OP  8KTTLSXBNT, 

COMPRISING 

RAILWAY  BOHDS 

AND  LAHD 

HELD  AS 

PERSONALTY. 

the  trost  pro- 
perty by  separate 
instruments ; 

5.  — and  other 
tmst  funds. 


6.  Witnesseth 
appointment  ol 
new  trustees. 


7.  Declaration 
of  trust. 


lities  for  the  same,  and  also  the  within-mentioned  bonds 

or  obh'gations  of  the  Railway  Company,  and  also 

the  above-mentioned  farm  and  hereditaments  purchased 
as  above-mentioned  with  part  of  the  trust  property  (c), 
shall  be  forthwith  transfen*ed  and  assured  by  separate 
deeds  or  instruments,  so  that  the  same  respectively  may 
be  vested  in  the  said  N.  0.  and  P.  Q.  jointly  with  the  said 
E.  F.  and  G.  H.,  And  whereas  it  is  also  intended  that  the 
other  stocks,  funds  and  securities  which  are  now  held  upon 
the  trusts  of  the  within- written  indenture,  and  which  con- 
sist of  the  particulars  following  (that  is  to  say)  [^particulars 
of  remaining  securities]  shall  be  forthwith  transferred 
into  the  joint  names  of,  or  so  as  to  be  under  the  joint 
legal  control  of  (d)  the  said  E.  F.,  G.  H.,  N.  0.,  and  P.  Q. 
NOW  THIS  INDENTURE  WITNESSETH,  that  in 
exercise  of  the  power  for  this  purpose  by  the  within- 
written  indenture  given  to  the  said  A.  B.  and  C.  B.,  and 
of  every  or  any  other  power  in  anywise  enabling  them  in 
this  behalf,  They  the  said  A.  B.  and  C.  B.  do  hereby 
nominate  the  said  N.  0.  and  P.  Q.  as  trustees  to  supply 
the  place  of  the  said  I.  K.  and  L.  M.  respectively,  for  the 
purposes  of  the  within-written  indenture.  And  IT  IS 
HEREBY  agreed  and  declared,  that  the  said  R  F.,  G.  H, 
N.  O.,  and  P.  Q.,  their  heirs,  executors,  and  administrators 
respectively,  shall  stand  seised  and  possessed  of  all  and 
singular  the  said  trust  estate  and  premises  when  the 
assurance  and  transfer  thereof  respectively  to  them  shall 
have  been  made  as  aforesaid,  upon  and  for  the  trusts  and 
purposes  applicable  thereto  respectively  by  virtue  of  the 
within-written  indenture.     In  WITNESS,  &c. 


(c)  The  purchase  of  the  real  estate  with  part  of  the  trust  pro- 
perty preceded,  and  was  recited  in  the  previous  endorsed  appoint- 
ment of  a  new  trustee. 

{d)  These  words  have  reference  to  securities  to  bearer  forming 
part  of  the  trust  estate. 
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PBBCSDBITT  XLIX. 


XLII. 

TRA.NSFER  of  railway  bonds  on  appointment  of  new 

trustees  (a).  trahsfkb  of 

RAILWAY  BONDS 

WE,  E.  F.  of  &c.,  G.  H.  of  &c.,  I.  K  of  &c.,  and  L.  M.  <>"  appoihtmbbt 

OF  KBW 

of  &a  \the  continuing  and  retirvng  trib8tees\  Do  hereby      trustbbs. 
TRANSFER  to  the  said  E.  F.  and  G.  H.,  and  N.  0.  of  &c., 
and   P.  Q.  of  &c.,   \t}ie  new  tru8tee8\  their  executors, 
administrators  and  assigns,  Two  several  bonds,  num- 
bers   and ,  made  by  the Railway  Company 

(whose  rights  and  obligations  have  devolved  on  the 

Railway  Company),  bearing  date   respectively  the  

day  of ,  for  securing  two  several  suras  of  £ and 

£ respectively,  with  the  interest  thereon  respectively 

from  the  day  of after  the  rate  of  £ per 

cent,  per  annum,  and  all  our  right,  estate,  and  interest  in 
and  to  the  money  so  secured.     In  witness,  &c.  (6) 


(a)  See  in  connection  with  this  Precedent  those  immediately 
preceding  and  following. 

(6)  The  above  transfer  is  in  the  form  (slightly  modified  to  meet 
the  circumstances)  of  that  in  schedule  (E.)  to  the  Companies  Clauses 
Consolidation  Act,  1846.  (8  Vict.,  c.  16),  by  the  46th  section  of 
which  it  is  enacted  that  any  party  entitled  to  a  bond  of  the  kind 
authorised  by  the  Act  may  from  time  to  time  transfer  his  interest 
thei'ein  to  any  other  person,  the  transfer  being  required  to  be  by 
deed  dulf  stamped  and  authoiised  to  be  according  to  the  form  in 
the  schedule.  The  assignment  in  the  present  case  is  made  by  the 
continuing  and  retiring  trustees  to  the  continuing  and  new  trustees, 
under  the  21st  section  of  Lord  St.  Leonard's  Act  (22  &  23  Yict., 
c.  35),  enabling  any  person  to  assign  personal  property  now  by  law 
assignable,  directly  to  himself  and  another  or  others,  by  the  like 
means  as  he  might  assign  the  same  to  another. 
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XLIII, 


PRBOIBEKT 
XLIII. 


OOHYBTAirOS  OF 

LAVD  HELD 

AS  PERaONALTT 

OR  THB 

APPOnrTMSNT  07 

MBW  TRU8TBE8. 

1.  Parties. 


2.  Recital  of 
contemporaneous 
appointment  of 
new  trustees. 


8.  Witnesseth. 


CONVEYANCE  (by  indorsement  on  the  original  con- 
veyance in  TRUST)  of  LAND  held  as  personalty  on 
the  appointment  of  new  trustees  (a). 

THIS  INDENTURE  made,  &c,,  between  the  withiD- 
named  E.  F.,  I.  E.,  and  L.  M.,  and  the  above-named 
G.  H.  (6)  \the  continuing  and  retiring  trvMeea],  of  the  first 
part,  N.  0.  of  &c.,  and  P.  Q.  of  &c.  [the  new  trustees],  of 
the  second  part,  and  the  said  E.  F.,  G.  H.,  N.  O.,  and 
P.  Q.  of  the  third  part.  Whereas  by  an  indenture  of 
even  date  with  but  executed  before  the  execution  of 
these  presents,  and  expressed  to  be  made  between  the 
within-named  A.  B.  and  C.  B.  [appointors]  of  the  first 
part,  the  said  I.  K.  and  L.  M.  of  the  second  part,  the 
said  N.  0.  and  P.  Q.  of  the  third  part,  and  the  said 
E.  F.,  G.  H.,  N.  O.,  and  P.  Q.  of  the  fourth  part,  after 
reciting  that  the  said  I.  K.  and  L.  M.  are  respectively 
unwilling  to  act  any  longer  in  the  trusts  of  the  within- 
recited  indenture  of  settlement,  It  is  witnessed  that  in 
exercise  of  the  power  for  that  purpose  by  the  same  inden- 
ture given  to  the  said  A.  B.  and  C.  B.,  they  have 
nominated  the  said  N.  O.  and  P.  Q.  to  supply  the  place 
of  the  said  I.  K.  and  L.  M.  respectively  for  the  purposes 
of  the  same  indenture.  NOW  THIS  INDENTURE 
WITNESSETH,  that  in  pursuance  of  the  direction  in 
this  behalf  contained  as  is  above-mentioned  (c)  in  the 


(a)  See  in  oonneotion  with  this  precedent,  the  two  immediately 
preceding ;  and  see  XDira,,  p.  624,  note. 

(6)  The  continuing  trustee  (Q.  H.)  haying  been  appointed  under 
the  power,  and  the  retiring  trustees  (I.  K.  and  L.  M.)  being  ori- 
ginal trustees,  their  names,  when  those  of  the  continuing  and 
retiring  trustees  occur  together,  precede  that  of  G.  H. 

(c)  The  direction  to  transfer  the  trust  estate  oontauied  in  the 
original  settlement  was  set  out  in  the  conveyance  of  the  real  estate 
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said  indenture  of  settlement,  the  said  E.  F.,  I.  K.,  L.  M.,  pe»cm)xht  xun. 
and  G.  H.,  do  hereby  grant  unto  the  said  N.  0.  and    oohtitahob  or 
P.  Q.,  and  their  heirs,  All  and  singular  the  messuages,    jJ^H^i^^ 
lands,  and  hereditaments,  by  the  within-written  inden-         ^^  ^^^ 

•'  APPOINTMINT  Of 

ture  appointed  and  granted,  or  expressed  so  to  be,  with    hew  tbustbbs. 


their  rights,  easements,  and  appurtenances ;  And  all  the  4.  Onnt. 
ESTATE  and  interest  of  them  the  said  E.  F.,  I.  K.,  L.  M.,  5.  Parcels  hj 
and  Q.  H.,  in  the  same  premises  ;  To  have  and  to  hold  '^"*"**- 

."I  •!  •I'll*  jxiii_^»  Habendum. 

the  said  premises  hereinbefore   expressed  to  be  hereby 

granted  unto  the  said  N.  0.  and  P.  Q.,  and  their  heirs,  To  7.  To  the  dm 

THE  USE  Of  the  said  E.  F.,  G.  H.,  N.  O..  and  P.  Q..  their  :lat,r^ 

heirs  and  assigns,  upon  and  for  the  trusts  and  purposes  upon  the  trnti 

and  with  and  subject  to  the  powers  and  provisions  appU-  meLt!  "*  "' 

cable  thereto  by  virtue  of  the  said  indenture  of  settlement. 

And  each  of  them  the  said  E.  F.,  I.  K.,  L.  H.,  and  G.  H.,  s.  CoTonant  by 

so  far  as  relates  to  his  own  acts  alone,  doth  hereby  for  ntirkigin^eB 

himself,  his  heirs,  executors  and  administrators,  covenant  ?8MMt  incum- 

brancea. 

with  the  said  N.  0.  and  P.  Q.,  their  heii*s  and  assigns, 
that  they  the  said  covenanting  parties,  respectively,  have 
not  done  or  knowingly  suffered  or  been  party  or  privy 
to  anything  whereby  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted,  or  any  part  thereof,  are, 
is,  or  may  be  impeached,  affected,  or  incumbered  in  title, 
estate,  or  otherwise  howsoever,  or  whereby  they  the  said 
covenanting  parties  respectively,  are  in  anywise  hindered 
from  granting  the  same  premises  or  any  part  thereof  in 
manner  aforesaid.    In  witness,  &c. 


made  on  the  former  appointment  of  a  new  trustee,  whioh  last- 
mentioned  conveyance,  as  well  as  the  conveyance  in  the  text,  was 
indorsed  on  the  orginal  conveyance  upon  trust. 
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PKBOIBIITT 
XLIT. 

▲PPOIHTXBNT  OF 
MSW  TRUSTBB 

OF  DBBD  OF  BVXH 
PATB  WITH  ▲ 
SXTTLBMBITT. 

1.  Parties. 


XLIV. 

APPOINTMENT  (by  indorsement)  of  a  new  trustee 
unden^  a  power  in  a  deed  of  even  date  with  a 
SETTLEMENT  Conveying  freeholds  and  leaseholds 
upon  tmist  for  SALE,  where  part  of  the  property 
had  been  sold  (a). 

THIS  INDENTURE  made,  &c.,  Between  the  within- 
named  A.  B.  and  C.  B.  his  wife  (formerly  the  within-named 


Distinction  as  to 
mode  of  dealing 
with  real  estate 
purchased  under 
a  power  in  a  per- 
sonalty settle- 
ment,  and  with 
real  estate  form- 
ing part  of  the 
property  origi- 
nally brought 
into  settlement. 


(a)  When  real  estate  has  been  bought  under  a  power  in  a  per- 
sonalty settlement  enabling  the  trust  funds  to  be  invested  in  land 
to  be  held  as  personal  estate,  the  real  estate  is  in  general  conveyed 
to  the  trustees  upon  the  trusts  of  the  settlement,  and  on  an  ap- 
pointment of  new  trustees,  it  is  conveyed  so  as  to  vest  in  the 
trustees  by  a  separate  deed,  which  may  commonly  with  advantage 
be  indorsed  on  the  original  conveyance.  In  this  manner,  if  the 
real  estate  is  sold  by  the  trustees,  the  original^  and  any  intermediate 
conveyances  may  be  delivered  to  the  purchaser,  but  the  settlement 
itself,  and  any  intervening  appointments  of  new  trustees,  are  also 
title-deeds  to  the  land,  and  a  covenant  for  their  production  will  be 
required.  The  precedents  immediately  preceding  relate  to  a  trans- 
action of  that  class.  On  the  other  hand,  when  real  estate  to  be 
held  as  personalty  forms  part  of  the  property  originally  brought 
into  settlement,  the  course  is  to  vest  the  real  estate  by  a  sepa- 
rate deed  (usually  of  even  date  with  the  settlement)  in  trustees 
upon  trust  for  sale,  with  a  declaration  of  trust  of  the  purchase- 
money  by  reference  to  the  settlement,  and  to  provide  for  the  suc- 
cession of  tiiistees  for  sale  by  a  power  in  the  subsidiary  deed 
(unless  the  appointment  of  new  trustees  be  now  left  to  the  statu- 
tory power).  By  this  means  the  lands  are  made  the  subject  of  a 
separate  and  subsidiary  trust,  and  when  the  lands  are  sold,  the 
deed  of  even  date  with  the  settlement  and  appointments  of  new 
trustees  of  that  deed  may  be  delivered  to  the  purchaser,  and  the 
settlement  and  any  appointments  of  new  trustees  of  the  settlement 
not  being  title  deeds  to  the  land,  no  covenant  for  their  production 
will  be  required.  The  precedent  in  the  text  is  of  an  appointment 
of  new  trustees  under  a  deed  of  tinist  for  sale  of  even  date  with  a 
settlement  (of  the  description  above  mentioned),  and  as  that  dec<l 
properly  applies  only  to  such  of  the  property  as  remains  unsold, 
and  the  money  received  from  the  sale  comes  under  the  trusts  of  the 


XLIT. 

APPonrTHXW  or 
VBW  TRusrn 
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C.  D.,  spinster)  [ihe  appointors]  of  the  first  part,  the      pmomht 

within-Damed  E.  R,  G.  H.,  and  I.  K.  [old  trustees],  of  the 

second  part,  and  L.  M.  of,  &c.  [tibw  trustee],  of  the  third 

part.  [Becital  of  marriage,  supra,  p.  611].  And  whereas     ^^  ^^^^  <>' 

portions  of  the  freehold  and  leasehold  hereditaments  com-        with  ▲ 

pnsed  m  the  within-wntten  mdenture  have  m  pursuance  

of  the  trusts  of  the  same  indenture  been  recently  sold  and  ^o^plrt^of  ^ 
assured  to  the  respective  purchasers  thereof;  And  where-  *^®  ^^^^  P"^ 
AS  the  said  Q.  H.  has  refused  to  act  any  further  (b)  in  the  .        . 
trusts  reposed  in  him  by  the  within-written  indenture;   tmstee  having 
And  whereas  the  said  A.  B.  and  C.  B.  are  desirous  of  ' 

appointing  the  said  L.  M.  to  be  a  trustee  of  the  within-  desire  to  appoint 
written  indenture  in  the  place  of  the  said  G.  H.    NOW  ^^  ^^^  *"'^- 
TfflS    INDENTURE    WITNESSETH  that,  &c.  [op-  f^pT^S'' 
[pointment  of  L,  M.  to  he  ihe  Tiew  trustee  vn  the  place  f^^^^ 
of  G.  H.,  supra,  p,  612].    AND  TfflS  INDENTURE  e^Witneeseth. 
ALSO  WITNESSETH,  that  in  pursuance  of  the  direction 
in  this  behalf  contained  in  the  within-written  indenture, 
the  said  E.  R,  G.  H.,  and  I.  E.  do  hereby  grant  unto  the 
said  L.  M.  and  his  heirs,  AiJu  such  and  so  many  and  such  ^^',^1*"*  °?,'^" 

*^  sold  freehold 

part  and  paiis  of  the  parcels  of  ground,  messuages,  and  paroda. 

hereditaments  by  the  within-written  indenture  expressed 

to  be  granted  as  remain  unsold,  with  the  appurtenances 

thereof;  And  all  the  estate  and  interest  of  them  the 

said  E.  F.,  Q.  H.,  and  I.  K.,  in  the  same  premises;  To  ^t^*^^™ 

have  and  to  hold  all  and  singular  the  said  hereditaments  the  continuing 

and  premises  hereinbefore  expressed  to  be  hereby  granted  tees. 


settlement,  it  is  sufficient,  in  appointing  the  new  trostees  of  the 
trust  deed,  to  redte  the  sale  of  part  of  the  property,  -without  taking 
notice  of  the  application  of  the  purchase-money.  See  the  next 
precedent,  which  is  an  appointment  of  a  new  trustee  of  the  settle- 
ment comprising  the  purchase-money  received  from  sales  under  the 
trust  deed  and  other  funds.  See  also  the  Precedents  of  a  settle- 
ment and  deed  of  eyen  date  of  the  aboye  description,  ante,  Yol.  iii., 
Settlements,  pp.  857,  862. 

{h)  As  to  the  import  of  a  *'  refdsal  to  act,"  see  Lewin,  Trusts, 
7th  ed.,  p.  680. 

TOL.  rr.  8  8 
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XUT. 
▲PPOnTM INT  OF 

HSW  TKusrai 

OF  DESD  OF 

KVSIf  HASM 

WITH  A 

8ITTLEXBHT. 

9.  Witnesaeth. 


10.  Aflsigmnent 
of  onaold  lease- 
hold parcels. 


11.  Habendum 
to  the  continuing 
and  new 
trustees. 


unto  the  said  L.  M.  and  his  heiis.  To  THE  USE  of  the  said 
E.  F.,  I.  E.y  and  L.  M.,  their  heirs  and  assigns.  Upon  the 
trusts,  and  with  and  subject  to  the  powers,  proYisoes,  and 
declarations  subsisting  therein  or  applicable  thereto  by 
virtue  of  the  within-written  indenture.  AND  THIS 
INDENTURE  ALSO  WITNESSETH  that  in  further 
pursuance  of  the  direction  in  this  behalf  contained  in  the 
within-written  indenture,  the  said  K  F.,  G.  H.,  and  I.  K. 
do  hereby  assign  unto  the  said  E.  F.,  I.  K.,  and  L.  H.  (e), 
their  executors,  administrators,  and  assigns.  All  such 
and  so  many  and  such  part  and  parts  of  the  parcels  of 
ground,  messuages  or  tenements,  and  hereditaments  by 

the  within-mentioned  indenture  of  the day  of , 

expressed  to  be  demised,  and  by  the  within- written  inden- 
ture expressed  to  be  assigned  to  the  said  E.  F.,  G.  H.,  and 
I.  K.,  their  executors,  administrators,  and  assigns,  as 
remain  unsold,  with  the  appurtenances  thereof ;  Akd  IIX 
THE  ESTATE  and  interest  of  them  the  said  E.  F.,  0.  E, 
and  I.  K.,  in  the  same  premises ;  To  HATE  AND  TO  HOLD 
all  and  singular  the  said  hereditameiits  and  premises 
hereinbefore  expressed  to  be  hereby  assigned  unto  the  said 
E.  F.,  I.  K.,  and  L.  M.,  their  executors^  administFaton, 
and  assigns,  for  all  the  residue  now  to  come  of  the 

within-mentioned  term  of years  granted    by  the 

said  indenture  of  the day  of  -     ■  ,  Upon  the  trusts 


As  to  assignment 
of  leaseholds  hy 
continuing  and 
retiring  trustees 
to  continuing 
and  new  trus- 
tees. 


(c)  The  eontinuing  and  retiring  trustees  are  made  to  assign  to  the 
continuing  and  new  trustees  by  virtue  of  the  2l8t  section  of  Lord 
St.  Leonards'  Aot  (22  &  23  Yiot.  o.  85),  enacting  that  "  Any  penon 
shall  have  power  to  assign  personal  propefiy  now  by  law  assignable^ 
including  chattels  real,  directly  to  himself  and  another  peraon  or 
other  persons  or  corporation,  by  the  like  means  as  he  might  asaga 
the  same  to  another."  Eormerly  the  course  would  have  been  &r 
the  leaseholds  to  he  assigned  by  the  continuing  and  retiring  tnuteei 
to  a  provisional  trustee,  and  by  him. re-assigned  to  the  oontmuing 
and  new  trustees.  The  enactment  is  confined  to  leaaehoiLds  afid 
personalty,  for  the  reason  no  doubt  that  the  object  can  be  efiboted 
in  the  case  of  freeholds  by  the  machinery  of  the  Statute  of  Usea 
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XLIY. 

ipponmixHT  or 

NIW  TSUSTll 


and    with    and    subject  to  the  powers,  provisoes,  and      pbioimht 

declarations  subsisting  therein  or  applicable  thereto  by 

virtue  of  the  within-written  indenture;   And  EACH  of 

them  the  said  E.  F.,  G.  H.,  and  I.  K.,  so  far  as  relates  to      <>'  ^^^  ^' 

his  own  acts  alone,  doth  hereby  for  himself,  his  heirs,        with  a 

executors,  and    administrators,  covenant  with  the  said  r- 

Ju.  M.,  nis  heirs,  executors,  admmistrators,  and  assigns,  against  incom- 

that  they  the  said  E.  F.,  G.  tt,  and  I.  K.  respectively,  **~«*- 

have  not  done  or  knowingly  suffered  or  been  party  or 

privy  to  anything  whereby  the  said  premises  hereinbefore 

expressed  to  be  hereby  granted  and  assigned  respectively 

or  any  of  them,  or  any  part  thereof  respectively,  are,  is,  or 

may  be  impeached,  affected,  or  incumbered  in  title,  estate, 

or  otherwise  howsoever,  or  whereby  they  respectively  are 

in  anywise  hindered  from  granting  and  assigning  the 

same  respective  premises  or  any  part  thereof  respectively, 

in  manner  aforesaid.    In  witness,  &a 


XLV. 

APPOINTMENT  {by  indorsement)  of  a  new  trustee  of  PRioiDiirc  xlt. 
a  settlement  comprising  money  in  HA2n),pro€hiced  appoihtmht  of 
by  tke  SALE  of  laTids pursuant  to  trust  deeds  re-  of«tt* wi "t 
ferrvng  to  the  Settlement  (a).  oompmswo 

^  ^  ^    '  PUR0HA8K  MONIT 

TfflS  INDENTURE  made,  &c..  Between  the  within-    <>'  ^^«^»  «>" 

PVRSUAlffT  TO 

named  A.  B.  and  C.  B.  his  wife  (formerly  the  within-     trust  dkkm. 


named  C.  D.,  spinster),  [appointors']  of  the  first  part,  the  i.  Parties, 
within-named  E.  F.,  Q.  H.,  and  I.  K.  [old  trustees]  of  the 
second  part,  and  L.  M.of,  &c.  [new  trustee"],  of  the  third  part : 
Whereas,  &c,  [recital  of  ike  marriage,  supra,  p.  611]; 
And  whereas  some  portions  of  the  freehold  and  leasehold  2.  Recital  of 

estates  and  hereditaments  in  the  within-written  indenture  fr^oldB^and 

«-__- >  — — 

(a)  See  the  last  Pteoedent. 

s  8  2 
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P&IOEDEHT  XLY. 


APPOIVmRrT  OF 
XBW  TRUSni 
or  BBTTIIMBXT 

OOMPUBIirO 
PVBCHASI  XOVBT 
OF  LUTDS  BOLD 
FVB0UAHT  10 
ntUST  DBVDS. 

leMeholda 
oomprised  in  an 
indentare  of 
eren  date  with 
the  Bettiement ; 

3.  — K>fihe 
retiring  trustee 
not  haying 
accepted  tiie 
tnutB  of  an 
indenture 
aangning  other 
leaseholds  npon 
trust  for  sale ; 

4.  — of  the 
property  com- 
prised in  the 
last-mentioned 
indentare  haying 
been  sold ; 

5.  — of  the  net 
amount  of 
moneys  deriyed 
from  the  sales ; 

6.  — of  trustee 
haying  refused 
to  act  ; 


7.  — of  a  new 
trustee  haying 
been  appointed 
by  the  deed  of 
eyen  date ; 


8.  —of  the 
desire  to  appoint 
the  new  trustee ; 


mentioned  or  referred  to,  have  been  recently  sold  and 
assured  to  the  respective  purchasers  thereof,  and  the 
moneys  arising  from  the  sale  thereof  have  been  received 
by  the  said  E.  F.,  G.  H.,  and  I.  K.,  and  the  expenses  inci- 
dent to  the  said  sale  paid  thereout ;  And  WHEREAS  the 

indenture  of  assignment  of  the day  of referred 

to  in  the  above-written  indenture  of  the  same  date  was 
never  executed  by  the  said  G,  H.,  nor  did  he  ever  agree  to 
accept  the  trusts  thereof  or  act  in  the  same  trusts,  and  he 
duly  executed  a  disclaimer  thereof  (6) ;  And  whereas  the 
whole  of  the  hereditaments  comprised  in  the  same  inden- 
ture of  the day  of (except  one  tenement,  the 

lease  whereof  has  expired),  have  been  recently  sold  and 
assigned  to  the  respective  purchasers  thereof,  and  the 
moneys  arising  from  the  sale  thereof  have  been  received  by 
the  said  E.  F.  and  I.  K.,  and  the  expenses  incident  to  the 
said  last-mentioned  sale  paid  thereout ;  AND  whereas  the 
net  moneys  arising  from  both  the  sales  aforesaid  after  pay- 
ment of  the  expenses  aforesaid,  and  now  remaining  in  the 
hands  of  the  said  E  F.,  G.  tt,  and  I.  K,  amount  in  the  whole 

to  the  sum  of  £ ;  And  whereas  the  said  G.  H.  has 

refused  to  act  any  further  either  in  the  trusts  reposed  in 
him  by  the  within-mentioned  indenture  of  even  date  with 
the  within-written  indenture,  or  in  the  trusts  reposed  in 
him  by  the  within-written  indenture;  And  whereas 
the  said  L.  M.  has  been  duly  appointed  a  trustee  in  the 
place  of  the  said  G.  H.  of  the  said  within-mentioned  in- 
denture of  even  date  with  the  within-written  indenture,  in 
pursuance  of  a  power  in  that  behalf  in  the  same  within- 
mentioned  indenture  contained,  and  the  freehold  and 
leasehold  estates  comprised  in  the  same  indenture,  and 
now  remaining  unsold,  have  been  duly  vested  in  the  said 
E.  F.,  I.  E.,  and  L.  M.,  upon  the  trusts  thereof;  And 

{Jb)  The  indentare  in  qnestion  settled  moneys  to  arise  from  the 
sale  of  other  property  npon  the  trusts  of  the  oiiginal  settlement. 
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WHEREAS  the  said  A.  B.  and  C.  B.  are  desirous  of  appoint-  fmotdwi  xlv. 
ing  the  Raid  L.  M.  to  be  a  trustee  of  the  within- written  appohttmevt  of 
indenture  in  the  place  of  the  said  G.  H. ;  And  whereas    ©f*  iTTLEiSHt 

it  is  intended  that  the  said  sum  of  £ shall  be  paid      ooMPaisiifo 

over  to  the  said  K  F.,  I.  K.,  and  L.  M.  immediately  after     of  lands  bold 
the  execution  of  these  presents.    NOW  THIS  IN  DEN-     tedbtdmds. 
TUBE  WITNESSETH,  that,  &c.  [appomtmerd  of  L,  M.  ^  _^£  ^^ 
to  he  a  trustee  of  the  settlement  in  the  place  of  0.  E.,  supra,  ^^^^^^^  *^w 
JO.  612].    And  it  is  hereby  agreed  and  declared  that  the  continuing  and 
said  E.  F.,  L  K.,  and  L.  M.,  their  executors,  adminis-  ,^  ^.^       \ 

'  '  '  '10.  WitneBBeth 

trators,  and  assigns,  shall  stand  possessed  of  the  said  sum  appointment. 

of  £ ,  when  the  same  shall  have  been  paid  to  them  as  "^J  t,^lS^^^he 

aforesaid,  and  of  all  and  every  the  sums  and  sum  of  money  money, 
which  shall  come  to  their  hands  by  virtue  of  or  under  the 
trusts  of  the  said  within-mentioned  indenture  of  even  date 
with  the  within-written  indenture,  Upon  the  trusts  and 
with  and  sujbject  to  the  powers,  provisoes,  and  declara- 
tions subsisting  therein  or  applicable  thereto  respectively, 
by  virtue  of  the  within-written  indenture.  In  wit- 
ness, &c. 


XLYI. 

APPOIimUVT  OF 
HEW  TRnSTIR 


XLVL 

APPOINTMENT  by  the  guardians  of  infants  {by  irir      ^*^^^"" 
doi'sement  on  a  settlement)  of  a  new  trustee  in 
the  place  of  a  retiring  trustee  who  vxis  hvmself 
formerly  appointed  (by  indorsement)  in  the  place  of,  »^  ouardiam  of 

a  deceased  original  trustee.    The  tenants  for  life 

being  dead,  the  adult  children  had  received  their 
ORIGINAL  shares  of  the  trust  funds. 

THIS  INDENTURE  made,  &c.,  Between  U.  V.,  of,  i.  Parties. 
&a,  X.  T.,  of,  &c.,  and  Y.  Z.,  of,  &c.  [guardians  of  the  in* 
fanJt  children],  of  the  first  part,  A.  B.,  of,  &c.,  C.  D.,  of,  &c., 
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tKWOKDVn 
XLVI. 

APPOIHTXXirT  OF 

HIW  TBVSTIB 
BT  0UABDIAV8  OF 
IHFAVTS. 

2.  Becitalof 
the  names  and 
number  of  the 
children  of  the 
marriage; 

3.  — of  a  power 
of  appointment 
in  the  settle-    * 
ment  not 
having  been 
a^enased ; 

4.  —of  the 
death  of  the 
father ; 

6.  —of  the 
conyersion  by 
Act  of  Parlia- 
ment of  part  of 
the  settled 
fonds; 

6.  —of  the 
death  of  the 
mother ; 


7.  —of  the  pay- 
ment of  the 
succession  duty 
on  her  death  : 


and  E.  F.,  of,  &c.  [the  advM  children]  (a),  of  the  second  part^ 
the  above-named  T.  XJ.  [the  retirvng  trv^tee],  of  the  thiid 
part,  and  the  within-named  B.  S.  [the  contvnvAmg  trustee] 
and  P.  Q.,  of,  &c.  [the  new  trustee],  of  the  fourth  part 
Whereas  there  were  issue  of  the  man-iage  of  the  within 

named and seven  chUdren  and  no  more,  viz., 

the  said  A.  B.,  C.  D.,  and  E.  F.,  and  also  G.  H.,  I.  E^ 
L.  M.,  and  N.  0.  (6) ;  And  whereas  the  power  of  joint 
appointment  by  the  within-written  indenture  given  to  the 
within-named  [father  amd  mother]  was  never  exercised; 
And  whereas  the  said  [/a^er]  died  in  the  month  of 

;  And  whereas  the  sum  of  £, ,  £ —  per  cent. 

Annuities  in  the  above-written  indenture  of  the 

day  of mentioned  to  have  been  transferred  into 


the  names  of  the  said  B.  S.  and  T.  17.,  was  some  time  since 

converted  by  Act  of  Parliament  into  the  sum  of  £, 

& —  per  cent.  Annuities;  And  whereas  the  said 

[mother]  died  on  the  ►  day  of ,  without  having 

exercised  the  power  of  appointment  by  the  within-written 
indenture  given  to  the  survivor  of  the  said  [faiher  and 
mother] ;  And  whereas  the  said  B.  S.  and  T.  XJ.  have 

since  the  death  of  the  said  [mother]  sold  the  sum  of  £ 

part  of  the  said  sum  of  £ ,  £ —  per  cent. Annuities 

for  the  purpose  of  paying  the  succession  duty  which 
became  payable  upon  her  death  in  respect  of  the  trust 
estate  under  the  within-written  indenture,  and  have  duly 

paid  the  same  accordingly,  whereby  the  said  sum  of  £ 

£ —  per  cent.  -' Annuities,  was  reduced  to  the  sum 


Oonenrrenoe  in 
the  appointment 
of  new  trustees 
of  the  penons 
beneficially 
interested. 


(a)  The  adult  children  are  made  parties  on  aoooont  of  their  oon- 
tingent  interest  by  HurYiTorship  in  the  shares  of  the  infants.  If 
there  is  a  power  of  appointing  new  trastees  capable  of  being  exer- 
cised, and  the  instrument  creating  the  trust  do  not  require  the 
consent  of  the  persons  beneficially  interested,  it  is  not  very  usoal 
to  make  them  parties.  It  may,  however,  be  sometimes  advan- 
tageous to  obtain  their  consent,  as  pointed  oat  supra,  p.  608. 

{h)  The  solemnisation  of  the  marriage  had  been  recited  in  the 
former  indorsed  appointment  of  a  new  trustee. 


ZLTI. 

▲ppoiHTxivT  or 

KIW  TBUSm 
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of  £ like  Annuities ;  And  whereas  the  said  A.  B.,       fmotoot 

C.  D.,  and  E.  F.  have  all  attained  the  age  of  twenty- 
one  years,  and  the  said  O.  H.,  I.  K.,  L.  M.,  and  N.  0., 

are  all  infants  under  the  age  of  twenty-one  years;  And  btouabdiatoof 

WHEREAS  the  said  R.   S.  and  T.  XJ.  paid  three  equal  ""^ — ^ 

seventh  parte  of  the  divideuds  which  a^,ed  due  8ui.se-  1^:^^ 
quently  to  the  death  of  the  said  \moiher],  on  the  said  sum  ' 

of  £ ,  £ —  per  cent Annuities,  and  on  the  above-  application  of 

mentioned  sum  of  £ ,  £—  per  cent. Annuities,  *^®  *^,Tf**?**' 

,    ^  Binoe  the  death 

in  equal  shares  among  the  said  A.  B.,  C.  D.,  and  E.  F.,  of  the  mother ; 
and  applied  the  other  four  equal  seventh  parts  of  the  said 
dividends  in  equal  shares  for  the  maintenance  and  euv.'^ar 

tion  of  the  said  G.  H.,  I.  K.,  L.  M.,  and  N.  0. ;  Awi  10.  —of  the 

WHEREAS  the  said  E.  S.  and  T.  TJ.,  by  the  direction  of  Bhaim  of  one  of 

the  said  A.  B.,  have  lately  transferred  the  sum  of  £ chndren\o  the 


per  cent.  Annuities,  heine  one  equal  seventh  tnwteeBofa 

*  .  •  settlement  made 

part  of    the  said  sum   of   £ like  Annuities,  and  by  him; 

the  sum  of  £ ,  £ —  per  cent. Annuities,  being 

one  equal  seventh  part  of  the  said  sum  of  £ like  An- 
nuities, into  the  names  of ,  upon  the  trusts  of  an  in- 
denture dated  the day  of ,  and  expressed  to  be 

made  between  [parties],  being  a  settlement  made  in  con- 
templatiofi  of  the  marriage   of  the  said  A,   B. ;   And  H.  — <rf  the 
WHEREAB  the  said  B.  S.  and  T.  XJ.  have  also  lately  trans-  other  adult 
ferred  into  the  names  of  each  of  them  the  said  C.  D.  and  ^J^^e^*^"^' 

E.  F.  the  sum  of  £ ,  £ —  per  cent.  Annuities,  and  "^"AreB; 

£ ,  £ —  per  cent.  Annuities,  being  two  other 

equal  seventh  parts  of  the  said  sums  of  £ ,  £ — 

per  cent.   Annuities  and  £ per  cent.  

Annuities  respectively:    And  whebeas  the  said  R.  S.  12.  --of the 

*  ''  ,  retamer  by 

and  T.  U.  have  retained  in  their  own  names  the  sums  thetnuteeiof 
of  £ ,  £ —  per  cent.  Annuities,  and  £ ,  thefSSdJ^io 


per   cent.   Annuities,   being   the   remaining  J^J^j^^^ij^^ 

four  equal  seventh  parts  of  the  said  sums  of  £ ,  of  the  infant 

,  .  -  ■children; 

per  cent. Annuities,  and  £ ,  £ —  per  cent. 

Annuities,  in  order  to  answer  the  expectant  shares 
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XLYI. 

AffoumnaT  or 

■■W  TRU8TBS 
BT  QVAXDUMB  OF 
nrAlTTS. 

18.  —of  the 
infant  children 
having  appointed 
gnardlanB  to 
themselTes ; 

14.  --oftho 
desire  of  one  of 
the  tmstees  to 
be  discharged, 
and  of  the 
desire  of  the 
guardians  to 
appoint  a  new 
tmstee  in  his 
place ; 

15.  — of  the 
intention  that 
the  trust  funds 
shall  be  trans- 
ferred to  the 
continuing  and 
new  trustees. 


16.  WitDssaeth 
appointment 
of  the  new 
trustee. 


Appointment  of 
guardian  by 
election. 


of  the  said  G.  H.,  I.  E.,  L.  M.,  and  N.  O.,  in  the  said 
last-mentioned  sums ;  Akd  whereas  the  said  G.  H.»  I.  K., 
L.  M.,  and  N.  0.,  by  a  deed  poll  under  their  hands  and 

seals,  dated  the day  of ,  have  respectively  elected, 

nominated,  and  appointed  the  said  U.  Y.,  X.  T.,  and  Y.  Z., 
and  the  survivors  and  survivor  of  them,  guardians  and 
guardian  of  them  the  said  G.  H.,  I.  K.,  L.  M.,  and  N.  0. 
respectively,  and  of  their  respective  estates,  both  real  and 
personal,  during  their  respective  minorities  (c) ;  And 
WHEREAS  the  said  T.  U.  is  desirous  to  be  discharged  from 
the  trusts  of  the  within-written  indenture  so  far  as  the 
Fame  remain  to  be  performed,  and  the  said  U.  Y.,  X.  Y., 
and  Y.  Z.,  are  desirous,  with  the  approbation  of  the  several 
persons  parties  hereto  of  the  second  part,  to  appoint  the 
said  P.  Q.  to  be  a  trustee  in  the  place  of  the  said  T.  TJ., 
for  the  purposes  of  the  within-written  indenture ;  Akd 
WHEREAS  it  is  intended  that  the  said  R.  S.  and  T.  17.,  in 
pursuance  of  the  direction  in  that  behalf  in  the  within- 
written  indenture  contained,  shall  immediately  after  the 
execution  of  these  presents  transfer  into  the  names  of  the 

said  B.  S.  and  P.  Q.,  the  said  sums  of  £ ,  £ —  per  cent 

Annuities,  and  £ ,  £ —  per  cent. Annuities 

so  retained  by  the  said  R.  S.  and  T.  17.  as  aforesaid*  NOW 
TfflS  INDENTURE  WITNESSETH,  that  in  exercise 
of  the  power  to  the  said  U.  V.,  X  Y.,  and  Y.  Z.,  as  such 
guardians  as  aforesaid  for  this  purpose  given  by  the 


(c)  Infants  may  appoint  their  own  guardians  (called  goardians 
by  election)  when  they  are  wholly  unprovided  with  goaidians ; 
and  the  proper  mode  of  appointing  a  guardian  by  election  seems  to 
be  by  deed  under  the  hands  and  seals  of  the  in&nts ;  see  Butl.  Go. 
Lit.  88  b,  n.  16.  The  appointment  by  an  in£uit  of  a  guardian  is 
sometimes  resorted  to  (as  in  the  case  in  the  text)  for  the  purpose  of 
enabling  new  trustees  to  be  appointed  when  the  power  is  given  to 
the  guardians  of  the  infeuit  cestui  que  trusts,  or  for  other  formal 
purposes.  The  right  of  the  Court  of  Chancery  to  appoint  a  guar* 
dian,  is  not  excluded  by  the  in&nt's  own  appointment ;  Cuttu  v* 
Bippon,  4  Mad.  462 ;  Coham  v.  Ooham,  18  Sim.  639.  See  also 
Simpson  on  Infants,  p.  195. 
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within-written  indenture,  and  of  every  or  any  other  power  in      pbiobdbht 


ZLTI. 


IPPOIHTHBHT  or 
HBW  T&IiBTU 


anywise  enabling  them  in  this  behalf,  they  the  said  U.  V., 
X.  Y.,  and  Y.  Z.,  with  the  approbation  of  the  several  per- 
sons parties  to  these  presents  of  the  second  part  (testified  *^  ouardiahsof 

by  their  executing  these  presents),  do  hereby  appoint  the  

said  P.  Q.  to  be  a  trustee  for  the  purposes  of  the  within- 
written  indenture  (so  far  as  the  same  remain  to  be  per- 
formed), in  the  place  of  the  said  T.  U.    And  it  is  hereby  17.  D«ci«rati<« 

^  of  tsruat. 

agreed  and  declared  that  the  said  E.  S.  and  F.  Q.,  their 
executors,  administrators,  and  assigns,  shall  stand  pos- 
sessed of  the  said  sums  of  £ ,  £ —  per  cent  

Annuities,  and  £ ,  £ —  per  cent.  Annuities, 

when  the  same  shall  have  been  transferred  into  their 
names  as  aforesaid,  and  the  dividends  and  income  thereof 
respectively.  Upon  the  trusts,  and  with  and  subject  to  the 
powers,  provisoes,  agreements,  and  declarations,  upon, 
with,  under,  and  subject  to  which  the  same  respective 
sums,  dividends,  and  income  ought  to  be  held  under  or 
by  virtue  of  the  within-written  indenture.   In  witness,  &c. 


XLVIL 


p&ioiDm 

ZLYU. 


▲PPonmcBfT  OF 
HIW  TBusms 


APPOINTMENT  {by  mdorsem&rvt)  vmder  a  power  in  a 
settlement  of  TWO  new  trustees  of  settled  real 
ESTATE  m  the  place  of  one  deceased  and  one  reti/ri/ng 
trustee,  the  appomtment  being  made  as  well  m  re-      ®'  «bttlid 

\  ^  KIALBSTin 

spect  of  SEVERAL  DEEDS  INDORSED  on  the  amUment        vv2>m 
as  of  the  settlement  itself    Convetance  of  es-  JI!S2»mm? 
TATES  vested  in  the  trustees  to  preserve  coNTiNaENT  " 

BEMAINDERS.  (a) 


(a)  As  to  the  method  by  which  the  trust  estates  are  transferred  Method  of 
on  an  appointment  of  new  trustees  of  settled  real  estate,  and  the  ^  M^od  real 
praotice  formerly  existing,  of  oonyeying  the  trust  estate  by  means  trastevu  "^^^ 
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ZLTII. 

APFODinraHT  ot 

ntV  TBUSTBIS 

OF  BIRLBD 

BIAL  I8TAm 

UKDKR 

SITTLSmirT  AND 

IVDOSnD  DIOS. 

1.  Parties. 

2.  Recital  of  the 
death  of  one 
trustee; 

3.  — of  the  de- 
sire of  the  other 
to  be  discharged  t 

4.  —of  the  de- 
sire to  appoint 
two  new  tmatees, 

6.  Witnesseth 
appointment  of 
new  trustees. 


THIS  INDENTURE,  made,  &c.,  between  the  within- 
named  A.  B.  [the  appointor]  of  the  first  part^  the  within- 
named  E.  F.  [the  retiring  trustee]  of  the  second  part,  and 
I.  K,  of,  &a,  and  L.  M.,  of,  &c.  [new  trustees]  of  the  third 
part.  [Recitals  of  the  deaths  of  certain,  persons  whereby 
the  power  of  appointing  new  trustees  hecamie  vested  in 
A,  B.y  and  of  the  death  of  0.  H,,  one  of  the  original  trus- 
tees (&)] ;  AsD  WHEREAS  the  said  E.  F.  is  desirous  of 
being  discharged  from  the  trusts  reposed  in  him  by  the 
within-written  indenture,  and  the  several  indentures  in- 
dorsed thereon  ;  And  whereas  the  said  A.  B.  is  desirous 
of  appointing  the  said  I.  K  and  L.  M.  respectively  to  be 
trustees  under  the  within-written  indenture  and  the 
several  indentures  indorsed  thereon  in  the  place  of  the 
said  E.  F.  and  G.  H.  respectively.  NOW  THIS  INDEN- 
TURE WITNESSETH,  that  in  exercise  of  the  power  for 
this  purpose  by  the  within-written  indenture  given  to  the 


of  a  revocation,  and  appointment  and  conveyaiioe  to  a  proviflional 
trustee,  and  re-oonveyanoe  by  him  to  the  uses  of  the  settlement 
or  will,  see  ante,  Yol.  iii.,  Settlements,  pp.  629,  et  seq.,  and  the 
references  in  the  notes.  As  the  practice  referred  to  may  be  regarded 
as  obsolete,  the  precedents  of  deeds  of  this  frame  which  were  con- 
tained in  the  last  edition  of  this  volume  are  omitted  in  the  present 
edition.  The  Precedent  in  the  text  is  adapted  to  the  case  of  estates 
to  preserve  contingent  remainders,  or  any  other  limited  estates  of 
freehold,  which  may  be  vested  in  the  trustees,  such  as  the  estates 
which  are  sometimes  vested  in  them  during  the  lives  of  married 
women  (as  in  Precedent  XXTTT.,  supra).  In  settlements  or  wills 
of  the  modem  frame,  the  trustees  of  the  powers  commonly  take 
no  estate  at  all ;  and  in  that  case  upon  an  appointment  of  new 
trustees  of  the  powers,  no  transfer  from  them  is  required;  see 
ante,  Yol.  iii.,  Settlements,  p.  632,  note  (t).  Occasionally  a  term 
is  vested  in  the  trustees,  in  which  case  the  deed  will  contain,  in 
place  of  the  conveyance  of  freehold  estates  in  the  text,  an  assign- 
ment of  the  term,  as  in  Precedent  XLIX.,  infra. 

(b)  In  the  case  of  this  precedent,  the  indorsed  deeds  had  con- 
tained the  recital  of  the  solemnisation  of  the  marriage,  and  of 
several  other  events  which  had  taken  place  since  the  execution  of 
the  settlement. 
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said  A.  B.,  and  of  every  or  any  other  power  in  anywise  fekjidht 

enabling  bim  in  this  behalf,  he  the  said  A.  B.  doth  hereby  ' 

appoint  the  said  I.  K.  and  L.  M.  respectively,  to  be  trus-  ^^^^^^1^^^^^ 

tees  in  the  place  of  the  said  K  F.  and  G.  EL  respectively,  ®'  mtilid 

....  BBALESTATl 

for  the  purposes  of  the  within-written  indenture  and  the         vndbr 
said  several  indentures  indorsed  thereon  (c).    AND  THIS  ikdobsbd  imm, 
INDENTURE  ALSO  WITNESSETH,  that  in  pursuance  6.  Witneneth 
of  the  direction  in  this  behalf  in  the  within- written  inden-  tether,  grant, 
ture  contained,  the  said  E.  F.  at  the  request  of  the  said 
A.  B.  doth  hereby  grant  unto  the  said  I.  K.  and  L.  M.  and 
their   heirs.  All  AND  sinqulab   the    royalty,   barony,  7.  Paicdf. 
manors    or    lordships  or  reputed    manors  or  lordships, 
capital  and  other  messuages,  farms,  lands,  tenements,  un- 
divided parts  or  shares,  and  hereditaments  by  the  within- 
written  indenture  expressed  to  be  appointed  and  granted 
or  released,  and  all  other  (if  any)  the  hereditaments  now 
vested  in  him  the  said  E.  F.  as  a  trustee  under  the  within- 
written  indenture  and  the  said  several  indentures  indorsed 
thereon  or  any  of  them,  with  their  rights,  easements  and 
appurtenances  :  And  ALL  THE  ESTATE  and  interest  of  him 
the  said  E.  F.  in  the  same  respective  premises.    To  have  8-  Habendum. 
AND  TO  HOLD  all  the  said  hereditaments  and  premises 
hereinbefore  expressed  to  be  hereby  granted  unto  and  to 
the  use  of  the  said  I.  K.  and  L.  M.  and  their  heirs  for  the 
several  estates  limited  to  the  said  £.  F.  and  G.  H.  and 
their  heirs,  by  the  within-written  indenture  or  the  said 
several  indentures  indorsed  thereon  or  any  of  them.  Upon  9.  Upon  the 

tmstsoftiiio 

settlement. 

(c)  If  the  indorsed  deeds  are  merely  derivative,  suoh  as  appoint- 
ments, deeds  directing  advanoements,  &o.,  it  will  be  more  correct 
simply  to  appoint  the  new  trustees  as  trustees  of  the  settlement ; 
see  Precedent  XL.,  supra. 

In  Forster  v.  Abrdhamy  L.  B.,  17  Eq.,  351,  the  appointment  of  As  to  appoint- 
the  tenant  for  life  to  be  a  new  trustee  of  a  will  settling  real  estate  J^®"*  ^^  tenant 
with  a  power  of  sale  ezerciseable  at  the  discretion  of  the  trustees,  ^  "" 

was  held  valid  under  a  power  to  appoint  new  trustees  given  to  the 
surviving  |or  acting  trustees  or  trustee,  with  the  consent  of  the 
tenant  for  life. 


XLTn. 
APPOilTMMT  or 
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the  trusts,  and  with  and  subject  to  the  powers,  proviBoes, 
and  declarations,  upon,  with,  and  subject  to  which  the 
same  respective  hereditaments  and  premises  would  now 
o»  nTTLBD      ^yy  yirtue  of  tho  withiu-written  indenture  and  the  several 

vnuk         indentures  indorsed  thereon  stand  and  be  settled  in  case 

nrDousD  DnM.  these  presents  had  not  been  executed,  and  the  said  L  E. 

and  L.  M.  respectively  had  been  originally  parties  to  the 
within-written  indenture  and  the  lease  for  a  year  whereon 
the  same  is  grounded  and  the  several  indentures  indorsed 
on  the  within-written  indenture,  instead  of  the  said  K  F. 
and  O.  H.  respectively,  and  accordingly  the  names  of  the 
said  I.  E.  and  L.  M.  respectively,  had  in  the  said  within- 
written  indenture  and  lease  for  a  year  and  the  said  several 
indorsed  indentures  been  inserted  throughout  instead  of 
the  names  of  the  said  K  F.  and  G.  H.  respectively,  and 
the  within-written  indenture  had  been  referred  to  accord- 
10.  CoreBAnt      ingly  in  the  several  indentures  indorsed  thereon  (d).    Akd 
^i^incum-     ^^jg  ^^^^  ^  Y^  doth  hereby  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  L  K.  and 
L.  M.  and  their  heirs,  that  he  the  said  E.  F.  hath  not  done, 
or  knowingly  suffered,  or  been  party  or  privy  to  anything 
whereby  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  or  any  part  thereof,  are,  is,  or  may  be 
impeached,  affected,  or  incumbered,  in    title,  estate,  or 
otherwise  howsoever,  or  whereby  he  is  in  anywise  hin- 
dered from  granting  the  same  premises  or  any  part  there- 
of, in  manner  aforesaid.    In  witness,  &c. 


(d)  The  declaration  of  trost  might  have  been  in  some  such  Ibnn 
as  suggested  supra,  p.  613,  note,  instead  of  in  that  adopted  in 
the  text 
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XLVIIL 

APPOINTMENT  hy  independent  deed  of  a  new  tniuBlee     »«»»»« 
in  the  place  of  a  retiring  trustee  of  a  settlement         — 

of  FREEHOLD,  COPYHOLD,  and  LEASEHOLD  estotes  and    J,  n^  TBUsna 

life  POLICIES  avd  heirlooms,  where  other  estates   ^^^^i. 
have  been  devised  by  a  will  to  the  uses  of  the  set-  hold,  oofthold, 

•^  '^  AND  LSIBIHOLD 

TLEMENT,  and  there  have  been  nv/merous  sales,  pur-        mtatm. 
chases,  enfranchisements,  and  other  dealings  with 
the  estates  which  are  recited  generally.   The  number 
of  the  trustees  is  reduced. 

TfflS  INDENTURE,  made,  &c.,  between  A.  B.  of  l.  P«rti«i. 
&a  [continuing  trustee  amd  appointor]  of  the  first  part, 
C.  D.  of  &c.  [tenant  for  life]  of  the  second  part,  E.  F.  of 
&c.  [retiring  trustee]  of  the  third  part,  and  G.  H.  of  &c. 
[new  trustee]  of  the  fourth  part.    [Recital  of  settlement  ^^^^^  J^^ 
of  freehold  estates  to  uses  in  strict  settlement^  and  copy-  deaiha,  and  a 
hold  and  leasehold  estates  upon  siTnilar  trusts,  and  of  ^twtoihe 
plate  a/nd  furniture,  cfec,  to  go  as  heirlooms  with  the  J^^t*^****" 
estates,  and  also  assigning  life  policies  u/pon  certain 
trusts,  and  declaring  trusts  of  stocks  transferred  to  the 
trustees,  a/nd  containing  powers,  referred  to  shortly^ 
of  sale  and  eacchange,  and  enfranchisement  a/nd  parti- 
tion, and  for  renewal  a/nd  purchase  of  the  reversions  of 
leaseholds  for  lives  and  years,  a/nd  ofleaei/ng,  and  dedi- 
cating parts  of  the  estates  for  roads  and  other  purposes, 
a/nd  a  power,  recited  in  full,  to  appoint  new  trustees 
which  is  vested  i/n  the  surviving  or  continuing  trustees  or 
trustee  with  the  consent  of  the  tenant  for  life  for  the  time 
being,  and  which  authorises  the  nurnber  of  the  trustees  to 
be  increased  or  reduced.    Recital  of  deaths  and  other 
tvefnts  showing  that    G.  D,  is  the  present  tencmt  for 
life.     Will  of  a  former  tenant  for  life,  contaiwing  a 
general  devise  and  bequest  of  freehold,  copyhold,  and 
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paBOEDiHT  leoLs^cld  estates  to  the  uses  a/nd  upon  the  trusts  of  ih/t 

'  settlemeTU.    Death  of  J.  K.,  one  of  the  trustees.']     And 

I'^ra* "n  wisEREAS  since  the  date  of  the  said  indenture  of  settle- 

Of  A  BiTTLi-  ment  divers  portions  of  the  hereditaments  therein  com- 

mXT  OF  FHBB-  /^ 

HOLD,  ooPTHOLD,  priscd,  or  which  have  since  become  subject  to  the  uses  or 

I8TATBS.  trusts  thereof,  have  been  sold  or  exchanged  under  the 

8.  —of  sales  and  powers  and  provisions  contained  in  the  said  settlement 

**?*?f!IJ.°^  or  created  by  reference  thereto,  and  divers  enfranchise- 

parts  of  the  *'  ' 

estates  and  en-  ments  of  copyhold  tenements  held  of  the  manors  com- 
of  copyholds  prised  in  or  subject  to  the  said  settlement  have  been  made 
settl^  ^on  •    ^^^®^  ^^^^  powers  or  provisions,  or  under  the  provisions 

of  the  Copyhold  Acts ;  And  whereas  the  moneys  arising 
of  other  free-  from  such  sales  and  enfranchisements,  or  received  for 
holds ;     ^^^"    equality  of  exchange,  and  other  moneys  in  the  hands  of 

the  trustees  of  the  said  settlement  and  applicable  for  such 

purposes,  or  some  part  of  such  moneys,  have  under  the 

powers  and  provisions  of  the  said  settlement,  or  created 

by  reference  thereto,  been  invested  in  numerous  purchases 

5.  --extingmsh-  of  freehold  and  copyhold  hereditaments ;  And  whereas 

tMwaTto  ^     ^^^^  ^^  ^^®  ^^  copyhold  tenements  which  have  been 

some  pnichased     purchased  as  aforesaid  as  were  holden  of  manors  comprised 

copyholds ;  '^  .     ^  * 

in  or  subject  to  the  said  settlement  have  been  conveyed 

or  assured  in  such  manner  as  to  extinguish  the  copyhold 

0.  —  enfranthise-  interests  in  and  tenure  thereof;  And  whereas  divers  of 

ment  of  other 

copyholds  ;  the  copyhold  tenements  which  were  originally  comprised 

in  the  said  settlement,  or  were  subsequently  acquired  as 
aforesaid,  have  been  since  enfranchised  by  the  said  trus- 

7.  —purchase  of  tees ;  And  WHEREAS  the  respective  reversions  of  certain 
lau^o^ds^-  hereditaments  and  premises  comprised  in  the  said  settle- 
ment which  were  held  for  a  life  or  lives,  or  for  terms  of 
years,  have  been  purchased  by  the  trustees  of  the  said 
settlement  and  been  conveyed  or  assured  to  the  uses 
of  the  said  settlement,  and  the  leasehold  interest  in 
such  respective  premises  thereupon  became  merged  and 

8.  —receipt  of     extinguished  in  the  reversion  thereof ;    And  WHEREAS 

monies,      ^^  ^^^  death  of  the  said  the  sum  of  £ was 
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received  by  the  said  trustees  in  respect  of  the  said  policy 

on  his  life  and  reversionary  bonuses  thereon,  and  the  same 

has  since  been  applied  in  the  purchase  of  hereditaments 

or  for  some  of  the  other  purposes  hereinbefore  mentioned ;     ®'  ^  smtli- 

And  whereas  divers  portions  of  the  estates  and  heredita-  bold,  ooptbold, 

ments  comprised  in  or  subject  to  the  said  settlement  have 


ZLTIU. 

APyoDiTMm  or 
▲  raw  TBusni 


been  appropriated  or  dedicated  as  sites  of  roads  or  streets  g  — approprift. 

or  open  spaces,  or  for  other  purposes  authorised  by  the  *'^x^?J^°' 

said  settlement ;  And  whereas  since  the  date  of  the  said  rooda,  ftc  ; 
settlement  certain  inclosures  of  common  or  waste  lands 

..      ,        ....  ,     «  .    .  .     J  .      10.  — inclosorei 

Situate  withm  or  parcel  of  manors  or  estates  comprised  m  and  ezchukgos 
or  subject  to  the  said  settlement,  or  within  or  parcel  of  &J,  a^^*"^ 
manors  whereof  copyhold  tenements  comprised  in  or  sub- 
ject to  the  said  settlement  were  holden,  have  taken  place 
under  the  provisions  of  the  Acts  for  the  Inclosure,  Ex- 
change, and  Improvement  of  lands,  and   exchanges  of 
portions  of  the  hereditaments  comprised  in  or  subject  to 
the  said  settlement  have  also  likewise  been  made  under 
the  provisions  of  the  same  Acts ;  And  whereas  divers  11.  —other 
other  dealings  and  transactions  in  relation  to  the  said    ®**"^» 
respective  hereditaments  and  premises  have  taken  place 
under  the  provisions  of  the  said  settlement ;  And  whereas  12.  — aaies  of 
the  stocks  and  funds  the  trusts  whereof  were  declared  by  ' 

the  said  settlement  have  been  sold  and  the  proceeds 
thereof  applied  in  the  purchase  of  hereditaments  or  for 
some  of  the  other  purposes  hereinbefore  mentioned :  And  ^^  r~?^^?'',_ 
WHEREAS  divers  investments  and  transpositions  of  invest-  Ac. ; 
ment  of  moneys  from  time  to  time  in  the  hands  of  the  said 
trustees  have  from  time  to  time  been  made  pending  the 
application  of  such  moneys  for  the  purposes  hereinbefore 
mentioned  or  the  other  purposes  of  the  said  settlement, 
and  by  such  means  the  following  stocks,  funds,  and  secu- 
rities are  now  held  by  the  said  A  B.  and  K  F.  as  trustees 
thereof  (that  is  to  say),  [particvZars  of  stocks],  and  there 
is  also  a  balance  of  cash  standing  to  their  credit  at  their 
bankers ;  And  whereas  the  said  E.  F.  is  desirous  of  14.  —dewre  of  a 
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maiDnv 

XLTIZL 

ipponrTmnrr  of 

A  mW  TRUBTKI 

OF  A  nrriiX- 

HXKT  or  FRKB' 

HOLD,  OOPTHOLD, 

▲HD  LIASBHOLB 

■8TATR8. 

tnutee  to  be 
diachaiged  and 
intentioii  to 
appoint  a  trustee 
in  hia  place,  bat 
not  to  fill  the 
vacancy  cauBod 
by  the  death  of 
another  trustee ; 

15.  — intention 
to  transfer 
stocks,  &C. 

16.  Witneiseth 
appointment  of 
new  tnstee. 


17.  Witneawth 
farther,  con- 
Teyance 


18.  —of  free- 
holds originally 
comprised  in 
settlement  or 
sinoe  acquired. 


being  discharged  from  the  trusteeship  of  the  said  settle- 
ment, and  the  said  A.  B.,  with  the  consent  of  the  said 
C.  D.  as  the  tenant  for  life  under  the  said  settlement,  is 
desirous  of  appointing  the  said  G.  H.  to  be  a  trustee 
thereof  in  the  place  of  the  said  E.  F.,  but  it  is  not  intended 
at  present  to  appoint  a  new  trustee  in  the  place  of  the 
said  J.  K  (a);  And  whereas  all  the  stocks,  fiinds,  seca- 
rities,  and  moneys  which  are  now  held  by  the  said  A«  B. 
and  E.  F.  as  such  trustees  as  aforesaid  as  hereLnbefore 
recited  are  intended  to  be  forthwith  transferred  to  the 
said  A  B.  jointly  with  the  said  G.  a  NOW  THIS  IN- 
DENTURE WITNESSETH  that,  in  exercise  of  the 
power  or  respective  powers  for  this  purpose  by  the  herein- 
before recited  indenture  of  settlement  or  by  reference 
thereto  given  to  him,  the  said  A.  B.  as  aforesaid,  and  of 
every  or  any  other  power  in  anywise  enabling  him  in  this 
behalf,  he  the  said  A.  B.,  with  the  consent  of  the  said  C.  D. 
as  tenant  for  life  under  the  said  settlement  (testified  kj 
his  being  a  party  to  and  executing  these  presents),  doth 
hereby  appoint  the  said  G.  H.  to  be  a  trustee  in  the  place 
of  the  said  E.  F.  for  all  the  subsisting  purposes  of  the 
said  indenture  of  settlement  and  of  the  said  will  of 

the  said  or  any  other  instruments  creating  trusts 

by  reference  to  the  said  settlement.  AND  THIS  IN- 
DENTURE AlfiO  WITNESSETH,  that  for  effectu- 
ating the  said  appointment  the  said  A.  B.  and  K  F. 
do  and  each  of  them  doth  at  the  request  of  the  said 
C.  D.  hereby  giunt  unto  the  said  G.  H.  and  his  heirs  ALL 
SUCH  parts  of  the  manors  or  lordships  or  reputed  manors 
or  lordships,  messuages,  lands,  tenements,  advowsons, 
rectories,  tithes,  and  hereditaments  comprised  in  or  subject 
to  the  uses  or  trusts  of  the  said  indenture  of  settlement 

(a)  Where  the  oiigioal  number  of  the  tmstees  is  not  kept  op* 
the  new  trustee  should  be]  appointed  in  the  place  of  the  retiiiag 
trustee  only,  which  (in  addition  to  its  inherent  propriety)  enables 
the  other  vacanoy  to  be  filled  up  at  a  future  time,  if  denied. 
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whether  originally  comprised  therein  or  subsequently  ac-      pbi<«diwt 

quired  under  or  by  virtue  of  the  hereinbefore  recited  will  ' 

of  the  said  ,  or  by  purchase,  exchange,  renewal  or  ^l^^^!^^^ 

finrant  of  any  lease  or  leases,  or  by  virtue  of  any  inclosure     ^^  ^  mttm- 
or  award,  or  otherwise  howsoever,  as  are  now  vested  in  the  hold,  oopthold, 
said  iu  B.  and  E.  F.  as  such  trustees  as  aforesaid,  or  either        ktatis. 
of  them,  for  any  lives  or  life  or  for  any  estate  in  fee 
simple  or  other  freehold  estate  or  interest,  with  their  and 
every  of  their  rights,  easements,  and  appurtenances  ;  And 
ALL  the  estate  and  interest  of  them  the  said  A.  B.  and  E.  F. 
respectively  in  the  same  respective  premises,  To  have  and  19.  Habendum 
TO  HOLD  all  the  said  hereditaments  and  premises  herein-  t^oste^or  the 
before  expressed  to  be  hereby  granted,  subject  to  the  ^^^ inthe* 
leases  and  tenancies  affecting  such  premises  respectively,  gnuton. 
unto  the  said  0.  H.  and  his  heirs,  to  the  use  of  the  said 
A.  B.  and  0.  H.,  their  heirs  and  assigns,  for  all  such 
estates  for  any  lives  or  life,  or  in  fee  simple,  or  other  free- 
hold estates  or  interests,  as  are  now  vested  in  the  said 
A.  B.  and  E.  F.  as  such  trustees  as  aforesaid  or  either  of 
them.  Upon  the  trusts  and  with  and  subject  to  the  20.  Upon  the 
powers,  provisoes,  and  declarations  applicable  to  the  same  |^!^e  ae^e^ 
premises  respectively  by  virtue  of  the  said  indenture  mentor  by  the 

.         .  .  will  or  other 

of  settlement  or  the  said  will  or  any  instrument  or  instru-  instraments  by 

ments  creating  trusts  by  reference  to  the  said  settlement  ^^^^ 

as  aforesaid.   AND  THIS  INDENTURE  FURTHER  21.  Witne«eth 

WITNESSETH,  that  for  further  effectuating  the  said  ap-  ^^^'  "^" 

pointment,  the  said  A.  B.  and  E.  F.  do  and  each  of  them 

doth,  at  the  request  of  the  said  C.  D.,  hereby  assign  unto 

the  said  A.  B.  and  0.  H.,  their  executors,  administrators, 

and  assigns.  All  such  pabts  of  the  manors  or  lordships,  22.  —of  lease- 

or  reputed  manors  or  lordships,  messuages,  lands,  tene-  w^i^jditt 

ments,  and  hereditaments  subject  to  the  trusts  of  the  said  ■?tti«™«»*  <>' 

•'  ^  since  acquired. 

indenture  of  settlement,  whether  originally  comprised 
therein  or  subsequently  acquired  under  or  by  virtue  of  the 
said  will,  or  by  purchase,  or  exchange,  or  renewal  or  grant 
of  any  lease  or  leases,  or  by  virtue  of  any  inclosure  or 
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28.  HAbendmn 
to  thetnuieeB 
upon  the  tnute 
of  the  aettle- 
ment^  &c. 


24.  WitneeMth 
further,  cove- 
nant  to  surren- 
der 


25.  — copyholds 
origmally  com- 
prised in  settle- 
ment or  since 
aoqnired  ; 


award,  or  otherwise  howsoever,  as  are  now  vested  in  the 
said  A.  B.  and  E.  F.  as  such  trustees  as  aforesaid  or  either 
of  them,  for  any  term  or  terms  of  years,  absolute  or  deter- 
minable, or  chattel  interest  or  interests,  with  their  and 
every  of  their  rights,  easements,  and  appurtenances ;  And 
ALL  the  estate  and  interest  of  them  the  said  A.  B.  and  E.  F. 
respectively  in  ihe  same  respective  premises.  To  have  aiO) 
TO  HOLD  all  the  said  hereditaments  and  premises  herein- 
before expressed  to  be  hereby  assigned,  subject  to  the 
leases  and  tenancies  affecting  such  premises  respectively, 
unto  the  said  A.  B.  and  O.  H.^  their  executors,  adminis- 
trators, and  assigns,  for  aU  the  terms  of  years,  estates,  and 
interests  for  which  the  same  are  respectively  held,  UFOX 
the  trusts  and  with  and  subject  to  the  powers,  provisoes, 
and  declarations  applicable  thereto  respectively,  by  virtue 
of  the  said  indenture  of  settlement,  or  the  said  will,  or  any 
such  other  instrument  or  instruments  as  aforesaid  ;  AND 
THIS  INDENTURE  ALSO  WITNESSETH,  that  for 
further  effectuating  the  said  appointment,  the  said  A  B. 
and  E.  F.,  at  the  request  of  the  said  C.  D.,  do  hereby  for 
themselves  respectively  and  their  respective  heirs,  ex- 
ecutors, and  administrators,  covenant  with  the  said  G.  H. 
and  his  heirs  that  they  the  said  A.  B.  and  E.  F.  respec- 
tively or  their  respective  heirs  will  forthwith,  at  the  cost 
of  the  trust  estate,  well  and  effectually  surrender  into  the 
hands  of  the  lords  or  ladies  of  the  several  manors  whereof 
the  same  are  holden  respectively  according  to  the  several 
customs  thereof.  All  and  singulab  such  parts  or  part  (it 
any)  of  the  messuages,  lands,  tenements,  and  heredita- 
ments subject  to  the  trusts  of  the  said  indenture  of  settle- 
ment, whether  originally  comprised  therein  or  subse- 
quently acquired  under  or  by  virtue  of  the  said  will,  or  by 
purchase  or  exchange,  or  by  virtue  of  any  inclosure  or 
award,  or  otherwise  howsoever,  as  are  now  of  copyhold  or 
customary  tenure,  and  are  vested  in  them  the  said  A  B. 
and  £»  F.  as  such  trustees  a^  aforesaid  or  either  of  them, 
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together  with  their  and  every  of  their  rights,  easements,  pbbosdiht 

and  appurtenances,  And  ALL  the  estate  and  interest  of  

the  said  A.  B.  and  E.  F.  respectively  therein ;  To  THE  USB  ^^^^'JSubmi 

of  the  said  A.  B.  and  G.  H.,  their  heirs  and  assigns,  of  abbotw- 

subject  to  the  tenancies  affecting  the  same  respectively,  hold,  ooptholi>, 

according  to  the  customs  of  the  several  manors  of  which  istatss. 

the  same  premises  respectively  are  holden,  and  by  and  26.  — tothonae 

under  the  rents,  fines,  suits,  and  services  due  and  accus-  of  the  tnwteM 

upon  the  trusts 

tomed  for  the  same  respectively,  to  be  held  by  them.  Upon  of  the  settle- 

the  trusts  and  with,  under,  and  subject  to  the  powers,  pro-  ^^^ 

visoes,  and  declarations  applicable  thereto  respectively  by 

virtue  of  the  said  indenture  of  settlement,  or  the  said  will 

or  other  instrument  or  instruments  aforesaid  (6) :  AND  27.  Witneaeth 

farther  aflsuni- 

THIS  INDENTURE  ALSO  WITNESSETH  that,  for  ment  ^^ 
further  effectuating  the  said  appointment  the  said  A.  B. 
and  £.  F.  do  and  each  of  them  doth  hereby,  at  the  re- 
quest of  the  said  CD.,  assign  unto  the  said  A.  B.  and 
G.  H.,  their  executors,  administrators,  and  assigns.  First  ^'  — of  poiicicB, 
ALL  those  two  several  policies  of  assurance  which  now 
remain  vested  in  them  the  said  A.  B.  and  E.  F.  as  trustees 

of  the  said  settlement,  namely,  a  policy  on  the  life  of 

for  the  sum  of  £ ,  effected  in  the  office,  and 

numbered ,  And  a  policy  on  the  life  of for  the 

sum  of  £ ,  effected  in  the  same  office,  and  numbered 

,  and  all  moneys  assured  by  or  to  become  payable  in 

respect  of  the  same  respective  policies  and  the  full  benefit 

thereof ;  And  secondly  all  and  singular  the  plate,  pic-  29.  —and  heirw 

tures,  china,  glass,  books,  furniture,  and  other  heirlooms 

and  chattels  personal,  whether  originally  comprised  in  the 

said  indenture  of  settlement  or  subsequently  acquired 


(1)  This  covenant  to  surrender  of  oourse  only  applies  to  copy- 
holds which  have  been  surrendered  to  the  use  of  the  trustees.  As 
to  the  right  of  the  lord  in  respect  of  fines  on  the  appointment  of 
a  new  tmstee,  where  the  original  trustee  has  devised  trust  estates 
which  are  disdaimed  by  the  devisee,  see  FaierMn  v.  Poterwm, 
L.  B.,  2  Eq.,  31. 

T  T  2 
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PBXOSDIHT 
XLYIU. 


AJFD  LllSlHOLD 

80.  Habendum 
to  th«  tmstees 
upon  the  tmste 
of  the  settle- 
ment. 

81.  Bedaration 
of  trasta  of 
stocka,  &0. 


which  are  now  vested  in  the  said  A.  B.  and  E.  F.  as  such 
trustees  as  aforesaid,  or  either  of  them,  and  all  the  estate 
▲  HEW  TRusTXB  ^^^  interest  of  them  the  said  A.  £.  and  £.  F.  respectively 
v«OT  ^'^MiB-  ^^  *^®  ^^"^®  respective  premises,  To  have  and  TO  hold  the 
^OLD,  cjopTHOLD,  sajd  premiscs  lastly  hereinbefore  expressed  to  be  hereby 

assigned  unto  the  said  A.  B.  and  G.  H.,  their  executors, 
administrators,  and  assigns,  Upon  the  trusts  and  with  and 
subject  to  the  powers,  provisoes,  and  declarations  appli- 
cable thereto  by  virtue  of  the  said  indentm*e  of  settlement; 
And  IT  IS  HEREBY  agreed  and  declared  that  the  said  AK 
and  G.  H.,  their  executors,  administrators,  and  assigns, 
shall  stand  possessed  of  the  said  respective  stocks,  funds, 
securities,  and  monies  which  are  intended  to  be  transferred 
to  them  as  hereinbefore  recited,  after  the  same  respectively 
shall  have  been  so  transferred,  upon  the  trusts  and  with 
and  subject  to  the  powers,  provisoes,  and  declarations  ap- 
plicable thereto  respectively,  under  or  by  virtue  of  the  said 
indenture  of  settlement,  or  the  said  will  or  other  instru- 
ment or  instruments  aforesaid.    And  each  of  them,  the 
said  A.  B.  and  E.  F.,  so  far  as  relates  to  his  own  a^ 
alone,  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  G.  H.,  his  heirs, 
executors,  administrators,  and  assigns  respectively,  that 
they,  the  said  A,  B.  and  E.  F.  respectively,  have  not  done, 
or  knowingly  suffered,  or  been  party  or  privy  to  anything 
whereby  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  and  assigned  and  covenanted  to  be  sur- 
rendered respectively,  or  any  of  them,  or  any  part  thereof 
respectively,  are,  is,  or  may  be  impeached,  affected,  or 
incumbered   in  title,  estate,  or  otherwise  howsoever,  or 
whereby  they  respectively  are  in  anywise  hindered  froio 
respectively  granting,   assigning,  and   surrendering  ^^^ 
same  respective  premises,  or  any  part  thereof  respectivelyi 
in  manner  aforesaid.    In  witness,  &c. 


82.  CoTonant 
against  incum 
biances. 
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XLIX. 

APPOINTMENT  Qyy  indorsement)  of  a  new  trustee  of     fwwediht 


a  TERM  0/ YEARS  limited  by  a  settlement. 


XLIX. 


AFPonmnHT  or 


THIS  INDENTURE,  made,  &c.,  between  the  within-     ^^  *»''"" 

OF  TBSM  OF 

named  A.  B.  and  C.  B.  his  wife  [the  appointors']  of  the 


first  part,  the  within-named  E.  F.  and  Q.  H.  [ike  old  l.  Parties. 
trustees']  of  the  second  part,  and  I.  K.  of  &c.  [the  new 
trustee]  of  the  third  part.    Whereas,  &c.  {^recital  of  the 
desire  of  0.  H,  to  he  discharged  from  the  trusts,  and  of 
the  desire  of  A.  B.  and  0.  B.  to  appoi/at  I.  K.  to  he  the 
new  trustee,  supra,  p.  634  (a)].    NOW  THIS  INDEN-  2.  Witneaseth 
TUBE  WITNESSETH,  that,  &c.  [appomtment  of  L  K.  "I^^T^^ 
to  he  a  trustee  in  the  place  of  0,  H,,  supra,  j?.  612] ;  AND  3,  witneeseth 
THIS  INDENTUBE  ALSO  WITNESSETH,  that  in  pur-  ^^^S  by'Sd^' 
suance  of  the  direction  in  this  behalf  in  the  within-written  trustees, 
indenture  contained,  the  said  E.  F.  and  O.  H.,  at  the  re- 
quest of  the  said  A.  B.  and  C.  B.  his  wife,  and  also  of  the 
said  I.  K.,  do  hereby  assign  unto  the  said  E.  F.  and  I.  K., 
their  executors,  administrators,  and  assigns  (6),  All  and  4.  Pwoels. 
singular  the  messuages,  lands,  tenements,  and  heredita- 
ments by  the  within-written  indenture  limited  to  the  use 
of  the  said  E.  F.  and  Q.  H.,  their  executors,  administra- 
tors, and  assigns,  for  the  within-mentioned  term  of 

years,  with  their  rights,  easements,  and  appurtenances ; 
And  all  the  estate  and  interest  of  them  the  said  E.  F. 
andO.H.  in  the  same  premises;  To  have  AND  TO  hold  the  5.  Habeadam 

•  i  *        %        •   t    i»  i.iir  •ito  the  continu^ 

said  premises  hereinbefore  expressed  to  be  hereby  assigned  ingandnew 


(a)  The  settlement  referred  to  was  post-nuptial,  so  that  the  deed 
contained  no  recital  of  the  solemmsation  of  the  marriage. 

(6)  As  to  the  assignment  of  personal  estate  by  continuing  trustees 
to  themselyes  jointly  with  the  new  trustees,  see  supra,  p.  626^ 
note. 
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PEicnsnrT 

XLIZ. 

AFFOniTMSHT  OF 
KBW  TEU8TXB 

or  TSBM  or 

TXiJlS. 

trastees  for  the 
tenn  upon  the 
tnute  of  the  set- 
tlement. 


unto  the  said  E.  F.  and  I.  K.,  their  executors,  administra- 
tors, and  assigns,  for  the  residue  now  to  come  of  the  said 

term  of years.  Upon  the  trusts  and  with  and  subject 

to  the  powers,  provisoes,  and  declarations  which  would 
have  been  now  subsisting  in  the  same  premises  by  virtue 
of  the  within-Mnritten  indenture,  in  case  this  present  in- 
denture had  not  been  executed,  and  the  said  I.  K.  had 
been  originally  made  a  party  to  and  trustee  of  the  within- 
written  indenture  instead  of  the  said  G.  H.,  and  the  name 
of  the  said  I.  K.  had  accordingly  been  in  the  within- 
written  indenture  inserted  throughout  instead  of  the  name 
of  the  said  G.  H.  (c).  [Covemant  by  E,  F.  arid  G.  H, 
severally  with  L  K,  against  incumbrances^  see  supra, 
p.  627.]     In  witness.  &c. 


PEICIDBITT  L. 

▲PPourmnrT 

UVDBS  ▲  WILL 

OF  Riw  T&varai 

OF  RIAL  XflTATS 

DRYISKO 

IN  TRUST  AM1> 

PRRSORAL 

S8TATR. 

1.  FartieB. 

2.  Recital  of  the 
will  under  which 
the  trustee  is 
appointed ; 


L. 

APPOINTMENT  vmder  a  power  in  a  will  of  a  new 

TRUSTEE  of  REAL  ESTATE  devised  iu  TRUST  and  PER- 
SONAL ESTATE  i/n  the  place  of  a  deceased  trustee, 

THIS  INDENTURE,  made  &c.,  between  E.  F.  of  &c. 
[continuing  trustee,  who  is  also  the  appointor]  of  the  one 
part,  and  I.  K.,  of  &c.  [new  trustee]  of  the  other  part. 
Whereas  A.  B.,  late  of  &c.,  duly  made  his  will,  dated 

the day  of ,  and  thereby  devised  all  the  manors, 

messuages,  lands,  tenements,  hereditaments,  and  real 
estate  of  every  tenure  (including  chattels  real)  of  or  to 
which  he  should  at  his  death  be  seised  or  entitled,  or  over 
which  he  should  at  his  death  have  a  general  power  of 


(c)  It  would  have  been  sufficient  to  declare  that  the  premises 
should  be  held  during  the  term  upon  the  trusts,  &o.,  "  subsistrng 
therein  by  virtue  of  the  within- written  indenture  ;^  see  sapia, 
p.  613,  note. 
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appointment  or  disposition  by  will  (except  "what  he  other-     fmom>ih»  l. 
wise  disposed  of  by  that  his  will  or  any  codicil  thereto),  unto     Apponrrxsirv 
and  to  the  use  of  the  said  E.  F.  and  G.  EL,  since  deceased,  oiTiI^trubtm 
their  heirs,  executors,  and  administrators  respectively,  ac-   °'  **^^  iotati 

'  .  MTISED 

cordmg  to  the  tenure  thereof  respectively,  upon  the  trusts  nr  trust  avd 
and  with  and  subject  to  the  powers^  provisoes,  and  decla-  utati. 
rations  therein  declared  and  contained  concerning  the 
same  (a) ;  And  he  the  said  testator  thereby  bequeathed 
all  the  money,  securities  for  money,  goods,  chattels,  credits, 
and  personal  estate  of  or  to  which  he  should  at  his  death 
be  possessed  or  entitled,  or  over  which  he  should  at  his 
death  have  a  general  power  of  appointment  or  disposition 
by  will  (except  chattels  real  included  in  the  devise  there- 
inbefore contained  of  real  estate,  and  except  what  else  he 
otherwise  disposed  of  by  that  his  will  or  any  codicil 
thereto),  unto  the  said  E.  F.  and  Q.  H.,  their  executors 
and  administrators,  upon  the  trusts  and  with  and  subject 
to  the  powers,  provisoes,  and  declarations  therein  declared 
and  contained  concerning  the  same  ;  And  in  the  same  will 
was  contained  a  proviso  and  declaration  that,  &c.  [Power 
of  appointing  new  trusteed,  with  the  direction  aa  to  the 
transfer  of  the  trust  estates,  and  the  declaration  as  to  the 
powers  of  the  new  trustees,  set  forth  at  length'] ;  And  8.  -7®^  ^* 

WHEREAS  the  said  testator  A.  B.  died  on  the day  of  testator,  and  a 

without  having  revoked   or  altered  his  said  wUl,  ^. 


which  was  duly  proved  on  the day  of in  the 

district  registry  at  of  the  Court  of  Probate ;  And  4.  —of  the 

WHEREAS  the  said  G.  H.  died  on  the day  of ^  trai!te^^Mid 

and   the  said  E.  F.  is  desirous  of  appointing  the  said  desire  to^point 

■^*  ®  the  new  trustee ; 

I.  K.  to  be  a  trustee  of  the  hereinbefore  recited  will  in 

the  place  of  the  said  G.  H. :  And  whereas  the  trust  ^-  T^'  ^^  . 

*  '  partiduan  of 

estates  and  premises  subject  to  the  trusts  of  the  said  will  which  the  trust 
now  consist  of  the  following  particulars,  namely,  a  free- 

(a)  See  the  observatioiiB  on  framiag  xedtals  of  this  nature,  supra, 
p.  606. 
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PKioiBnrT  L. 

AFPOIHTXIRT 

UKDIR  A  WILL 

OF  iriW  TBUBTEl 

or  RIAL  KSTAIB 

DBYISBD 

IN  TRUST  ASD 

PBBflONAL 

XSTATB. 

6.  —of 
intention  to 
transfer  the 
stock  forming 
port  of  the  trust 
estate. 

7.  Witnesseth 
appointment  of 
new  trostee. 


bold  mansion  and  estate  called 
parish  of and  county  of  — 


Hall,  situate  in  the 


— ,  several  freehold  mes- 
suages or  tenements  situate  in  the  town  of in  the 

county  of ,  and  the  several  sums  of  £ ,  Consoli- 
dated £3  per  cent.  Annuities,  and  £ New  £3  per  cent 

Annuities  (b) ;  And  WHEREAS  it  is  intended  that  the 
said  respective  sums  of  Annuities  shall  be  forthwith 
transfen*ed  into  the  names  of  the  said  E.  F.  and  L  K 
NOW  THIS  INDENTURE  WITNESSETH,  that  in 
exercise  of  the  power  for  this  purpose  given  to  the  said 
EL  F.  by  the  hereinbefore  recited  will,  and  of  every  or  any 
other  power  in  anywise  enabling  him  in  this  behalf,  he 
the  said  E.  F.  doth  hereby  (c)  appoint  the  said  I.  K.  to  be 
a  trustee  in  the  place  of  the  said  O.  H.,  for  the  purposes 
of  the  hereinbefore  recited  will  of  the  said  testator  A«  B. 


Absence  of  re- 
citals as  to  deal' 
ings  with  trust 
estate. 


Api>ointment  of 
cestui  que  trust 
as  trustee  of 
wUl. 


(h)  It  will  be  observed,  that  in  the  precedent  in  the  text  no  attempt 
is  made  to  follow  by  means  of  recitals  (see  p.  607,  supra),  the  oomse 
of  administration  by  which  the  trust  property  has  heen  brought  to 
consist  of  the  particulars  mentioned.  It  is  considered,  that  before 
accepting  the  office  of  trustee,  sufficient  inquiry  should  be  made  to 
satisfy  the  new  trustee  thBtprimd  facte  the  trusts  have  been  properly 
performed,  and,  above  all,  that  there  is  nothing  in  the  actual  posi- 
tion of  the  trust,  either  threatening  extraordinary  risk  or  calling 
for  unusual  interference ;  though  no  doubt  such  inquiries  are  fre- 
quently waived  from  personal  confidence.  There  may,  perhaps,  in 
this  respect  be  a  difference  between  supplying  yacaucies  in  trusts 
under  settlements  and  under  wills.  The  original  trustees  of  settle- 
ments are  always,  or  nearly  so,  persons  having  no  interest  in  the 
trust  property  and  their  places  in  case  of  vacancy  are  generally 
supplied  by  indifferent  persons  (see  Lewin,  Trusts,  7th  ed.,  p.  568}; 
although  this  has  been  decided  not  to  be  of  necessify  {Fortter  t. 
AhraJiam,  L.  B.  17  Eq.  351,  supra,  p.  635,  note).  But  in  the  case  of 
wills,  nothing  is  more  common  than  for  the  trustees  (very  usnally 
the  wife  and  sons  of  the  testator)  to  be  also  beneficially  interested 
nnder  the  trusts;  and  when  this  happens,  it  is  neither  unosnal 
nor  improper  to  supply  a  vacancy  in  the  trust  by  the  appointment 
of  an  interested  party,  who  naturally,  from  his  knowledge  of  and 
connection  with  the  trust  estate,  would  dispense  with  the  investi- 
gations that  might  be  reasonably  required  by  a  stranger. 

(c)  See  supra,  p.  611,  note  (h). 
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AND  TmS  INDENTURE  ALSO  WITNESSETH,  that  na^m  l. 

in  puisuance  of  the  direction  in  this  behalf  contained  in  ApponrixKNT 

the  said  wiU  of  the  said  testator  A.  B,  the  said  K  F.  doth  ^^'^  ^^„ 

hereby  grant  unto  the  said  I.  K.  and  his  heirs,  all  and  <>»  "^  *«^" 

SINGULAR  the  said  mansion  house  called  ,  in  the  iKTawrAHD 

parish  of ,  in  the  county  of ,  with  the  gardens,  mtati. 

grounds,  offices,  and  appurtenances  belonging  thereto,  and  q  witnomoth" 

the  lands  and  hereditaments  held  therewith,  and  also  all  further,  gnnt 

and  singular  the  freehold  messuages  or  tenements  and  held  in  truKt. 


premises  in  the  town  of  ,  in  the  county  of , 

heretofore  vested  in  the  said  testator  A.  B.,  and  now  vested 
in  the  said  K  F.  as  surviving  devisee  in  trust  under  his 
said  will,  AND  all  other  (if  any)  the  messuages,  lands, 
tenements,  hereditaments,  and  real  estate,  now  vested  in 
the  said  E.  F.  as  such  surviving  devisee  in  trust  as  afore- 
said, or  by  any  means  whatsoever  held  by  him  upon  the 
trusts  of  the  said  will  of  the  said  testator  A.  B.,  with  their 
and  every  of  their  rights,  easements,  and  appurtenances ; 
And  all  the  estate  and  interest  of  the  said  E.  F.  in  the 
same  premises ;  To  have  and  to  hold  the  said  heredita-  ^-  Habendum  to 

the  use  of  the 

ments  and  premises  hereinbefore  expressed  to  be  hereby  continuing  and 
granted  (subject  to  the  leases  and  tenancies  of  and  subsist-  ^!^  ^^  ^^^^^g^ 
ing  in  the  same  or  any  part  or  parts  thereof  respectively)  ®^  *^®  ^"^ 
unto  the  said  I.  E.  and  his  heirs,  To  the  use  of  the  said 
E.  F.  and  I.  E.,  their  heirs  and  assigns^  Upon  the  trusts 
and  with  and  subject  to  the  powers,  provisoes^  and  decla- 
rations hereinafter  declared  and  contained  concerning  the 
same.    And  it  is  hereby  agreed  and  declared,  that  the  !?•  Declaration 

,  of  truft  of  real 

said  E.  F.  and  I.  K.,  their  heirs,  executors,  and  adminis-  estate  and  stock, 
trators  respectively  shall  stand  seised  and  possessed  of  the 
said  hereditaments  and  premises  hereinbefore  expressed 
to  be  hereby  granted,  and  of  the  said  several  sums  of 
Annuities  when  the  same  shall  have  been  transferred  as 
aforesaid  respectively,  upon  the  trusts  and  with  and  subject 
to  the  powers,  provisoes,  and  declarations  subsisting 
therein  or  applicable  thereto  respectively  by  virtue  of  the 
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P&BOSDnrT  L, 


APPonrncsHT 

UHDSB  ▲  WILL 

or  NRW  TKUSTXR 

OF  KEAL  S8TAT1 

DBYI8XD 

IK  TRUST  AND 

PXRSONAL 

■STATR. 

Appointments 
of  new  trostees 
under  willa  com- 
monly more 
complex  than 
under  settle- 
ments. 


As  to  transfer- 
ring trust  and 
mortgage  estates 
on  appointment 
of  new  trustees. 


said  will  of  the  said  testator  A.  B.  [CoveTiaTii  by  E.  F. 
with  L  K.  agamst  imxyumbraricea  as  to  the  reai  estate  cot^ 
veyed,  seep.  623,  supra].    In  witness,  &c.  (d). 


{d)  The  precedent  in  the  text  is  a  simple  example  of  an  appoint- 
ment of  a  new  trustee  of  a  will,  which  is  commonly  more  complex 
than  a  like  instrument  under  a  settlement,  not  only  on  aoooimt 
of  its  being  necessary  to  recite  the  will,  but  also  in  consequence 
of  the  trust  estate  being  liable  to  comprise  property  of  all  the 
yarious  descriptions  which  may  have  been  held  by  the  testator  at 
his  death.  This  observation,  however,  chiefly  applies  to  i4>point- 
ments  of  trustees  made  soon  after  the  testator's  death,  as  it  may 
be  assumed  that  the  estate  will  generally,  after  a  certain  time,  be 
brought  into  a  more  simple  and  homogeneous  condition  as  to  invest* 
ment.  Sometimes,  too,  a  will  contains,  besides  the  series  of  principal 
trusts,  a  number  of  subordinate  trusts,  appl3ring  to  separate  funds 
or  portions  of  the  testator's  property ;  and  if  so,  these  will  generally 
require  distinct  notice  in  connection  with  the  transfer  of  the  trost 
estate  on  appointing  a  new  trustee. 

Where  the  will  contains  the  common  devise  to  the  trustees  of 
estates  vested  in  the  testator  upon  trust  or  by  way  of  mortgage, 
the  question  arises  whether  such  estates  should  be  transferred  upon 
an  appointment  of  new  trustees  of  the  will.  The  doubt  as  to  the 
propriety  of  devising  trust  estates  has  already  been  adverted  to 
(see  supra,  p.  58,  note  (cQ).  The  trusts  reposed  in  the  testator, 
although  assumed  in  practice  to  be  legitimately  devisable,  cannot  be 
looked  upon  as  subject  to  a  right  of  further  transfer  by  the  devisees. 
Though  the  trustees  of  a  will  are  usually  also  the  devisees  of  trust 
and  mortgage  estates,  it  could  scarcely  be  argued  that  the  trustee- 
ship extends  not  only  to  the  testator's  own  estates,  but  also  to 
estates  vested  in  the  testator  upon  trust,  or  that,  upon  the  appoint- 
ment of  a  new  trustee,  either  the  scope  of  his  office,  or  the  common 
direction  for  transfer  of  the  trust  estate,  extends  to  estates  of  the 
latter  description.  But  though  the  trusts  annexed  to  the  devise 
of  trust  estates  are  distinct  from  and  additional  to  the  tmsts 
annexed  to  the  office  of  trustee  under  the  will,  it  is  nevertheless 
so  inconvenient  for  a  retiring  trustee,  or  the  representative  of  a 
deceased  trustee,  to  retain  the  legal  estate  in  lands  vested  in  the 
testator  as  a  trustee  or  mortgagee,  when  in  other  respects  closing 
his  connection  with  the  testator's  afiGEurs,  that  it  is  not  very  un- 
usual upon  an  appointment  of  new  trustees  for  a  transfer  to  be 
taken  of  such  estates.  The  advantages  of  this  practice  cannot  how- 
ever be  considered  as  justifying  the  departure  from  legal  piindple; 
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LI. 

APPOINTMENT  of  a  new  trustee  of  a  will  arid  co- 
dicils under  tJie  statutory  poioer  (a)  in  the  place 
of  a  trustee  who  has  refused  to  act  and  disclaimed. 
Conveyance  of  freeholds  and  covenant  to  sur- 
render COPYHOLDS  to  the  use  of  the  continuing  and 


PBlOlDIirT  LL 

▲PPOINTMIMT  or 
VXW  TBUSTU 

OF  ▲  WILL 
OF  IBUHOLD, 

OOPTHOLD, 

AHD  PKRSONAL 

VTATB. 


and  it   is    clear  that  (at  all  eyents   as  to  trust  estates)  the 
transferees  can  exercise  no  trust  or  power;  but  in  many  cases 
in  which  trust  estates  are  devised,  they  are  bare  legal  estates,  the 
devolution  of  which  by  devise  and  conveyance  through  the  suc- 
cession of  persons  filling  the  character  of  trustees  of  the  property 
of  the  original  trustee,  is  unattended  with  the  disadvantages  that 
may  aiEect  this  mode  of  dealing  with  active  trusts ;  and  by  reference 
to  this  form  of  outstanding  trust  estate,  the  irregular  practice 
above  adverted  to  probably  arose.     This  practice  should  not  be 
followed;  but  though  estates  vested  in  the  testator  by  way  of 
mortgage,  and  passing  under  a  general  devise  of  estates  held  upon 
mortgage,  should  not  in  respect  of  that  devise,  and  while  the  debt 
remains  vested  in  the  executors,  be  transferred  on  an  appointment 
of  new  trustees,  yet  when  the  mortgages  have  been  appropriated  as 
part  of  the  trust  estate,  it  will  be  proper  to  transfer  them  along 
with  the  rest  of  the  trust  estate.    Whether  the  mortgages  should 
be  transferred  by  separate  deeds,  or  by  the  same  deed  as  the 
other  trust  estate  passing  by  deed  may  depend  upon  the  cir- 
cumstances.   But  as  the  appointment  of  new  trustees  must  neces- 
sarily be  a  document  of  title  to  the  mortgaged  estates,  there  may 
perhaps  generally  he  no  sufficient  reason,  in  the  case  of  a  mortgage 
held  by  the  testator  (as  distinguished  fi'om  one  taken  by  the 
trustees  without  disclosing  the  trusts,  as  to  which,  see  supra,  p.  619, 
note  (a) )  to  transfer  the  mortgage  by  a  separate  deed.    Estates  held 
by  a  testator  as  owner  under  different  titles  are  also,  upon  an 
appointment  of  new  trustees,  usually  transferred  by  one  deed. 

(a)  As  to  the  appointment  of  new  trustees  under  the  statutory 
power,  see  supra,  p.  614,  note.  The  Precedent  in  the  text  is 
adapted  to  the  case  where  the  power  is  entirely  left  to  the  opera- 
tion of  the  statute.  Por  the  case  where  the  persons  to  exercise 
the  statutory  power  are  nominated  by  the  instrument,  see  supra, 
Precedent  XL. 
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APPonraifXNT  ov 

iriW  TEUSTBl 
or  A  WILL 

OF  r&nHOLD, 
OOPTHOLDy 

AND  PBBSOHAL 
ISTATl. 

1.  Parties. 

2.  Recital  of  the 
wUl, 

8.  — beqaeaih- 
ing  plate, 


4.  — and  devis- 
ing certain  free- 
hold and  copy- 
hold lands. 


5.  — and  other 
freeholds, 


6.  — and  deyis- 
ing  copyholds ; 


new  trustees.   Assignment  of  leaseholds  and  per- 
sonalty to  the  continuing  and  new  trustees. 

THIS  INDENTURE,  made,  &c.,  between  C.  D^  of, 
&C.,  widow,  and  G.  H.,  of,  &c.  [continuvng  trustees']  of  the 
one  part,  and  I.  K.,  of,  &c.  [new  trvMee]  of  the  other  part 

Whereas  A,  B.,  of,  &c.,  duly  made  his  will  dated  the 

day  of ,  and  thereby  after  bequeathing  to  his  wife 

the  said  C.  D.  an  annuity  of  £ during  her  life,  to*  be 

paid  as  therein  mentioned,  he  gave  his  plate  to  the  said 
C.  D.  and  E.  F.,  of,  &c.,  and  the  said  G.  H.,  upon  trust  to 
permit  the  same  to  be  used  and  enjoyed  by  his  said  wife 
during  her  life,  and  after  bequeathing  certain  legacies  to 
his  children  therein  named,  and  certain  other  annuities, 

the  said  testator  devised  his  house  called ,  situate  at 

,  in  the  county  of ,  and  all  the  freehold,  and  copy- 
hold, and  customary  lands  thereunto  belonging,  and  the 
tithes  thereof,  unto  and  to  the  use  of  the  said  C.  D.,  E.  F., 
and  G.  H.,  their  heirs  and  assigns  for  ever,  upon  the 
trusts  and  with  and  subject  to  the  powers  and  provisoes 
therein  declared  and  contained  of  and  concerning  the 
same;  and  as  to  his  freehold  land  and  hereditaments  at 

or  near ,  and  all  his  freehold  estates  in  the  counties  of 

and ,  and  all  other  his  real  estate  whatsoever 

and  wheresoever  not  thereinbefore  specifically  devised 
(except  his  copyhold  or  customary  estates),  he  devised  the 
same  (subject  nevertheless  to  any  mortgage  or  mortgages 
thereon,  and  also  subject  to  the  payment  of  the  seveitJ 
legacies  or  sums  thereinbefore  provided  for  his  children, 
and  to  the  annuities  thereinbefore  bequeathed),  to  the  uses, 
upon  the  trusts,  and  subject  to  the  powers  and  provisoes 
thereinafter  declared  and  contained  of  and  concerning  the 
and  he  devised  all  his  copyhold  and  customary 


same 


estates  in  the  counties  of 


and 


and  elsewhere, 


not  thereinbefore  specifically  devised,  and  the  appurte- 
nances, unto  and  to  the  use  of  the  said  C.  D.,  E.  F.,  and 
G.  EL,  their  heirs  and  assigns,  upon  the  trusts,  and  with 
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and  subject  to  the  powers  and  provisoes  therein  expressed,  pbioidiht  ll 

and  he  bequeathed  all  his  leaseHold  estates  at ,  in  the  Appoiimcm  of 

said  county  of ,  or  elsewhere,  unto  the  said  C.  D.,  E.  R,     ^l^l^^^ 

and  G.  H.,  their  executors,  administrators,  and  assigns,    ^»  »»mhold, 

OOPTHOLD, 

upon  the  trusts,  and  with  and  subject  to  the  powers  and    ahd  pbbsohal 
provisoes  therein  expressed ;   and  he  bequeathed  all  his 


household  furniture  and  plate  (subject  to  the  life  interest  '•  ""f?"  ?•" 

,  queathing  lease- 

of  his  said  wife  in  the  said  plate),  books,  pictures,  prints,  holdB ; 
statues  and  marbles,  to  the  said  C.  D.,  E.  F.,  and  G.  EL,  J-  "*^^i™- 

\  '  '  '  tare  and  other 

their  executors,  administrators,  and  assigns,  upon  the  trusts  effects  ; 
therein-mentioned ;  and  as  to  all  the  residue  of  his  per-  9.  _and  the 
sonal  estate  and  eflfects  remaining  after  payment  of  his  J^^^j^.'' 
funeral  and  testamentary  expenses  and  debts,  and  the 
several  legacies  and  annuities  thereinbefore  bequeathed, 
the  said  testator  bequeathed  the  same  unto  the  said  C.  D., 
K   F.,  and  G.  H.,  their  executoi*s,  administrators,  and 
assigns,  upon  the  trusts  therein  expressed,  and  the  said  10.  —and  ap- 
testator  appointed  the  said  C.  D.,  E.  F.,  and  G.  H.,  execu-  ^^^^  "®" 
tors  of  his  said  will ;  And  whereas  the  said  testator  made  11.  Execution  of 
two  several  codicils  to  his  said  will,  dated,  &c.,  whereby  *^^"*' 
he  bequeathed  certain  legacies  but  did  not  otherwise  alter 
the  said  will  so  far  as  the  same  is  hereinbefore  recited ; 

And  whereas  the  said  testator  died  on  the day  of  12.  Recital  of 

last  without  having  revoked  or  altered  his  said  will,  d»th,  an^the 

except  so  far  as  the  same  was  altered  by  the  said  codicils,  Siu^^*"ii- 

and  on  the day  of the  said  will  and  codicils 

were  proved  in  the  principal  registry  of  the  Probate  Divi- 
sion of  the  High  Court  of  Justice  by  the  said  C.  D.  alone, 
power  being  reserved  to  the  said  G.  H.  to  prove  the  same ; 
And  whereas  the  said  E,  F.  renounced  probata  of  the  said  13.  Rennndation 
will  and  codicils,  and  declined  to  act  in  the  trusts  thereof,  l^oTonTof^^the 
and  has  in  no  wise  administered  to  the  estate  of  the  said  *™«*«^ 
testator,  or  acted  or  interfered  in  the  execution  of  the 
trusts  of  the  said  will  and  codicils ;  And  whereas  the  14.  Deed  of  dis- 

said  E.  F.  by  a  deed-poll  dated  the  day  of j|^  ^^  ^^ 

under  his  hand  andj  seal,  disclaimed,  &a     [Recite  (he 
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PRECRDKKT  LL 

APPOHTTMRKT   OJ 
inw  TRUSTBl 

or  ▲  WILL 
OJ  FBBXHOLD, 

OOPTHOLD, 
AND  PXB80VAL 
S8TATB. 

15.  Of  the  de- 
lire  to  appoint  a 
new  tnutee. 

16.  \ritneBieth 
appointment  of 

*  the  new  tnutee. 


17.  Witnesseth 
further,  oon- 
yeyance, 


18.  —of  free- 
hold estates 
deviaed  to  the 
tnuteee  in  fee ; 


operative  part  of  deed  of  disclaimer  fuMy.'\  (b)  And 
WHEREAS  the  said  C.  D.  and  O.  H.  are  desirous  of  ap- 
pointing the  said  I.  K.  to  be  a  trustee  of  the  said  will  and 
codicils  in  the  place  of  the  said  E.  F.  NOW  THIS  IN- 
DENTURE  WITNESSETH,  that  in  exercise  of  the 
power  for  this  purpose  by  the  Act  of  23  &  24s  Vict.  c.  145, 
intituled  "An  Act  to  give  to  trustees,  mortgagees,  and 
others,  certain  powers  now  commonly  inserted  in  settle- 
ments, mortgages,  and  wills,"  given  to  the  said  C.  D.  and 
G.  H.  as  the  continuing  trustees  under  the  said  will  and 
codicils,  and  of  every  or  any  other  power  in  anywise 
enabling  them  in  this  behalf,  they,  the  said  C.  D.  and 
G.  H.,  do  hereby  appoint  the  said  I.  E^  to  be  a  trustee  in 
the  place  of  the  said  E.  F.  for  the  purposes  of  the  said 
will  and  codicils.  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that  in  pursuance  of  the  direction  in 
this  behalf  contained  in  the  said  Act,  the  said  C.  D.  and 
G.  H.  do  hereby  grant  unto  the  said  I.  K.  and  his  heirs. 
All  and  singular  the  freehold  hereditaments  by  the 
hereinbefore  recited  will  devised  unto  and  to  the  use  of 
the  said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  assigns 


As  to  giving  the 
I>ower  of  ap- 
pointing  new 
trustees  to  re- 
fusing or  retir- 
ing trustees. 


(b)  Where  the  power  of  appointing  new  trastees  was  vested  in 
the  surviving  or  continuing  trustees,  it  was  often  provided  that 
refusing  or  retiring  trustees,  if  willing  to  act  in  the  execution  of 
the  power,  should  be  deemed  continuing  trustees.  (See  the  form, 
supra,  p.  56,  note.)  The  statutory  power,  although  it  is  exercisable 
by  the  last  retiring  trustee  (which  it  seems  would  apply  to  the 
case  of  several  trustees  all  retiring  together,  see  ante,  YoL  iiL, 
Settlements,  p.  721,  note),  does  not  in  any  case  authorise  refosing 
trustees  to  make  or  concur  in  the  appointment ;  a  point,  however, 
of  small  importance,  as  a  trustee  who  refuses  to  accept  the  trusts 
would  not  usually  consent  to  act  in  the  appointment  of  a  new 
trustee  in  his  place.  As  to  the  appointment  of  new  trustees  of  a 
wHl  by  a  trustee  declining  to  act,  where  there  is  no  continuing 
trustee,  see  Be  Hadley,  6  Do  Q-.  &  Sm.  67,  ante,  Yol.  iiL,  Settle- 
ments, p.  231 ;  and  that  the  disclaimer  of  a  trustee  vests  the 
powers  in  the  acting  trustees,  see  id.,  p.  230,  and  the  cases  in 
note  (z). 


.VBB^B^BB^i^BIVB^ 


APPOINTMENTS  OP  NEW   TRUSTEES,  655 

for  ever,  upon  trust  as  hereinbefore  is  mentioned,  or  ex-  pbioidiwt  li. 

pressed  so  to  be,  with  their  appurtenances ;  And  also  all  appointmkkt  of 
other,  if  any,  the  freehold  estates  and  hereditaments  de-     "*J  I*wr" 
vised  by  the  said  testator,  wherein  any  use,  estate,  or    o»»m«hold, 
interest  of  a  freehold  nature  was  by  the  said  will  devised    akp  pirsohal 

or  limited  to  the  said  C.  D.,  E.  F.,  and  G.  BL,  and  their '- 


heirs,  or  expressed  so  to  be,  with  their  appurtenances,  and  f^holSVhore- 
all  the  hereditaments  and  real  estate  which  are  now  by  ^^  *  freehold  use 

was  doTiflod  to 

any  means  vested  in  the  said  C.  D.  and  G.  H.,  or  either  of  the  tnuteei. 
them,  for  any  freehold  estate  or  interest,  upon  the  trusts 
of  the  said  will  and  codicils ;  And  all  the  estate  and 
interest  of  them,  the  said  C.  D.  and  G.  H.,  in  the  same 
respective  premises  and  every  part  thereof  respectively; 
To  HAVE  AND  TO  HOLD  all  and  singular  the  said  heredita-  20.  Hahendum. 
ments  and  premises  hereinbefore  expressed  to  be  hereby 
granted  unto  the  said  I.  K.  and  his  heirs,  to  the  uses 
following,  that  is  to  say.  As  to  all  such  and  so  many  of  21.  Astotho 
the  same  hereditaments  as  by  the  hereinbefore  recited  will  to  the  trostees 
were  devised  unto  and  to  the  use  of  the  said  C.  D.,  E.  F.,  "^  ** ' 
and  G.  H.,  their  heirs  and  assigns  for  ever,  or  expressed  so 
to  be,  with  their  appurtenances.  To  the  use  of  the  said  If'^^J^^ 
C.  D.,  G.  EL,  and  I.  K.,  their  heirs  and  assigns  for  ever,  in  fee  upon  th« 
Upon  the  trusts,  and  with  and  subject  to  the  powers,  pro-  and  codicils  j 
visoes,  and  declarations  upon,  with,  and  subject  to  which 
the  same  premises  would  now  by  virtue  of  the  said  will  and 
codicils  be  held  respectively  in  case  this  present  indenture 
had  not  been  executed,  and  the  said  I.  K.  had  been  origi- 
nally a  trustee  under  the  said  will  and  codicils  instead  of 
the  said  E.  F.,  and  the  name  of  the  said  I.  K.  had  accord- 
ingly been  in  the  said  will  and  codicils  inserted  through- 
out instead  of  the  name  of  the  said  E.  F. ;  And  as  to  all  23.  —as  to  the 
other,  if   any,  the  freehold  estates  and  hereditaments  wherein  a  fre^ 
devised  by  the  said  testator,  wherein  any  use,  estate,  or  JeJ^^tJJJ^ 
interest  of  a  freehold  nature  was  by  the  said  will  devised  trustees ; 
to  the  said  C.  D.,  E.  F.,  and  Q.  H.,  and  their  heirs,  or 
expressed  so  to  be,  with  the  appurtenances.  To  the  use  24.  — io  iho  use 
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APPOIirTXXNT  OF 
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OF  A  WILL 
OF  FRUHOLD, 

OOPTHOLBy 

AXT>  PBBSOKAL 

I8TATI. 

of  the  trustees 
for  the  estates  so 
limited  and  apon 
the  trusts  of  the 
will  and  oodicils. 


25.  Witnesseth 
further  ooyenant 
to  surrender  the 
copyholds  ; 


26.  —to  the 
use  of  the  con- 
tinuing and  new 
trustees  on  the 
trusts  of  the 
will  and  codicils. 


of  the  said  C.  D.,  Q.  H.,  and  I.  E.,  and  their  heirs,  for  the 
estates  or  interests  devised  or  limited  to  the  said  C.  D., 
E.  F.,  and  G.  H.,  and  their  heirs,  by  the  hereinbefore  re- 
cited wiU,  or  expressed  so  to  be,  Upon  the  trusts,  and  with 
and  subject  to  the  powers,  provisoes,  and  declarations 
upon,  with,  and  subject  to  which  the  same  premises  would 
now  by  virtue  of  the  said  will  and  codicils  be  held  respec- 
tively, in  case  this  present  indenture  had  not  been  exe- 
cuted, and  the  said  I.  E.  had  been  originally  a  trustee 
under  the  said  will  and  codicils  instead  of  the  said  £.  F., 
and  the  name  of  the  said  I.  E.  had  accordingly  been  inserted 
therein  throughout  instead  of  the  name  of  the  said  K  F.  (c). 
AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that  in  further  pursuance  of  the  said  direction  in  this 
behalf  contained  in  the  said  Act,  each  of  them,  the  said 
C.  D.  and  G.  H.,  so  far  only  as  relates  to  her  or  his  own 
acts  and  the  acts  of  her  or  his  own  heirs,  doth  hereby  for 
herself  and  himself,  and  her  and  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  I.  K.,  his  executors 
and  administrators,  that  they,  the  said  C.  D.  and  G.  H, 
or  their  heirs,  will  forthwith  at  the  cost  of  the  trust  estate 
under  the  said  will,  well  and  effectually  surrender  or  cause 
to  be  surrendered  into  the  hands  of  the  lords  or  ladies  of 
the  manors  whereof  the  same  are  holden  respectively, 
according  to  the  several  customs  thereof,  All  and  sin- 
gular the  several  copyhold  or  customaryhold  lands,  tene- 
ments, and  hereditaments,  by  the  hereinbefore  recited 
will  devised  as  hereinbefore  is  mentioned,  with  their 
appurtenances,  To  the  use  of  the  said  C.  D.,  G.  H, 
and  I.  E.,  their  heirs  and  assigns,  according  to  the  several 
customs  of  the  said  manors,  and  by  and  under  the  seve- 
ral rents,  fines,  suits,  and  services  therefor  respectively 
due  and   of   right   accustomed.   Upon   the    trusts  and 


(c)  As  to  tbe  form  of  the  declaration  of  trust,  see  supra,  p.  618, 
note. 
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with  and  subject  to  the  powers,  provisoes,  and  declara- 
tions upon,  with,  and  subject  to  which  the  same  pre- 
mises would  now  by  virtue  of  the  said  will  and  codicils  be 
held  respectively  in  case  this  present  indenture  had 
not  been  executed,  and  the  said  intended  surrender  had 
not  been  made,  and  the  said  I.  K.  had  been  originally 
a  trustee  under  the  said  will  and  codicils  instead  of  the 
said  E.  F.,  and  the  name  of  the  said  I.  E.  had  accordingly 
been  in  the  said  will  and  codicils  inserted  throughout  in- 
stead of  the  name  of  the  said  E.  R  AND  THIS  INDEN- 
TURE ALSO  WITNESSETH,  that  in  further  pursuance 
of  the  said  direction  in  this  behalf  contained  in  the  said 
Act,  the  said  C.  D.  and  G.  H.  do  hereby  assign  unto  the 
said  C.  D„  G.  H.,  and  1.  K.  (d),  their  executors,  adminis- 
trators, and  assigns,  All  the  leasehold  messuages,  lands, 
and  hereditaments  with  their  appurtenances,  AND  ALL  the 
plate,  household  furniture,  books,  pictures,  prints,  statues 
and  marbles,  AND  ALL  other  the  personal  estate  and 
efifects  by  the  said  will  bequeathed  to  the  said  C.  D., 
E.  F.,  and  G.  H.,  their  executoi's,  administrators,  and 
assigns,  or  expressed  so  to  be,  as  hereinbefore  is  men- 
tioned, or  which  are  now  by  any  means  vested  in  the 
said  C.  D.  and  G.  H.  or  either  of  them  upon  the  trusts  of 
the  said  will  and  codicils  (e) ;  And  all  the  estate  and 
interest  of  the  said  C.  D.  and  G.  H.  in  the  same  premises ; 
To  HAVE  AND  TO  HOLD  all  and  singular  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned  unto  the  said 
C.  D.,  G.  H.,  and  I.  K.,  their  executors,  administrators, 
and  assigns.  Upon  the  trusts  and  with  and  subject  to  the 
powers,  provisoes,  and  declarations  upon,  with,  and  subject 
to  which  the  same  premises  would  now  by  virtue  of  the 


PRSOBDEIfT  LL 


AppoiNTaiEirr  or 

VKW  TKU8TBB 
or  A  WILL 

OF  FRXEHOLD, 
OOPTHOLD, 

AHD  PERSONAL 
ESTATE. 


27.  Witneaseth 
further  assign- 
in  ent  of  the 
leaaeholds  and 
personal  estate. 


28.  Habendum 
to  the  continu- 
ing and  new 
trustees  upon 
the  trusts  of  the 
wUl. 


(d)  As  to  the  assignment  by  the  continuing  trustees  to  them- 
selves and  the  new  trustee,  see  supra,  p.  626,  note. 

(«)  As  to  the  effect  of  general  words  in  a  deed  transferring  the 
trust  estate  on  an  appointment  of  new  trustees,  see  Ilophinson  v. 
Lmh,  34  Beav.  215. 


VOL.  IV. 


u  u 
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PRBCBDEHT  LI.     gaid  wUl  Eiid  codicils  be  held  respectively  in  case  this  in- 

APPoiHTxxKT  OF  dentuTe  had  not  been  executed,  and  the  said  I.  K.  had 

OF  A  toI  "    ^®®^  originally  a  trustee  under  the  said  will  and  codicils, 

OF  FEBiHOLD,     instcad  of  the  said  E.  F.,  and  the  name  of  the  said  I.  K. 

OOPTHOLD, 

Ain>  LxisBHou)   had  accordingly  been  in  the  said  will  and  codicils  inserted 
-  throughout   instead    of   the   name   of   the    said   K  F. 
[Covencmt  by  C.  D.  arid  0,  H,  with  /.  K.   against 
inovmbrances,  8upi*a,  p.  644J.     In  witness,  &c. 


X8TAT1. 


Lll. 


PBBOBDEFT  LIT.    APPOINTMENT  of  a  NEW  TRUSTEE  of  a  will  in  tiu 

place  of  a  deceased  trustee  where  the  testator's  estate 
had  been  fully  administered^  and  certain  sums  of 


APPOIMTIIXIIT 

ITNDXB  A  WILL  OF 

HXW  TRU8TSB 

OF  BUMS  OF  STOCK  STOCK  hod  bccn  APPROPRIATED  and  remain^  to 

APPBOPBIATBD. 

an,8V}er  specific  trusts. 

1.  Parties.  THIS  INDENTURE,  made  &c.,  between  G.  BL,  of 

&c.,  [surviving  trustee]  of  the  first  part,  ,  [parties 

beneficially  interested]  of  the  second  part,  and  L  K.,  of 

2.  Recital  of  the  &c,  [new  trustee]  of  the  third  part.  [Recital  of  the  wUl 
a^d^tii^and  ^f  ^^  testator,  particularly  of  the  special  timsts  remam- 
*^«  ^'•?f ?*®  ^*      ^^"^9  ^0  ^  performed,  so  far  as  to  show  the  vnterests  of  the 

persons  parties  of  the  second  part.    Recital  of  {he  death 

3.  —of  the  of  the  testator,  and  of  the  probate,  supra,  pp.  647,  653] ; 
tOTtamen^  ^^^^^  WHEREAS  the  funeral  and  testamentary  expenses  and 
expenaeg,  debts,    ^Q\yf^  q{  the  Said  testator,  and  the  legacies  given  by  his  said 

and  Idgacies  ^  ^  ^        °  *^  ''  .  . 

haying  been         will,  Were  long  since  paid  or  satisfied,  and  all  the  annuities 

Dftid  * 

'  given  by  his  said  will,  except  the  said  annuity  of  £ to 

the  said [one  of  the  persons  parties  of  the  second 

part],  have  ceased  by  the  deaths  of  the  annuitants  to 
whom  the  same  respectively  were  given,  and  all  arrears 

4.  —of  the  ap-    thereof  have  been  paid  ;  And  whereas  the  sum  of  £• 

propriation  of  a 


sum  of  stock  to     £ —  per  Cent.  Annuities,  was    invested  and  ap- 

answeranan-      pi-opnatod  as  a  fund   to    seoure  the    said    annuity  of 
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£ to  the  said ;  [Recitals  explanatory  of  the  in-    prsotdsnt  lit. 

tereata    of  the   other  persona    partiea   of  the   second     appointmbnt 
party :  And    whereas    the    said    E.    F.   [the    deceased  undbr  a  will  o? 

,  1»BW  TRUSTEE 

trusteel  died  on  the  day  of ;  And  whereas  of  sums  of  stock 

the   funds    now  remaining   vested   in  the   said   G.   H.,  - 

as    surviving    trustee   under    the  said   will,   consist    of  ?•  —of  the 

®  '  death  of  a 

£ £ —  per  cent  — r-  Ajinuities  (that  is  to  say)  trustee; 

the  said  sum  of  £ £ —  per  cent.  Annuities,  6.  —of  the 

V  •  i_  xi-         'J  r  ^       j>A^T  J        _ii    funds  now  vested 

m  which  the  said [a  person  paHy  of  the  second  part]  i^  the  surviving 

is  immediately  interested,  the  like  sum  of  £ like  an-  !**^^  ?\^^ 

nuities  in  which  the  said [another  person  party  of  will ; 

the  second  part]  is  immediately  interested,  and  the  said 
sum  of  £ £ —  per  cent.  Annuities,  appro- 
priated to  secure  the  said  annuity  of  £ to  the  said 

;  And  whereas  the  said  G.  H.  is  desirous  (with  the  7.  —of  the  de- 

,      .  c    ,  . ,  ,  .      ,  sire  to  appoint 

approbation  of  the  said  several  persons  parties  hereto  of  the  new  truBtee ; 

the  second  part  (a)  )  of  appointing  the  said  I.  E.  to  be  a 

trustee  in  the  place  of  the  said  £.  F.  for  the  continuing 

purposes  of  the  said  will ;  And  whereas  it  is  intended  ^-  T^*  *^fi^" 

*^     ^  ^  '  tention  to  trans- 

that  the  said  sum  of  £ £ —  per  cent.  —  An-  fer  the  stocks. 

nuities  [the  aggregate  fund],  shall  be  forthwith  transferred 

into  the  names  of  the  said  G.  H.  and  I.  K.    NOW  THIS  »•  Witnesscth 

appointment  of 

INDENTURE  WITNESSETH,  that  in  exercise  of  the  new  trustee. 
power  to  the  said  G.  H.  for  this  purpose  given  by  the  said 
will,  as  hereinbefore  is  mentioned,  and  of  every  or  any 
other  power  in  anywise  enabling  him  in  this  behalf,  he,  the 
said  G.  H.,  with  the  approbation  of  the  said  several  persons 
parties  hereto  of  the  second  part  (testified  by  their  respec- 
tively executing  these  presents),  doth  hereby  appoint  the 
said  I.  E.  to  be  a  trustee  in  the  place  of  the  said  E.  F.  for 
the  continuing  purposes  of  the  said  will.    And  it  is  ^Jv^^fTth"^ 
hereby  agreed  and  declared,  that  when  the  said  sum  of  sums  of  stock. 
£ £ —  per  cent.  Annuities  shall  have  been 


(a)  Aj9  to  the  concurrence  of  persons  beneficially  interested  in  an 
appointment  of  new  tmstees,  see  supra,  p.  608. 

u  u  2 
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pRiOTDiNT  Lin.  transferred  into  the  names  of  the  said  G.  H.  and  L  E.  as 
AppoiHTxxKT  aforesaid,  they,  the  said  G.  H.  and  L  K.,  their  executors^ 
NEW  TBusTEE^'  administrators,  and  assigns,  shall  stand  possessed  of  the 

OF  BUMS  0F8T0CK    gald      SUffiS      of      £ 

▲PPBOl'IUATED. 

— £ like  annuities,  and  £ 


£ —   per    cent. 


Annuities, 

like  annuities,  whereof 
the  same  consists  as  aforesaid,  Upon  the  trusts  and  with 
and  subject  to  the  powei*s,  provisoes,  and  declarations  ap- 
plicable thereto  respectively  by  virtue  of  the  said  will 
In  witness,  &c. 


LIII. 

PBWJiDiHif  uii.  CONVEYANCE  of  freehold  buildings  and  land  vested 
ooimnrAirOT  o?  in  the  stcrviving  trustee  of  a  hospital  upon  the 

HKwrawTM* OP  appointment  of  new  trustees.    Endorsed  on  the 

^A^HARiTT.  original  conveyance  in  trust. 


1.  Parties. 


2.  Recital  of 
deatha  and  re- 
tiremente  of 
trustees. 


8.  —  and  ap- 
pointment of 
new  tmsteeB. 


THIS  INDENTURE,  made,  &c.,  between  the  within- 
named  A,  B.,  of  the  one  part,  and  C.  D.,  of  &c.,  E.  F.,  of 
&c.,  Q.  H.,  of  &c.,  and  I.  EL,  of  &c.,  of  the  other  part; 

Whereas  the  within-named  L.  M,  died  on  the day 

of  — — ,  and  the  within-named  N.  0.  died  on  the day 

of y  and  the  within-named  P.  Q.  died  on  the day 

of ,  and  the  within-named  R  S.  retired  from  the 

trusteeship  of  the  within-mentioned  hospital  in  the  year 

,   and   died   on    the   day  of  ,    and  the 

within-named  T.  U.  died  on  the day  of  ,  and 

the  said  A.  B.  retired  from  the  trusteeship  of  the  said 

hospital  in  the  year ;  And  whereas  at  meetings  duly 

convened  and  held  of  the  governors  of  and  subscribers  to 
the  said  hospital  in  accordance  with  the  laws  and  regula- 
tions thereof,  the  said  C.  D.,  E.  F.,  G.  H.,  and  I.  K.,  have 
been  duly  appointed  trustees  of  the  said  hospital,  and  they 
are  the  present  truHtees  thereof,  but  no  conveyance  of  the 
within-mentioned  hereditaments  and  premises  has  been 
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isade   for   effectuating  any   such   appointments   of  new  prbobdekt  liii. 
trustees,  and  the  same  premises  are  now  vested  in  the  said    oonvstaitob  of 
A.  B.  as  the  last  survivor  of  the  within-named  trustees ;     hbw'trustbes 
And  whereas  the  said  parties  hereto  of  the  second  part    oy  a  oharitt, 
have  requested  the  said  A.  B.  to  execute  such  conveyance  4.  Request  to 
or  assurance  of  the  said  premises  to  them  as  is  hereinafter 
contained,  NOW  THIS  INDENTURE  WITNESSETH,  5.  Witneeeeth 
that  in  pursuance  of  such  request,  and  for  effectuating  such 
appointments  of  new  trustees  as  aforesaid,  and  in  considera- 
tion of  the  premises,  the  said  A.  B.  doth  hereby  grant 
unto  the  said  C.  D.,  E.  F.,  G.  H.,  and  I.  K.,  their  heirs 
and  assigns,  All  and  singular  the  messuages,  tenements, 

hereditaments,  and  premises  situate  in  the  parish  of , 

in  the  county  of ,  in  the  within-written  indenture 

comprised  or  expressed  to  be  thereby  granted  or  assured, 
and  all  other  (if  any)  the  hereditaments  which  are  now 
vested  in  the  said  A.  B.,  upon  the  trusts  of  the  within- 
written  indenture,  or  as  a  trustee  of  the  said  hospital. 
Together  with  their  and  eveiy  of  their  rights,  ease- 
ments, and  appurtenances  ;  And  all  the  estate  and  in- 
terest of  the  said  A.  B.  in  the  said  premises,  To  HAVE  AND  ^-  Habendum  to 

new  trostees 

TO  HOLD  all  the  said  premises  hereinbefore  expressed  to  be  upon  the  trusts 
hereby  granted  unto  and  to  the  use  of  the  said  C.  D.,  conveyimw!'' 
E.  F.,  O.  H,  and  I.  E.,  their  heirs  and  assigns,  subject  as 
in  the  within-written  indenture  is  mentioned,  upon  the 
trusts  and  with  and  subject  to  the  powers,  provisoes,  and 
declarations  in  and  by  the  within-written  indenture  de- 
clared and  contained  concerning  the  same,  or  upon,  with, 
and  subject  to  which  the  same  premises  ought  henceforth 
to  be  held  by  virtue  of  the  within-written  indenture,  or 
the  laws  and  regulations  of  the  said  hospital  or  otherwise. 
[Covenant  by  A.  B,  against  incumbrances.]  In  wit- 
ness, &c.  (a). 


(a)  In  oonnectioii  with  the  above  Precedent,  it  may  be  useful  to  Enactments  re- 
refer  to  the  following  enactments  relative  to  the  appointment  of  lating  to  the  ap- 
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PEKiDEiT  uti.  new  trust^ee  of  cbaritiea  and  other  aaaociatioiiB  : — 2  &  3  Will.  IV- 

c.  57,  s.  3 ;  13  &  U  Vic  o. 60  (the Tniatee  Act.  18dO) ;  andl6 ft  17 

Vic.  c.  137  (the  Charitable  Trusts  Aot,  1853);  aad  the  Amend- 
ment Acta  of  23  4  24  Vic  0.136;  a5  426Vio.  0.112;  32  ft  33  Vic 
c.  110,  aa  to  the  appointment  of  new  trustees,  and  vesting  of  the 
paintmmt  of  trust  estate  by  order  of  courts  of  competent  jurisdiction,  or  of  the 
new  tiuBifiw  of  Charity  ConunissioDers : — 13  &  14  Vie.  0.  28  (Peta's  Act),  proridinf^ 
cfauitice  sod  fQ^  ^jQ  Testing  of  lands  held  in  trtut  for  reUgiouB  and  educational 
tioae.  aaaooiationa,  on  the  appointment  of  new  trustdoe  without  any  ran- 

veyance  (as  to  the  construction  of  which  Act,  aee  Be  Hoghtrm 
Chapd.  2  W.  E.,  631),  extended  by  17  ft  18  Vic.  o.  112,  s.  12,  to 
literary,  scientific,  and  other  associatione ;  and  further  extended 
by  15  &  16  Vic.  c.  49  (school  sites) ;  and  32  A  33  Vic.  o.  26  (borul 
grounds) ;— and  see  16  &  17  Vic.  c.  137,  s.  66,  as  to  lands  formerly 
vested  in  municipal  corporationa  on  charitable  trusts.  See  also 
16  &  17  Vic  c  137,  ss.  48—50 ;  18  A  19  Vio.  c  124,  sa.  15,  37,  as 
to  vesting  the  legal  estate  in  lands  in  the  offii^al  tmstee  of  oharil;^ 
lands  t-'ie  ft  17  Vic  c  137,  m.  62,  63 ;  IS  ft  IS  Vic  c  124,  a.  47 ; 
and  32  ft  33  Vic.  c  110,  s.  14,  as  to  the  exemption  of  sooietiee  sup- 
ported by  voluntary  contributione  and  other  bodiea  fronj  the 
CharitableTruata  Acts:— 35  ft  36  Vic.  0.  24,  as  to  the inoorporatioQ 
of  truateea  of  oharitiaa. 

That  a  conveyance  of  lands  already  in  mortmain,  as  in.  the 
above  Precedent,  need  not  be  enrolled  under  the  Mortmain  Acts, 
see  Aihtim  t.  Jonxt,  28  Beav.  460. 
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ABROAD, 

form  of  will  dealing  with  real  estate  situate,  350  teq, 

trustee  dauses  should  be  inserted,  375 
execution  by  attorney  of  trusts  to  be  performed,  reference 
to  VoL  IIL  as  to,  365 

ACCRUER, 

form  of  clause  of,  where  shares  are  settled,  820,  360 

ACCUMULATION, 

how  limited  by  the  Thellusson  Act,  230,  311,  328,  330 

for  payment  of  debts,  338 

clauses  for,  reference  to  Vol.  III.  concerning,  45 

ADEMPTION, 

doctrine  of,  applies  to  invalid  instrument  confirmed  by 

will,  66 
of  legacies  by  portions,  157 

of  specific  bequest  of  stock  by  change  of  investment,  326 
of  specific  legacy  of  a  debt,  how  provided  for,  378 

ADMINISTRATION, 

order  in  which  debts  should  be  paid,  33,  380 
costs  of  action  for,   included  in  testamentary  expenses, 

33,  zxxix 
how  far  borne  by  personal  estate,  510 

ADVANCEMENT,  see  Advances 
power  of,  its  nature,  44 

out  of  appointed  shares,  278 
purchase  in  name  of  another  when  held  to  be,  103,  xl 
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ADVANCES, 

clause  directing,  to  be  brought  into  hotchpot,  157,  xli 

variation  where  life  interest  given  in  a  fraction  of 
the  residue,  159 
interest  on,  when  charged,  157 
when,  constitute  debts,  158 
when  in  satisfaction  of  portions,  538 

ADVOWSON, 

trusts  of,  553 

ALIENATION,  see  Anticfpation,  Forfeiture 

life  interest  determinable  on,  see  Life  Interests 

ANNUITIES, 

position  of  gift  of,  in  will,  4 

primd  facie  are  for  life  of  donees,  104,  xl 

what  is  gift  of  perpetual,  106 

commencement  of,  105 

are  apportionable  under  Act  of  1870,  105 

when  annuitant  may  claim  value  instead  o^  106 

appropriation  of  fund  for,  usually  directed,  110 

effect  of   fund  becoming  insufficient,    111, 
112,  xl 
when  charged  on  corpus,  111 
determinable  on  bankruptcy  or  alienation,  127,  xl 
not  given  absolutely  must  not  be  purchased  in  name  of 

annuitant,  181 
given  free  of  deduction,  meaning  of  phrase,  402,  458 
as  to  securing  by  term,  or  power  to  limit  term,  460 
different  modes  of  giving  by  will,  493 
when  charged  on  land,  493 

ANTICIPATION, 

real  estate  may  be  subject  to  restraint  on,  124,  321,  580 

best  form  of  gift,  125 
absolute  gift  may  be  subject  to  restraint  on,  322,  xliv 
restraint  on,  when  void  for  remoteness,  592,  xliv 
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APPOINTMENT, 

of  new  trustees,  see  New  Trustees 
by  married  woman,  see  Married  Woman 
of  residue,  when  it  comprises  portions  incompletely  ap- 
pointed, 279,  xliii 
will  exercising  power  of,  how  executed,  268 

general  power  of, 

exercise  of,  what  sufficient,  30,  280 

makes  fund  assets,  30,  280,  583,  xl 
how  far  subject  to  rule  against  remote- 
ness, 226,  662,  580 
gift  under,  is  within  s.  33  of  Wills  Act,  43 
given  by  will  not  exercised  by  will  of  donee  if  he 

predecease  testator,  264 
who  proper  trustees  of  gift  under,  584 
testamentary  power  in  marriage  settlement,  proper 
form  of,  582 

limited  power  of, 

exercise  of,  what  sufficient,  30 

how  far  subject  to  rule  against  remote- 
ness, 226,  277,  281,  xliii 
enlargement  of,  under  doctrine  of  election,  268 

intention  must  be  clearly  expressed, 
283,  290 
gift  under,  not  within  s.  33  of  Wills  Act,  43,  268 
every  power  now  exclusive,  268 
duties  payable  on  gifts  under,  268 
who  proper  trustees  to  carry  out  appointment  under, 
277,  584,  xliii 

among  issue, 

usual  only  in  wills  made  soon  after  marriage,  40 
frame  of  power,  i-?9,  589 

given  to  wife  during  widowhood,  39 
exercise  of,  when  void  for  remoteness,  226, 281,  xliii 

APPORTIONMENT, 

annuities  are  subject  to,  on  death,  105 

of  current  payments  at  testator's  death,  332 
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APPORTIONMENT— c(m/inMe(i 

of  dividendu  between  tenant  for  life  and  remainderman,  333^ 

xliv 
of  charges  between  two  estates  settled  to  different  i^ses,  551 

APPROPRIATION, 

where  directed  for  annuity,  interest  should  be  given  till,  105 
of  fund  for  annuity  usually  directed,  1 10 

effect  of  fund  becoming  deficient.  111,  112,  zl 
annuitant's  right  to  require,  111 
what  proper  investment  for,  110 
whether  to  be  carried  out,  if  prior  trusts  fiul,  271 

ASSIGNMENT, 

by  a  person  to  himself  and  another,  621,  626 

ATTESTATION, 

of  instrument  exercising  powers,  612 
of  wills,  what  proper,  63 
legacy  to  attesting  witness  void,  64 
if  witness  a  trustee,  64 
by  will  to  attesting  witness  of  codicil  good,  64 
to  class,  one  of  whom  is  attesting  witness,  64 

BANKRUPTCY,  Bee  Life  Interests 

BUSINESS, 

stock  in  trade  of,  not  treated  as  consumables,  72,  xxxix 
special  bequest  of,  how  worked  out,  123 
responsibilities  of  trustees  who  carry  on,  161 
effect  of  bequest  of  share  of,  under  power  in  partnership 
deed,  194 

CELIBACY, 

gifts  dming,  38 

CHARITY, 

what  are  charitable  legacies,  128,  xl 
what  legacies  are  within  Mortmain  Act)  129,  132,  x 
when  purchase  of  land  involved^  130,  xli 
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CEARITY— continued 

assets  not  marshalled  in  favour  of,  131,  xli 
effect  of  bequest  out  of  pure  personalty,  131 
gift  with  secret  trust  in  fELvour  of,  131 

with  precatory  direction  to  apply  for,  192 
for  such  charitable  purposes  as  trustees  think  fit,  effect 
01^312 
conveyance    of  land  held  for,   on  appointment  of  new 

trustees,  661 
duties  on  legacies  to,  79 

CHATTELS,  see  Household  Effbots 

settled,  duty  of  trustees  as  to,  67 

distribution  o^  among  legatees,  trustees'  power  to  make, 

67 
gift  0^  to  persons  in  succession  without  trustees,  354 

CHILDEEN,  see  Illegitimate  Children 

gift  to,  as  a  class,  where  one  is  attesting  witness,  65 
of  living  persons,  who  take  under,  307 
of  specified  persons,  is  a  gift  per  capita,  331 
destination  of  income,  when  children  have  attained  vested 

interests  defeasible,  310,  xliii 
trusts   of  real  estate  during  suspense  o^  when  parent 

takes  no  life  interest,  521 
in  ventre  sa  mere^  when  considered  as  bom,  391 
of  testator,  trust  for,  frame  of,  40 

where  gift  to,  nomiuatim,  341 
best  form  of  settlement  on  daughters,  140 
will  of  married  testator  should  provide  for,  490 
income  of  infant  directed  to  be  paid  to  wife,  86,  113, 

202,  xl 
dying  in  testator's  Ufe,  gift  to,  when  saved  from  lapse,  32, 

42,  341 
not  if  gift  to  dass,  42,  115, 
146 
issue   of,    how  provided  for,   41, 
263 
where  gift  to,  nominatim,  341 
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CLASS, 

gift  to,  to  be  ascertained  at  death  of  person  who  prede- 
ceases testator,  201 
gift  to,  effect  of  s.  83  of  Wills  Act  on,  42,  115,  146 

where  one  attesting  witness,  65 
what  is  a  gift  to  designated  persons,  not  to  a  class,  841 

CODICIL, 

use  of  objectionable,  except  for  simple  purposes,  593 
legacies  given  by,  when  cumulatiye,  593 
appointment  of  new  trustee  by,  594 
confirmation  of  will  by,  595 

COLONIES, 

laws  of,  regulating  wills,  850 

wiUs  operative    on  property   in,  should  contain    trustee 

clauses,  875 
duties  payable  in,  how  borne,  xliv 

CONDITION,  9ee  Forfeiturb 

annexed  to  gift,  necessity  of  complying  with,  261 

CONFIRMATION, 

by  will  of  invalid  instrument,  effect  of,  66 

of  settlement,  object  of,  66 
by  codicil,  of  will,  695 

CONSUMABLES, 

gift  of,  for  life  carries  entire  interest,  71 
how  made  available  for  purposes  of  trust,  71 
stock-in-trade  not  treated  as,  72,  xxxix 

CONTINGENT  REMAINDERS, 

how  affected  by  40  &  41  Vic.  a  33,  225,  389 
whether  ulterior  donees  should  take  vested  interests  or  con- 
tingent on  survivorship,  231 
vested  interest  defeasible  more  convenient,  256 
trustees  to  preserve,  how  far  necessary,  389 
trustees  should  be  appointed  to  receive  rents  during  exist- 
ence of,  521 
reference  to  Mr.  Long's  artide  on,  390 


MM 
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CONTRACT, 

entered  into  by  testator  should  be  provided  for  in  will,  61 
for  sale,   land  subject  to,  passes    under  devise  of    trust 
estates,  61,  222 

CONVERSION, 

trust  for,  frame  of,  5,  32,  37 

trusts  of  money  to  arise  from,  6 

power  to  postpone,  position  of  in  will,  6 

trust  for,  more  convenient  than  power  of,  7,  216 

duties  of  executors  as  to,  37 

COPYHOLDS, 

mode  of  devising,  for  sale,  83 

freebench  in,  whether  barred  by  devise,  94 

advisability  of  declaration  as  to,  94 
fines  on  admission  to,  belong  to  tenant  for  life,  419 
power  to  grant  licences  to  copyholders,  reference  to  Vol.  III., 

422 
power  of  enfranchisement,  reference  to  Vol.  III.,  424  ^ 

whether  given  to  tenant  for  life,  424 
settlement  of,  with  freeholds  how  effected,  435 
right  of  lord  to  fines,  on  appointment  of  new  trustee,  643 

CURTESY, 

in  real  estate  settled  to  wife's  separate  use,  99 

DAUGHTERS, 

best  form  of  settlement  on,  140 

frame  of  ultimate  trust  in  settlement  of  share  of,  200,  20 1, 
xlii 

DEBTS, 

payment  of,  out  of  personal  estate  not  directed,  3,  33 

charge  of,  on  real  estate,  3  n,  34,  223,  xxzix,  xlii 

order  of  liability  to,  as  between  different  parts  of  estate, 

34,  380 
satisfaction  o^  by  legacy,  66,  76 
secured  by  mortgage,  see  Mortqaqb  Debt 
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DEBTS^continued 

to  testator,  when  directed  to  be  brought  into  hotchpot,  158, 

xU 
not  extinguished  by  making  debtor  execator,  163 
specific  legacy  of,  liable  to  ademption,  378 
foi^veness  o^  by  will  is  a  legacy,  107 

DISCLAIMER, 

of  trustee  vests  powws  in  continuing  trustees,  654 

DISTRIBUTION, 

whether  intended  that  donees  should  be  alive  at  the  time 
of,  231 

DOMICIL, 

operation  of,  on  will  of  real  estate,  347 

of  personal  estate,  347,  $eq. 
on  liability  to  legacy  and  probate  duty,  349 
on  devolution  of  leaseholds  in  England,  347 
on  wills  made  under  powers,  349 
recent  statutes  as  to  wills  of  British  subjects  domiciled 

abroad,  348 
effect  of  declaration  of  intention  as  to,  347 

DOWER, 

how  barred,  93 

barred  by  general  devise,  94 

priority  of  legacy  in  lieu  of,  94 

DRAINAGE,  see  Improvements 

ECCLESIASTICAL  CORPORATIONS, 

leaseholds  held  under,  enfranchisement  of,  438 

ELDEST  SON, 

meaning  o^  541,  xlv 

ELECTION, 

doctrine  of,  how  made  use  of  to  enlarge  powers  of  appoint- 
ment, 268,  290 
intention  to  raise  must  be  clearly  expressed,  283 
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ENFRANCHISEMENT, 

power  of,  reference  to  Vol.  III.,  424 
with  a  view  to  a  sale,  429 

ESTATE  TAIL,  see  Tail 

EXCHANGE, 

powers  of,  reference  to  YoL  III.  concerning,  426 

EXECUTION, 

of  wills,  what  proper,  63 
of  will  exercising  power  of  appointment,  268 
deed  appointing  new  trustees,  612 

EXECUTORS, 

appointment  of,  9 

statutory  powers  conferred  on,  61 

legacy  to,  when  held  annexed  to  office,  95 

what  sufficient  assumption  of  executorship,  96 
renunciation  cannot  be  retracted,  96 
may  be  limited  to  time,  120 

place,  120 

particular  part  of  property,  121 
convenience  of  limited,  121 

appointment  of  debtor  as,  not  extinguishment  of  debt,  163 
substitution  of,  for  original,  254,  xliii 
duty  0^  as  to  breaking  up  testator's  housekeeping,  255 

conversion,  37 
responsibility  of,  who  carry  on  business,  162 
when  residuary  legatees  should  be  appointed,  526 

EXECUTORY  DEYISES, 

cross,  after  estates  in  fee  compared  with  estates  tail  and 
cross  remainders,  557 

FINES, 

on  renewal  of  lease  belong  to  tenant  for  life,  419 
on  admission  to  copyhold        do.         do.        419 
right  of  lord  to,  on  transfer  of  copyhold  to  new  trustees, 
643 
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FIXTURES, 

whether  they  pass  under  bequest  of  furniture,  26,  221, 
zzxix 

FORFEITURE, 

clause  of,  on  alienation,  127,  168,  321,  xl 

for  non-residence,  496 

on  change  of  religion,  xl 

on  marriage  without  consent,  72,  zl 

with  person  of  another  religion,  xl 
on  non-assumption  of  name  and  arms,  395,  453,  464,  495 
if  donee  disputes  will,  574 
on  non-compliance  with  condition,  261 

FREEBENCH, 

whether  barred  by  devise,  94 

FUNDS, 

proper  description  of  public,  615 

FURNITURE, 

what  passes  under  bequest  of,  26,  221,  xxxix 
specific  bequest  of,  should  be  inserted,  27 
at  particular  place,  effect  of  gift  of,  27 

GENERAL  BEQUEST, 

passes  personal  estate  subject  to  general  power  of  appoint- 
ment,  30 

GENERAL  DEVISE, 

passes  copyholds  and  leaseholds,  30 

passes  real  estate  subject  to  general  power  of  appointment,  30 
operation  of,  on  mortgage  and  trust  estates,  58 
on  estate  contracted  to  be  sold,  60 

GIFT  OVER,  see  Fobfeiturb 

of  what  legatee  does  not  dispose  of,  how  effected,  304,  xliii 
on  death  of  legatee  before  receiving  legacy,  xliii 

division  of  estate,  xliii 
executory,  of  chattels,  354 

GUARDIANS, 

appointment  of  by  father,  10,  62 

by  mother,  10,  62 
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GUARDIANS— cow  tinued 

for  megitimate  childreD,  62,  343,  345 

oflSoe  of,  survives,  62 

appointment  of  by  election  of  infant,  632 

HEIRLOOMS, 

given  in  succession,  practice  as  to,  67 

duty  on,  67 

consumables  cannot  be  bequeathed  as,  71 

settlement  of,  sometimes  effected  by  trust  for  sale,  430 

settlement  of,  reference  to  Vol.  III.,  439 

HEIRS, 

word  not  essential  for  creating  estate  of  inheritance,  388 
devise  to  right,  effect  of,  390,  450 
where  land  gavelkind,  391 

HOTCHPOT  CLAUSE, 

object  and  nature  of,  43 

form  of,  as  regai*dB  advances  made  in  testator's  lifetime, 
157,  xli 

HOUSE, 

devise  of  right  to  occupy,  effect  of,  110 

HOUSEHOLD   EFFECTS, 

what  passes  under  bequest  of,  26,  27 
at  a  particular  place,  effect  of  bequest  of,  27 
distribution  of,  among  legatees,  trustees'  power  to  make, 
67 

ILLEGITIMATE  CHILDREN, 

inequality  of  duty  in  gift  to  testator's,  should  be  provided 

for,  337 
when  included  in  gift  to  "  children,"  339 
gift  to  future,  how  far  vaUd,  340 
existing  should  be  described  by  name,  340 
importance  of  providing  against  lapse  in  gift  to  testator's, 

341 
appointment  of  guardians  for,  by  will,  invalid,  62,  343,  345 

VOL.   IV,  X  X 
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IMPROVEMENTS, 

under  Improvement  of  Land  Acts,  480 

INCOME,  see  Interest. 

necessity  of  provision  for  ascertaining  amount  of;  where 

fractional  part  of  residue  given,  86 
destination  of,  after  objects  have  attained  vested  interests 

defeasible,  256,  310,  xliii 
when  no  object  in  existence,  311,  389,  521, 
xliii 

INCOME  TAX, 

how  far  annuity  can  be  given  free  from,  403  seq. 

INCORPORATION, 

of  other  documents  in  will,  by  reference,  303,  xliii 

INDEMNITY, 

of  trustees,  clause  for,  omitted,  55 

reference  to  Vol.  III.  concerning,  56 

INFANT, 

as  to  empowering,  to  give  receipts,  73,  xl 

legacy  to,  sometimes  directed  to  be  paid  to  guardian,  73 

domiciled  abroad,  how  paid,  73 
children  of  testator,  income  of  legacy  to,  paid  to  mother, 

86,  113,  202,  xl 
leases  of  estates  belonging  to,  412 
may  present  to  living,  553 
power  of,  to  appoint  guai-dian  by  election,  632 

INTEREST, 

on  legacies  runs  from  end  of  year,  28 

unless  otherwise  directed,  28,  184 
exception  when  legatee  a  child,  29,  183 

legacy  specific  portion  of  fund,  584 
gift  of  intermediate,  on  legacy  makes  it  vested,  184,  xlii 
generally  given  till  appropriation,  194 

INVENTORY, 

of  chattels  in  settlement  should  be  made,  67 
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INVESTMENT, 

statutory  powel^  of,  34,  zzzix 
duties  of  executors  and  trustees  as  regards,  37 
Gonvenient  to  allow,  in  names  of  four  trustees  only,  206 
what  is  fair  range  of,  35 
in  securities  of  a  foreign  government,  xxzix 
of  moneys  arising  under  power  of  sale,  441,  443 
as  to  allowing  purchase-money  to  remain  on  security  of 
estate,  84 

JOINT  TENANTS, 

legacy  to,  effect  of  one  predeceasing  testator,  75,  192 

JOINTURE, 

power  of  charging,  reference  to  Vol.  III.,  402 

gift  of,  '  without  any  deduction,'  402 

chargeable  with  what  duty,  409 

term  to  secure,  how  limited,  578 

as  to  empowering  jointress  to  appoint  a  term,  460 

LAND, 

trust  for  investment  of  money  in,  by  reference  to  power 

sale,  441 
by  independent  clause, 443 

LAPSE, 

legacy  to  descendants  of  testator  saved  from,  by  Wills  Act, 

42,  43 
devolution  of  legacy  saved  from,  43,  115 
how  prevented  iu  gifts  to  collaterals,  43 
forgiveness  of  debt  is  liable  to,  by  death  of  debtor,  107 
of  share  of  residue,  263 
of  legacies  given  out  of  residue,  272 

particular  fund,  279,  xliii 

LEASE, 

powers  to,  position  of  in  wiU,  6 

law  as  to,  generally,  412 
for  building,  414,  415 
for  mining,  414 

X  X  2 
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LEASE — ecniintud 

powers  to,  frame  of,  where  there  are  undiTided  shares^  237, 
484 
where  different  properties  are  devised  to  different 
uses,  547 
properties  under  distinct  trusts  cannot  be  combined  in  one, 

415 
fines  on  renewal  of,  belong  to  tenant  for  life,  419 
expenses  of  renewal,  by  whom  borne,  431 
renewal  of,  reference  to  Vol  III.,  437 

LEASEHOLD, 

as  to  including,  in  devise  of  trust  estates,'  59 
legatee  of,  whether  liable  for  arrears  of  rent,  331 

for  repairs,  331 
operation  of  domicil  on  devolution  of,  347 
may  be  bequeathed  for  limited  interest  without  trustees, 

354 
settlement  of,  with  freeholds,  how  effected,  436,  xlv 

subject  to  shifting  clause,  546,  xlvi 
renewable,  see  Lease 
production  of  lessor*s  title  to,  dispensing  with,  55 

LEGACIES, 

specific  and  pecuniary,  position  of,  in  will,  4 

of  goods  at  a  particular  place,  effect  of,  27 

immediate,  to  wife,  usual  and  proper,  28 

when  payable,  27 

interest  on,  see  Interest 

whether  liable  to  debts  before  residuary  realty,  34 

to  attesting  witness,  64 

charities,  128 

executors,  95 

servants,  75 

joint  tenants,  75,  192 
right  of  specific  legatee  to  select,  593 
gift  of,  free  of  duty,  77 

priority  of,  not  altered  by  deferring  payment,  106 
charge  of,  on  real  estate,  223,  xlii 
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LEGkClES'-continued 

secured  by  tenn,  rights  of  legatees^  470 

lapse  of,  how  prevented,  43 

deyolution  of,  preserved  from  lapse  by  Wills  Act,  43, 115 

out  of  residue,  failing,  should  be  restored  to  residue,  272 

particular  fund,         do.         do.         279,  xliii 
by  codicil,  whether  cumulative,  593 
ademption  of,  see  Ademption 
satisfaction  of,  see  Satisfaction 

LEGACY  DUTY, 

on  chattels  bequeathed  in  succession  not  yielding  income, 

67 
gift  of  legacy  free  from,  77 

where  legacy  is  by  way  of  substitution,  78 
on  money  to  be  applied  in  payment  of  debts,  78 
out  of  what  fund  payable,  78 
exemptions  from,  79 
on  charitable  legacies,  79 

in  Ireland,  79 
on  proceeds  of  sale  of  real  estate,  216 

mo^ey  charged  on  land,  216,  474 

partnership  property,  217 

annnities,  402,  458 

charges  on  land  under  powers,  474 

funds  appointed  under  powei's,  584 

colonial  assets,  xliv 

LESSOR, 

trustees  may  dispense  with  production  of  title  of,  on  pur- 
chase of  leasehold,  55 
otherwise  on  mortgage,  55 

LIFE  INTERESTS,  see  Tenant  for  Life 

determinable  on  bankruptcy  or  alienation,  127,  xl. 
difference  between  protected,  and  determinable,  168 
form  of  general  forfeiture  clause,  321 
proviso  reducing  tenancies  in  tail  to,  391,  450 

LOCKE  KING'S  ACT, 

effect  of,  discussed,  249,  xliii 
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LUNATIC, 

gift  of  annuity  for  maintenance  of,  305,  601 

MAINTENANCE, 

legacy  to  child  carries  interest  for,  29 
clause  for,  reference  to  Vol.  III.,  45 

when  vesting  postponed  till  after  twenty-one,  229, 
230 
statutory  power  of  allowing,  45, 183,  xxzix 

how  far  applicable  to  a  devise,  257 
should  not  in  general  be  left  to  implication,  73 
of  children,  gift  to  wife  for,  86,  113,  202,  xl 
cesser  of,  on  forisfamiliation,  86 
when  allowed  on  contingent  legacy,  183 
gift  of,  when  makes  legacy  vested,  184,  xlii 
surplus  income  not  applied  for,  liability  of  trustee  to  account 
for,  601 

MANAGEMENT, 

advisability  of  giving  large  powers  of,  6 

MARRIAGE, 

conditions  in  restraint  of,  how  far  good,  38 

with  person  of  another  religion,  xl 
limitation  until  marriage  good,  38 
condition  as  to  marrying  under  certain  age  without  consent 

good,  72 
what  is  sufficient  consent  to,  72,  xl 
revocation  of  will  by,  19,  681 

MARRIED  WOMAN, 

may  dispose  of  real  estate  settled  to  her  separate  use,  99 
in  default  of  disposition  husband  entitled  to  curtesy,  99 
mode  of  settling  real  estate  to  separate  use  of,  99 
real  estate  may  be  subject  to  restraint  on  anticipation,  124, 

321,  580 
best  form  of  gift  for  this  purpose,  125 
absolute  gift  to,  may  be  subject  to  restraint  on  anticipa- 
tion, 322,  xliv 
appointment  by,  280 

does  not  raise  case  of  election,  292 
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MARRIED  WOMAH^— continued 
exercise  of  powers  by,  580 
testamentary  capacity  of,  679,  580 
exercise  of  testamentary  power  by,  makes  fund  liable  to 

debts,  583 
appointment  of  executor  by,  effect  of,  585 
testamentary  power  of,  usually  contingent  on  predeceasing 
husband,  582 

MERGER 

how  affected  by  Judicature  Acts,  447 

MINERALS, 

may  be  sold  separately  from  surface,  81 
definition  of,  81,  415 
as  to  leases  of,  reference  to  Vol.  III.,  414 
right  of  tenant  for  life  to,  388,  414,  xliv 
power  to  reserve  on  partition,  425 

MINORITY.    See  Maintenance 

application  of  rents  during,  clause  as  to,  399,  seq.y  455 

MONEY, 

what  passes  under  bequest  of,  27,  99,  xl 
arising  from  sale  under  power,  how  dealt  with,  441 
to  be  laid  out  in  land,  trusts  of  effected  by  reference  to 

power  of  sale,  441 
by  independent  clause,  443 

MORTGAGE  DEBT, 

importance  of  providing  for  payment  of,  3,  223,  253 
incidence  of,  how  affected  by  Locke  King's  Act,  249,  xliii 
transfer  of,  to  new  trustees,  619 

MORTGAGE  ESTATES, 

operation  of  general  devise  on,  58 
special  devise  of,  usually  inserted,  58,  60 

where  placed,  9 
when  personal  representative  can  convey,  60 
transfer  of,  on  appointment  of  new  trustees,  650 

MORTMAIN  ACT.    See  Charity 

what  legacies  are  within,  128,  130,  xl,  xli 
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MORTMAIN  ACT— continuffl 

what  property  is  within,  129 
does  not  apply  to  colonies,  132 

conveyance  of  land  already  in   mortmain  need    not  be 
enrolled,  662 

NAME  AND  ARMS  CLAUSE, 

nature  and  frame  of,  395,  453,  464,  495 
ignorance  of,  on  part  of  devisee  does  not  prevent  forfeiture, 
395 

NEPHEWS,  NIECES, 

meaning  of,  should  be  defined,  231 

NEXT  OF  KIN, 

gifts  to,  4 1 

difference  between  trust  for,  and  for  pei-Ronal  representatives, 

201 
frame  of  trust  for,  to  exclude  husband,  200,  xlii 

OPTION, 

to  purchase,  time  for  exercising,  261 

effect  of  giving,  compared  with   b|  ccific  devise  with 
hotchpot  clause,  262 

PARTITION, 

power  of,  reference  to  Vol.  III.,  425 
authorised  by  power  of  exchange,  425 
under  Partition  Act,  425,  xlv 
under  Inclosure  Acts,  425 

PERPETUITIES,  RULE  AGAINST, 
importance  of  observing,  2,  232 
application  of,  where  vesting  postpo  ned  after  twenty-one,  226 

to  shifting  clause  as  to  leaseholds,  xlvi 
gift  to  class,  if  some  objects  too  remote,  void,  226 
doctrine  of  election  not  applied  so  as  to  evade,  291 
dispositions  subsequent  to  estates  tail  when  void,  474,  xlv 
application  of,  to  appointments  under  powers,  see  Appoint- 
ment 
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PORTIONS, 

reference  to  Vol.  III.  as  to,  409,  536,  539 
satisfaction  of,  by  advances,  538 

trusts  for  raising  on  failure  of  primary  limitations,  validity 
of,  474,  xlv 

POWERS, 

of  appointment,  see  Appointment 

given    to    trustees,  whether   extended    beyond   surviving 

trustee,  32 
discretionary,  when  interfered  with,  167,  xl 
priorities  of,  should  be  defined,  428 
frame  of,  where  two  estates  settled,  547 
execution  of  instruments  exercising,  268,  349,  612 
formalities  required   by   power   not   referred  to  in   deed 

executing,  612 
will  made  under,  liable  to  legacy  and  probate  duty,  582 

appointment  of  executors  by,  584 

PRECATORY  DIRECTION, 
what  is,  51 

to  donee  to  apply  legacy  in  charity,  effect  of,  192 
appointment  coupled  with,  does  not  raise  election,  283 

PROTECTOR  OF  SETTLEMENT, 
objections  to  appointing,  531 

PURCHASE-MONEY, 

power  to  allow  time  for  paj-ment  of,  useful,  84,  354 

RECEIPT, 

clause,  unnecessary,  8,  55,  445 

as  to  empowering  infant  to  give,  73,  xl 

REFERENCE, 

effect  of  words  of,  in  trusts,  430 

RELIGION, 

forfeiture  on  change  of,  xl 

REMAINDERS,  see  Contingent  Remainders 

comparison  of,  with  executory  devises,  557 
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RENEWAL,  9«e  Lease 

RENT-CHARGES,  tet  Jointure 

powers  and  remedies  ancillary  to,  reference  to  Vol.  III.  as 

to,  4G0 
limitation  of,  *  without  deduction,'  402,  458 
different  modes  of  securing,  49  S 
as  to  giving  power  to  appoint  a  term  for  securing,  460 
when  charged  primarily  on  personal  estate,  493 

RENTS,  H€  Income. 

RESIDENCE, 

forfeiture  clause  to  enforce,  objectionable,  496 

RESIDUE, 

rule  as  to  partial  failure  of  bequest  o^  263 
legacies  out  of,  failing,  should  be  restored  to,  272 
appointment  of,  when  it  comprises  portions  of  fund  incom- 
pletely appointed,  279,  xliii 
reyocation  of  bequest  of  share  of,  599 
gift  of  income  of  fractional  part  o^  86 
legatee  of,  when  appointed  executor,  526 

REVERSION, 

rights  of  tenant  for  life  as  regards,  zxxix 

REVOCATION, 

clause  of,  to  what  it  should  extend,  26 

in  will  under  power,  681 
by  marriage,  of  will  under  power,  581 
of  bequest  of  share  of  residue,  599 

SALE, 

general  devise  and  bequest  for,  frame  of,  5 
trust  of  money  to  arise  from,  6 
power  to  postpone,  position  of,  in  will,  6 
trust  for,  provisions  ancillary  to,  33 

of  surface  and  minerals  separately,  81 

of  copyholds,  bow  framed,  83 
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SALE — continued 

tnist  for,  time  for  payment  of  piirchase-monej,  allowed,  84, 
354 
should  not  be  postponed  till  after  death  of  tenant 
for  life,  379,  380 
power  of,  reference  to  Vol.  III.  as  to,  426 
statutory,  433 

where  there  are  undivided  shares,  237,  484 
where  different  properties  are  devised  to  different 
uses,  547 
power  to  concur  in^  with  trustees  of  other  property,  85 
to  trustees  for,  to  purchase,  84 

SATISFACTION, 

by  will,  of  liability  under  covenant  in  settlement,  66 
portion,  66,  157 
debt,  66,  76 
by  advances,  of  portions,  538 

SCOTLAND, 

land  in,  devisable  by  English  will,  350 
heritable  securities  in,  are  personal  estate,  350 

SECURITIES  FOR  MONEY, 

what  passes  by  bequest  of,  xl 

SERVANTS, 

bequest  to,  75 

who  included  in,  75 

domestic,  who*included  in,  75 

should  be  in  addition  to  arrears  of  wages,  75 

SETTLED  ESTATES  ACT,  1877, 

alterations  effected  by,  as  regards  leases,  412 

as  regards  sales,  <&c.,  426 

proceeds  of  sale,  427 

SETTLEMENT, 

of  real  estates  by  will, 

positioQ  of,  in  will,  10 
structure  of,  386 
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SETTLEMlEIHT— continued 

of  real  estates  by  will, 

different  kinds  of,  387 
mode  of  fiuming  limitations,  526,  528 
copyholds  and  leaseholds,  how  settled,  387 
objections  to  appointing  protector  of,  530 

on  marriage, 

confirmation  of,  by  will  when  advisable,  66 

covenant  in,  satisfaction  of,  should  be  clearly  ex- 
pressed, 66 

gift  to  trustees  of  daughter's  settlement,  how  framed, 
115 

transfer  of  real  estate  subject  to,  to  new  trustees, 
624,  634 

SHARES, 

legatee  of,  whether  liable  for  future  calls,  332 

as  to  sale  or  lease  of  undivided  shares  of  real  estate,  85, 237, 

484 

SHIFTING  CLAUSES, 
nature  of,  395 

reference  to  Vol.  III.  as  to,  524 
frame  of,  when  a  term  is  limited  to  the  trustees,  495 
to  enforce  residence,  496 
on  accession  to  family  estate,  541 
to  title,  541 

to  estate  of  specified  value,  543 
settlement  of  leaseholds  subject  to,  546,  xlvi 

STAMPS, 

on  appointment  of  new  trustee,  609 

STATUTES, 

27  Hea  8,  c.  10.  Uses 626 

12  Car  2,  c.  24.  Guardians 62 

4  W.  &  M.,  c.  1.  Land  tax 406 

9  Geo.  2,  a  36.  Mortmain  .                 .128, 129,  130,  132 

36  Geo.  3,  c  52.  Legacy  duty  .         .         67,  218,  268,  474 

39  Geo.  3,  c.  73.  Legacy  duty 79 
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STATUTES— con<t«wc^ 

39  &  40  Geo.  3^  c.  98  Accumulation  230,  311,  328,330,  338,339 

45  Geo.  3,  c.  28  Legacy  duty         .        .        .       216, 474 

48  Geo.  3,  c.  149  Legacy  duty 217 

55  Gea  3,  a  184  Legacy  duty         ...         79,  217 
c.  192  Copyholds       .... 

56  Geo.  3,  o*  56  Legacy  duty 
1  Wm,  4,  c.  65                Leases 


94 
79 
414 
662 
407 
530 


2  (fe  3  Wm.  4,  c  57         New  trustees  of  charities 
0.  119       Irish  tithe  commutation  . 

3  &  4  Wm.  4,  c»  74         Fines  and  recoveries 

c  105       Dower 93,  94 

c.  106       Inheritance  ....  ,390 

4  &  5  Wm.  4,  c.  22       •  Apportionment          .  .         .  332,  333 

7  Wm.  4  and  1  Vict.  /  _.„    .   .  1 1  «♦  «^„ 

<i  Wills  Act     .         .        .  .      11  et  seq. 

c  26                          t- 
. 8.    3  .        .  .        .     82,  94 

8      .        .  .        .580 

■■■ '    ■ —    9 .         .  •         •     .       o3 

10      .        .  .      268,585 


~  ss.  14,  16  .  .         .     .       64 

-  8s.  18,  24  .         .         .40 

-  8.  20  .        .     .     595 
24     .  .      107,580 


- ^ — - .    — ' ' 26  .         .        .      30,  80 

27    .         .         .       279,  580 

33,  42,  72, 115, 138, 

165, 19B,  262,  2C8,  292,  318,  341,342 

5  &  6  Vict.  0.  35  Income  tax  .  .  .  403,  404,  405 
c.  82  Legacy  duty       ...             79, 80 

6  <fc  7  Vict.  c.  85  Attesting  witnesses  ...  64 
8  Vict.  c.  16  .  Transfer  of  debentures  .  .  621 
8  &  9  Vict.  c.  76  Legacy  duty  .  216,  268,  474 
c.  106  Real  property         .         .         .     388, 390 

13  &  14  Vict,  a  28        Peto's  Act 662 

c.  60  New  trustees         ....     662 

14  &  15  Vict.  c.  99  Attesting  witnesses         ...       64 
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STATUTES— con^tntierf 

15  <k  16  Yiot  c.  24  Execution  of  wills      .        .        .    .      63 
" c.  49        New  trustees 662 

16  &  17  Vict  c.  34  Income  tax        .        .        .  403,  404,  406 

a  51  Succession  duty     .        .  79,  80,  217,  268 

c.  137  Charitable  trusts                 .         .60,  662 

17  &  18  Vict.  c.  112      New  trustees 662 

a  113  Locke  King's  Act        4,  34,  223,  249,  509 

18  k  19  Vict.  c.  124  Charitable  trusts    ....     662 
20  t  21  Vict.  c.  77        Probate 96 

22  &  23  Vict.  c.  35        Ld.  St  Leonards'  Act,        .  223,  390, 

612,  621,  626 

23  Vict  c.  15  Probate  duty     .        .        .        .     .     584 
23  &  24  Vict.  c.  38        Investments  .        .        .        . 

c.  124      Ecclesiastical  leases       .        ...    438 

c.  136      New  trustees  ....     662 

c.  145      Lord  Cranworth's  Act,  •     236,  353,  399, 

423, 426,  433,  487 

8&  1,  2      .     .       33 

8.  26      45, 183, 257 

330 

8.  27  612,  613 

88.  27,  28,.  29       66 


s.  30     .  61,  97 

24  &  25  Vict  0.  121       Domicil 347 

25  k  2^  Vict  c.  108  Sales  of  mmeral  property          81,  82,  433 
c.  112  New  trustees         ....     662 

27  &  28  Vict  c.  114  Improyenent  of  land      ...       35 

28  k  29  Vict.  c.  78  Mortgage  debentures         .         .     .       35 

30  &  31  Vict  c.  69  Locke  King's  Act  Amendment     4,  34, 223, 

250 

31  &  32  Vict.  c.  40  Partition  and  sale  .         .        .         .     425 
c.  101  Real  estate  in  Scotland      .        .     .    350 

32  <fc  33  Vict.  c.  26  New  trustees          .                 .         .662 
c,  110  Charitable  trusts   ....     Q%i 

33  Vict.  c.  14  Naturalization 349 

33  &  34  Vict.  c.  35  Apportionment     .        ,       105,  322,  333 
c.  56  Improvement  of  land         .        .     .    480 
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STATUTES— om^inwec^ 

33  <k  34  Vict.  c.  97        Stamp  duty 609 

34  <k  35  Vict  c.  84  Improvement  of  land         .        .    .    480 

35  &  36  Vict.  c.  24  Charitable  trusts    .         .        .         .     662 

36  &  37  Vict.  c.  66  Judicature  Act  .         .                   121, 446 

37  &  38  Vict.  c.  33  Settled  estates        ....    412 
c.  37  Exclusive  appointments       .         .  39,  268 

c.  78         Vendors  and  purchasers  .  55,  60 

'    c.  94         Real  estate  in  Scotland  .        .         .     350 

38  6c  39  Vict  c.  55         Improvement  of  land  .         .     .     480 

c,  83  .  Local  loans  .        .        .      •  .      •     34, 35 

c.  87         Land  transfer 60 

39  &  40  Vict.  c.  17  Partition  and  sale .        .        .         .    425 
a  30  Settled  estates .        .        .           412, 426 

c  56        Partitions    •         .         .         .       425,  427 

40  &  41  Vict.  c.  18         Settled  estates  81,  92,  388,  412,  413,  414, 

415,  419,  422,  426,  429,  455,  484 
c.  31         Improvement  of  land     .        .         .     480 

a  33        Contingent  remainders.  225,  256,  308, 388 

c.  34        Locke  King's  Act  Amendment    4,  34,  223, 

250,  251 

Colonial  Acts  as  to  wills 351,  352,  353 

Indian  Succession  Act,  1865  « 347 

STOCK, 

legacy  of,  whether  specific,  demonstrative,  or  general,  303 

SUCCESSION  DUTY, 

on  proceeds  of  sale  of  real  estate,  217 
on  jointure  created  by  deed,  409 

SURVIVORSHIP,  see  Accruer,  Joint  Tenants 
as  to  making  vesting  contingent  on,  231 

TAIL, 

mode  of  limiting  estates  in,  388 

frame  of  limitations,  where  sons  take  in  tail  after  estates  in 
tail  male,  429 

where  daughters  and  their  issue  are  postponed  to 
issue  of  sons,  528 
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TAIL — continued 

firame  of  limitatioiifl,  where  tevtator's  possible  iasae  Bhould 

be  proYided  for,  490 
dkpoeitioDB  subsequent  to  estates  tail,  protected  by  prior 

term,  Toid  for  remoteness,  474,  xIt 
limitations  in,  when  preferable  to  estates  in  fee  with  cross 

exeeatoiy  devises,  557 
as  to  catting  down  estates  tail  of  persons  bom  in  testator's 

life  to  life  estates,  450,  526 

TENANT  FOR  LIFE, 

his  rights  as  regards  waste,  387,  497,  xliv 
as  regards  minerals,  414,  xHt 

lepaiiB,  497,  xIt 
in  case  of  rerersion,  xzzix 
may  be  appointed  trustee,  635 
right  of,  to  fines,  419 

contribution  to  expenses  of  renewal  of  leases,  431 
TIMBER 

rights  of  tenant  for  life  as  to,  387,  xliv 
TRADE,  see  Business 

TRUSTEE  CLAUSES, 

omission  of,  .usual^  8 

reforenoe.  to  Vpl.  III.,  fts  to,  55 
TRUST  ESTATES, 

operation  of  general  devise  on,  58 

special  devise  of,  usually  inserted,  58 

where  placed,  9 

passes  estates  contracted  to  be  sold,  60^ 
222 

devisee  of,  how  far  he  can  exercise  powers,  59,  651 

leaseholds,  as  to  including  in  devise  of,  59 

when  they  vest  in  legal  personal  representative,  60 

transfer  of,  on  appointment  of  new  trustees  of  will,  650 
TRUSTEES, 

powers  of,  whether  extended  beyond  survivor  of,  32,  59 

*'  bare,''  meaning  of,  60 

for  sale,  $ee  Sale 

legacy  to,  when  held  annexed  to  office,  96 
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TRUSTEES— «)n<tnM^rf 

may  not  make  profit  out  of  trust,  135 

who  proper,  to  execute  trusts  of  appointment,  253,  xliii 

as  to  employment  of  several  sets  of,  446,  458,  488 

release,  when  given  to  retiring,  607,  617 

meaning  of  phrase  "refusing  or  declining  to  act,"  619 

appointment  of  new, 

law  relating  to,  references  given  to,  608 
power  to  appoint  usually  omitted,  8 
formerly  necessaiy,  605 
given  by  statute,  605 

not  applicable  to  property 
abroad,  375 
persons  by  whom  power  exercisable,  608 

•whether  by  retiring  or  refusing  trustees, 

654 
when  beneficiaries  should  concur,   608, 
630 
as  to  appointing  cestui  que  trust,  648 

tenant  for  life,  635 
female,  609 
when  made  by  indorsement,  606 

by  distinct  instrument,  606 
under  will  more  complex  than  under  settlement,  650 
recitals  proper  in,  607,  618,  648 
wording  of  power,  as  to  following,  611,  614 
form  of,  under  statutory  power,  614,  651 
as  to  reducing  number,  640,  xlv 
transfer  of  real  estate,  how  effected,  624,  626,  634 
mortgage  debt,  619 
personal  estate  to  continuing  and  new 

trustees,  626 
debentures,  621 
land  in  trust  for  charity,  661 
general  words  in,  effect  of,  657 
right  of  loi'd  to  fines  on  transfer  of  copyholds,  643 
form  of  declaration  of  trust,  613 
execution  of  instrument,  mode  of,  612 

VOL.    IV.  Y   Y 
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TULUSTEES-^continued 

appointment  of  new, 

right  of  retiring  trustee  to  release,  607 

have    evidence    of  ap- 
pointment, 617 
stamp  duty  on,  609 

TWENTY-ONE, 

postponement  of  vesting  till  after,  when  valid,  226 

frame    of    maintenance    and    accumulation 

clauses  in  case  of,  229,  230 
statutory  power  of  maintenance  not  appli- 
cable, 45 
trusts  of  income  after  objects  have  attained, 
21,  229 

VENDOR  AND  PURCHASER  ACT,  1874, 

enactments  as  to  mortgage  and  trust  estates,  60 

enables  production  of  lessor's  title  to  be  dispensed  with,  55 

VENTRE  SA  MERE, 

child  in,  when  considered  as  bom,  391 

VESTING, 

as  to  postponing  till  after  twenty-one,  see  Twenty-one 

on  marriage  with  consent,  72 

of  legacy,  by  gift  of  intermediate  income,  184 

as  to  making,  dependent  on  survivorship,  231 

difference  between  a  vested  gift  subject  to  a  gift  over  and  a 

contingent  gift,  256 
right  to  income  in  former  case,  256,  310 
of  remainders,  right  to  rents  until,  311,  389,  621 

WASTE, 

tenant  for  life  impeachable  for,  387,  497,  xliv 

as  regards  minerals,  414,  xliv 

WIFE, 

jiurchase  of  stock  in  joint  names  of  self  and,  103,  x 
iucome  of  infant  children  usually  made  payable  to,  86,  113, 
202,  xl 
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WIFE — continued 

taking  life  interest  in  fractional  part  of  estate  should  be 

protected  against  advances  to  children,  159 
gift  to  testator's,  valid  though  not  legally  married,  341 
immediate  legacy  to,  usual  and  proper,  28 

WIDOWHOOD, 

gifts  during,  38 

power  to  appoint  during,  39 

WILLS, 

difficulty  of  drawing,  1 

objects  to  be  attended  to,  I 

general  frame  of,  3 

as  to  property  comprised  speak  from  death,  40 

as  to  objects  of  gift  speak  from  date,  40 

execution  of,  formalities  to  be  observed,  63  * 

documents  referred  to  in,  are  incorporated,  303,  xliii 

by  what  local  law  regulated,  347 

of  real  estate  abroad,  350 

in  Scotland,  350 

in  the  Colonies,  350 

in  India,  352 
made  under  a  power,  see  Power 
of  married  women,  see  Married  Wouex 
confirmation  of,  by  codicil,  595 

WILLS  ACTS, 

1  Vict.  c.  26,  11  et  seq. 

operation  of  general  devise  or  bequest  under,  30 
of,  on  wills  of  married  women,  40,  580 

on  gift  to  attesting  witness,  64 
ofs.  33,  32,42,115,  165 
15  &  16  Vict.  c.  24,  as  to  execution  of  wills,  63 
24  &  25  Vict.  c.  114,  as  to  domicil  and  execution,  348 

WITNESS, 

attesting,  legacy  to  void,  64 
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ABROAD, 

will  devising  land  situate,  345 

declaration  that  property  situate,  will  be  dealt  with  by 
separate  will,  353  n. 

will  devising  West  Indian  estates,  361  n. 

power  to  trustees,  to  act  independently,  371 

ACCOUNTS, 

right  of  cestuis  que  trust  to,  controlled,  210 
direction  as  to  auditing  trustees',  324  n. 

ACCRUER,  CLAUSE  OF, 

to  other  legatees, 

of  realty,  on  death  under  twenty-onewithout  issue, 

to  other  children  as  tenants  in  common,  258,  563 
of  personalty,  on  death  in  testator's  life  or  under 

twenty-one,  without  issue,  to  other  children  as 

tenstnts  in  common,  342  n. 
of  one  settled  share  of  residue  to  other  children  as 

tenants  in  common,  294 
similar  clause,  where  sharas  of  daughters  are  settled, 

142,  146 
of  settled  share  of  residue,  to  children  who  survive 

testator,  and  attain  twenty-one,  or  die  in  his  life 

leaving    issue,  the  shares    of    daughters  being 

settled,  171 
similar  clause  as  to  real  estate  to  children  who 

survive  testator,  or  die  in  his  life  leaving  issue, 

244 
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ACCRUER,  CLAUSE  OF--€onttnued 

by  addition  to  other  shares, 

general  proviso  for,  of  settled  shares,  320  d. 

where  shares  of  residue  settled  on  legatees  and  their 

children,  319 
the  same,  another  form,  359 

ACT  OF  PARLIAMENT, 

power  to  trustees  to  apply  for,  50G 

ACCUMULATION, 

clause  for,  of  rents  of  settled  real  estate, 

during  minority,  for  minor  who   attains   a 

Tested  interest,  398 

variation  whereno  shifting  clause,  399  n.,402  n. 
where    statu toiy    power  of  sale, 

399  n. 

where  accumulations  to  be  settled, 

400  n. 

during  contingency  of  remainders,  395  n, 

clause  for,  of  income  of  personal  estate, 

following  maintenance  clause,  ordinary,  where  residue 

settled  on  wife  and  children,  44 

do.  adapted  to  various  sets  of  trusts,  46  n.,  117  n. 

do.  extending  to  children  and  grandchildren,  149  n. 

do.  where  twenty-five  age  of  majority,  229 
do.  short  form,  202,  203 

clause  for,  of  mixed  fund  of  real  and  personal  estate,  229,  247 
direction  to  accumulate  whole  income  of  expectant  share,  48, 

116 
where  alternative  trusts,  109 
direction  for,  on  cesser  of  determinable  life  interest,  168 
for  twenty-one  years,  328,  330 
to  pay  debts,  337 

of  part  of  income  till  children  attain  twenty- 
four,  357 
proviso  limiting  to  twenty-one  years  from  death,  230 

ADEMPTION, 

clause  providing  against,  in  bequest  of  debt,  377 
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ADVANCEMENT,  POWER  OF, 

out  of  real  estate, 

by  sale  or  mortgage,  248,  257 

by  roortgnge,  563 

out  of  accumulated  rents,  see  Minoritt 

out  of  personal  estate, 

ordinary,  where  previous  life  interest,  101 

where  life  interest  determinable,  43, 173  n. 
short  and  wide  form,  202 
applicable  to  several  sets  of  trusts,  45  n.,  117  n. 

to  shares  settled  on  brothers  and  sisters, 
318 
for  grandchildren,  147,  170  n.,  275,  329 
for  children  and  grandchildren,  230 
where    part    of    income    to   be    accumulated    for 

twenty-one  years,  341 
out  of  legacy  for  infant,  74 

capital  for  tenant  for  life,  271,  315 
portion  charged  on  real  estate,  537 
given  by  will  exercising  power  of  appointment,  27S 
by  reference  to   instrument   creating  power, 

556,  592 
in  codicil  by  reference  to  will,  601 
declaration  that  advancement  to  be  made  out  of  parti- 
cular moiety,  203 
to  be  taken  into  ac- 
count only  in  cer 
tain  events,  537 
ADVANCES 

made  previous  to  will, 

to  be  considered  gifts,  107  u. 

brought  into  hotchpot,  288 
on  daughters'  marriage,  to  be  brought  into  hotchpot, 

166,  199 
not  to  be  debts,  but  to  be  brought  into  hotchpot, 

159  n. 
to  be  taken  at  fixed  sum,  158 

into  account  in  computing  residue,  159  n. 
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ADVANCES— co/i^mwfcf 

made  previous  to  will, 

alteration  of  amount  of  legacy  in  conBequence  o^  597 
recital  that  testator  has  made,  137,  616 

do.  under  power  of  appointment,  590,  597 

do.  on  son's  marriage,  597 

do.  on  daughter's  marriage,  590,  598 

made  subsequent  to  will, 

to  be  brought  into  hotchpot,  156 
in  satisfaction  of  portions,  538 
past  and  futura  to  be  brought  into  hotchpot,  157  n. 

ADVOWSON, 

trustees  to  present  to,  during  minorities,  547 
AGE,  tee  Children,  Twenty-Five 

gifts  to  persons  attaining  specified ; 

testator's  children  attaining  twenty-one,  39 

later  age,  225,  272,  570 
vested  interest,  but  enjoyment  postponed  to  twenty- 
four,  355,  359 
grand-children  attaining  twenty-one,  306,  329 

ALIENATION, 

gift  of  life  interest  determinable  on,  166,  269 
do.  short  form,  168  n. 
do.  in  moiety  to  daughter's  husband  surviving  her, 

172 
do.  in  real  estate,  499  n. 
proviso  determining  life  interest  on,  320 
for  cesser  of  annuity  on,  126,  182 
.  general  proviso  against,  applicable  to  terminable  and  re- 
versionary interests,  322  n. 
restraint  on,  by  married  women, '««<  Anticipation 

ALLOTMENT,  see  Appropriation 

ANNUITY, 

gift  of,  for  life,  1 04 

for  separate  use,  104  n.,  125,  180 
reducible  on  marriage,  103  n. 
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ANNUITY— con^wMtfc? 

gift  of,  reducible  on  marriage,  short  form,  240 
determinable  on  bankruptcy,  <Src.,  306 
for  a  term,  with  gross  sum  to  be  paid  at  expiration 

of  term,  193 
of  such  sum,  as  with  other  income  will  make  fixed 

sum,  355 
free  of  duty,  125 

in  priority  to  other  bequests,  103,  181,  378 
to  two  persons  and  survivor,  326 

and  their  issue,  327  n. 
for  maintenance  of  lunatic,  305 
direction  as  to  payment  of,  104 
to  pay  weekly,  125 
monthly,  181 
charged  on  general  real  estate,  125 

do.  if  personalty  deficient,  379 
specific  real  estate,  127,  240 
on  interest  of  capital  in  business,  193 
on  share  in  partnership,  197 
trusts  of  term  to  secure,  492 
direction  to  purchase  stock  to  answer,  110 
pay  out  of  general  income,  326 

do.  till  purchase  of  stock,  110 
profits  of  business,  181 
power  to  appropriate  fund  to,  112  n.,  444  n. 

provision,  if  fund  deficient,  112  n. 
to  purchase  Government,  181 
for  executors  to  require  security  for,  197 
residuary  legatee  to  give  security  for,  181 
devisees  to  pay  equally,  241 
two  sons  legatees  of  business  to  pay  in  specified  proportions, 

196 
option  to  take  gross  sum  in  lieu  of,  104 
proviso  for  cesser  of,  on  alienation,  126,  182 
on  cesser  to  sink  into  residue,  111 

into  hereditaments  on  which  charged,  127 
to  be  applied  for  annuitant*s  family,  182 
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ANNVlTY^eontinued 

recital  of  cesser  by  death,  658 

appropriation  of  stock  for,  658 

ANTICIPATION, 

gift  of  absolute  interest  in  real  estate  with  restraint  on,  124 

life  interest             do.  do.  462 

rent-charge              do.  do.  460 

life  interest  in  personalty  do.  87, 317 

annuity  do.  104  n.,  125,  180 

general  proviso  prohibiting,  322  n. 

APPOINTMENT, 

of  executors,  $ee  Executors 
of  trustees,  see  Trustees 

dispositions  conferring  power  of, 

over  real  estate,  general  power,  99,  124,  141 

among  children  and  issue,  giving  powers 

usual  in  strict  settlement,  561 
to  sons  in  succession,  562  n. 
life  interest  to  husband,  243 

wife,  564 
over  personal  estate,  among  children  and  issue,  101, 

140 
do.  short  form,  170 

do.  confined  to  widowhood  of  donee,  38 
among   brothers    and    sisters    and 

their  issue,  273 
life  interest  to  husband,  102 

do.  including  accruing 

shares,  142 

do.  determinable  in  a 

moiety,  172 

dispositions  in  exercise  of  power  of, 

of  general  power,  by  married  woman,  582 
alternative  powers,  do.,  587 

of  limited  power,  real  and  personal  estate  among 

chUdien,  287 
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APPOINTMENT— conftVitttfcf 

diBpositions  in  exercise  of  power  of, 

of  limited  power,  appointment    of  jointure    and 

portions,  575 
life  interest  to  husband,  590 
specified  sum  to  child  at  twenty- 
three,  278 
to   daughters  attaining  twenty- 
three,  and  their  issue,  279 
younger  children,  555 
children  in  unequal  shares,  590 
to  non-objects   of  power   under 

doctrine  of  election,  290 
of  business,  under  power  in  j>art- 
nership  deed,  194 
recital  of,  by  deed  poll,  under  a  settlement,  597 
of  non-exercise  of,  630 

APPORTIONMENT,  POWER  OF, 
gift  of  general,  to  trustees,  54 
of  expenses  between  general  estate  and  particular  share, 

299 
of  rent  between  house  and  furniture,  70  n. 
of  purchase  money  or  rent  of  undivided  shares,  85  n. 
of  charges  on  appropriation  of  residuary  estate,  238,  367 
of  jointures    and  portions  where  two  estates  settled  to 

different  uses,  552  n. 

APPROPRIATION, 

direction  for, 

of  fund  to  answer  annuity,  112  n. 

sum  out  of  residue  for  son  and  family,  269 

yoimger  children,  570 
stock  out  of  residue,  303 
.    not  to  take  place  if  primary  trusts  fail  in  testator's 
life,  271 
proviso  if  fund  deficient,  112  n.,  213 
interest  to  be  given  till^  193,  336 
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APPROPRIATION— c(w/t«w«Z 

power  of, 

of  residue  specifically  among  legatees,  153 

do.  comprising  real  and  personal  estate,  154  n. 
do.  property  chiefly  land,  295-6 
do.  where  no  trust  for  conversion,  237 
do.  with  further  power  to  allot  among  class  in 
remainder,  366  seq. 
of  part  of  residue  for  annuities,  444  n. 
recital  of,  of  stock,  658 
ARRANGE,  tee  Comfromise 
ATTESTATION  CLAUSE, 

form  of,  63 
ATTORNEY, 

power  of  delegation  to,  361 

power  to  appoint,  for  absent  trustees,  372 

AUDIT, 

provision  for,  of  trustees'  accounts,  324  n. 

AUSTRALIA, 

will  of  property  in,  345 

BANKRUPTCY; 

gift  of  life  interest  determinable  on,  166,  269 

do.  short  form,  168  n. 

do.  in  moiety  to  daughter's  husband  surviving  her,  172 

do.  real  estate,  499  n. 

proviso  determining  life  interests  on,  320 

for  cesser  of  annuities  on,  126,  182 

•       general  proviso  applicable  to  terminable  or  reversionary 

interests,  322  n. 

BROTHERS  AND  SISTERS, 

gift  to  testator's,  and  their  issue  per  stirpes,  48 

gift  of  residue  to,  their  wives  or  husbands  aud  children,  316 

BUILDING, 

power  to  lease  for,  90 

raise  money  for  laying  out  land  for,  480  n. 

special  clauses  to  facilitate  sales  for,  501  — 507 

power  to  lay  out  lands  for,  503 

pull  down  and  sell  materials,  .'>04 
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BUSINESS, 

bequest  of,  to  two  sous,  120 

to  eldest  son  (short  form),  335 
with  house  in  which  carried  on,  207 
general  devise  and  bequest  in  trust  to  carry  on,  1^5 
bequest  of  house,  subject  to  requirements  of,  179 
power  to  employ  capital  in,  174,  207 
retain         „         ,  185,  207 
carry  on  with  existing  capital,  207,  213 
continue  with  a  view  to  sou  succeeding,  1 87  n. 
profits  of,  to  be  treated  as  income,  176 

applied  towards  aimuity,  181 
pay  outgoings,  209 
trusts  of,  for  children,  209 
power  to  trustees  to  abstain  from  engaging  in,  176,  186 

to  employ  manager,  208 
clerks,  163,  186 
direction  to  wind  up,  161 
power  to  sell,  186 

to  wind  up,  whether  partuership  or  not,  176 
appointment  of  limited  executors  of,  120 

carried  on  in  partnership, 

bequest  of  share  under  articles  to  son,  194 
do.  son  infant,  195 

to  trustee  for  general  estate,  195 
power  to  continue  or  wind  up,  160  seq, 
continue,  173 
enter  into  new  agi*eements  with  partnera, 

174 
vary  articles,  204 
purchase  share  of  partner,  1 75 
airange  for  testator's  son  entering,  174 

daughters  entering,  214 
leave  management  to  pai'tner,  175 
declaration  that  son  trustee  and  partner  not  to  act 

as  trustee  in  partnership  matters,  204 
power  to  wind  up,  97 
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BUSINESS— con^7iU4;<i 

carried  on  in  partnership, 

power  to  wind  up  full,  176 

recital  that  testator  is  a  partner,  193 

CAPITAL, 

power  to  pay  part  of,  to  tenant  for  life,  271,  315 
apply  for  advancement  of  infants,  74 
for  maintenance  of  infant,  183 
pay  part  to  remainderman,  384 
employ  in  business,  174,  207 
retain  in  business,  185,  207,  213 

CHARGE,  tee  Special  Headings 

power  to,  gross  sum  on  settled  estate,  474 

CHARITY, 

bequests  for,  127 

direction  to  marshal  in  favour  of,  132  n. 

gift  of  residue  to,  with  subsidiary  clauses,  133  n. 

to  such  charitable  uses  as  trustees  choose 
(short  form),  312 
bonuses  of  policy  to,  192 
precatory  direction  to  apply  in,  134,  192 
conveyance  of  hospital  to  new  trustees,  660 
CHATTELS,  see  Furniture,  Heirlooms 

gift  of  jewellery,  wines,  &c.  absolutel}',  26,  71 

CHILDREN,  see  Settlement 

of  testator, 

devise  to  eldest  son  attaining  twenty -five,  567 

son,  with  gift  over  on  death  under  twenty- 
one,  without  issue,  255 
legacy  to  each  child  who  attains  twenty- one,  72 

to  infant  daughter,  137 
trust  for,  who  attain  twenty-one  or  being  daughters 
marry,  39 
living  at  testator*s  death  and  issue  of  de- 
ceased, 41  n. 
with  substitution  of  issue  for  those  dying  in 
testator's  life,  42  n.,  146 
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CHILDREN— c<w^<^ww«i[ 

of  testator, 

trust  for,  including  those  dying  in  testator's  life  leav- 
ing issue,  42  n.,  141  n.,  341 

do.  sons  taking  double  share,  198 
do.  vesting  postponed  to   twenty-five, 
227  u. 
including  those  dying  in  testator's  life,  or 

under  twenty-one,  leaving  issue,  165 
living  at  death  and  issue  of  deceased  who 

attain  twenty-five,  225 
who  attain  twenty-five,  or  die  under  leaving 

issue,  570 
daughters  who  attain  twenty-three,  272 
two,  if  they  attain  twenty-one,  in  unequal 

shares,  114 
among  children  equally,  138 
dp.  nominatim,  259 
do.   including  after-bom  child,  and 
those    dying    in     testator's    life, 
leaving  issue,  340 
similar  gift,  with  accruer  clause,  342  n. 
among  children,   each  share  being    settled 
with  trusts  for  accumulation  till  twenty- 
four,  355,  359 
among  children  nominatim,  daughters'  shares 

being  settled,  139,  171 
of  mixed  fund  of  realty  and  personalty,  225 
"^         child  dying  in  testator's  life  leaving  issue  to  be  con- 
sidered as  surviving,  145,  241,  274,  359 
power  to  postpone  vesting  of  shares  to  twenty-five, 

226  n. 
recital  of  number  of  children,  137,  575,  630 

that  none  of  marriage,  582 
portions  for  younger,  tinist  for  raising,  535 

grandchildren  of  testator, 

devise  to  children  of  deceased  son  as  tenants  in 
common,  257 
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CHILDREN'-continued 

grandchildren  of  testator, 

devise  to  eldest  son  of  son  attaining  twentj-one,  567 
legacy  to  each  child  of  daughter  attaining  twenty- 

one,  183 
trust  for  children  of  son  who  attain  twenty-one  or 
die  under,  leaving  issue,  306 

children  and  issue  of  deceased  son,  293 
children  of  son  who  attain  twenty-one,  329 

do.  of  daughter,  138,141 
issue  of  daughter  who  dies  in  testator's  life, 
201 

of  other  persons, 

legacy  to  each  of  brothers'  children,  73 

eldest  child  of  sister  attaining  twenty-five. 
567 
devise  to  eldest  son  of  sister  attaining  twenty-five, 

567 
trust  for  children  of  niece  who  attain  twenty-one, 

101,  317 
sister  who  attain  twenty-five, 
571 
nephews  and  children  of  deceased  nephews 

as  a  class,  231 
brother  and  his  children,  316 
daughters  of  brother  who  attain  twenty- 
one  or  marry,  108 
brothers  and  children  of  deceased  brothers, 
48  ^ 

donee  dying  in  testator's  life  leaving  issue  to  be 
considered  as  surviving,  318 

COLONIES, 

wiUoflandin,  345,  361,  518 

COMPROMISE, 

power  to  executors  to,  61  n. 

to  limited  executors  to,  121 

to  executors  and  trustees  to,  full  form,  324 
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CONFIRMATION 

of  gift  made  iu  lifetime,  103 
will  by  codicil,  593 
will  aud  codicils  by  codicil,  50 
appointment  by  deed  poll,  597 
marriage  settlement,  66 

CONSENT 

of  beneficial  owner  for  time  being  required  for  sale,  264 

for  sale  or  lease,  235 
investment,  139 
conversion,  368 
investment  in  land, 
5o3 
trust  excluding  daughters  who  marry  without,  72,  243,  272 
proviso  that  subsequent,  shall  be  equivalent  to  prior,  283 

CONTINGENT  BEMAINDERS, 

destination  of  income  during  suspense  of,  in  personalty,  310 
limitation  to  trustees  during  suspense  of,  in  realty,  521 
do.  general  form,  522  n. 

do.  on  forfeiture  clause  taking  effect,  304,  395  n. 
conveyance  by  trustees  to  preserve,  633 
CONTRACT, 

devise  of  land  contracted  to  be  sold,  222 

CONVERSION, 

gift  of  real  and  personal  estate  in  trust  for,  29 

personal  estate  in  trust  for,  82 
direction  as  to  when  residue  to  be  regarded  as  converted, 

298 
trust  for,  with  consent  of  beneficiary,  368 
power  to  postpone  (general),  49 

where  no  tenant  for  life,  116 

where  share  of  business  bequeathed,  203 

with  recommendation  to  retain  particular 

land,  361 
of  specified  parts  of  estate,  50  n.,  153, 298 
of  personal  estate,  realty  being  settled 
without  a  trust  for  sale,  442 

VOL.   IV.  z   z 
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CONVERSION— c(m<tnM«(Z 

power  to  postpone,  short  form,  294 

incorporated  with  trust  for  converBion, 
569 
recommendation  to  postpone,  51  n. 
recital  of  conversion  of  fmids  by  Act  of  Parliament,  630 

COPYHOLDS, 

specific  devise  of,  to  tenants  in  common,  absolutely,  98 

land  partly  freehold,  191 
general  devise  of,  in  trust  for  sale,  83  n. 

in  strict  settlement,  434 
proviso  as  to  leases  of,  93  n. 
power  of  granting  licences  to  build  on,  415 
enfranchisement,  422 

variation  where  statutory  power 
of  sale  used,  423  n. 
covenant  to  surrender  by  old  to  new  trustees,  642 

do.  of  will,  656 

COPYRIGHT, 

bequest  of,  to  trustees,  207 
power  of  sale  of,  211 

of  shares  in,  210 

CROSS  TRUSTS,  see  Accruer 

DAUGHTERS, 

legacy  to  infant  daughter,  137 

to  unmarried,  270 
gift  of  residue  to  two,  114 
direction  to  apply  income  for  maintenance  of,  356 
appointment  to  separate  use  of,  287 
trust  for,  attaining  twenty-one  or  marrying,  108 

marrying  with    consent, 
72,  243,  272 
proviso  against  lapse,  138,  274 
settlement  of  share  of  residue  on,  139,  171,  262 
do.  who  attain  twenty-three,  272 
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DAUGHTERS— con^wmei 

settlement  of  share  of  residue  on,  with  trust  for  accumulation 
till  twenty-four,  355,  359 

power  for  trustees  to  settle  on  daughter  dying  under 

twenty-five,  144  n. 
half  the  share,  197 
recommendation  to  settle,  283 

power  to  appoint  life  interest  in  personalty  to  husband,  102 
do.  including  accruing  shares,  142 
do.  determinable  life  interest  in  moiety,  172 
settlement  of  land  on,  242 

in  succession  in  tail,  449 
as  tenants  in  common  in  tail,  4G1,  54G 
power  to  appoint  life  interest  in  realty  to  husband,  243 
direction  to  keep  establishment  for  unmarried  children,  69  n. 

for  unmarried  daughters, 
255,  264 
DEBTS, 

bequest  to  enable  legatee  to  pay,  212 

owing  by  testator, 

bequest  of  ready  money  for  payment  of,  489 
trust  for  payment  of,  out  of  general  estate  after 

conversion,  33,  85 

do.    including   mortgage 
debts,222,249,315,334- 
trade  debts  out  of  assets  of 

business,  122 
out  of  real  estate,  558 
out  of  sale  moneys  of  specified 

real  estate,  509 
out  of  general  personal  estate, 
441,  486 
trusts  of  term  for  payment  of,  469,  525 
direction  to  pay  out  of  fund  in  exoneration  of  per- 
sonalty, 509 
personal  estate  to  be  primary  fund  for,  525 
declaration  as  to  order  in  which  estate  to  be  applied 
in  payment  of,  510  n. 

z  z  2 
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DEBTS— continued 

owing  by  testator 

clause  exempting  mortgagees  from  inquiry  about,  470 

do.  purchasers,  513 
not  to  be  satisfied  by  legacies,  163 
recital  of  payment  o^  658 

owing  to  testator 

bequest  of,  for  debtor  and  his  family,  108,  376 

of  trade  debts,  120 
forgiyeness  of  specific,  106 
.    of  all,  107  n. 
of  interest  on  specific,  108 
on  all,  107  n. 
allowance  of  time  for  payment  of,  107  n. 
power  to  executors  to  allow  time,  122,  259 
not  to  be  called  in,  but  brought  into  hotchpot,  159  n. 
trust  to  get  in,  122 

proviso  against  ademption  of  bequest  of,  377 
not  to  be  affected  by  appointment  of  executors,  163 

DECIDE,  see  Settle 

DISCLAIMER, 

recital  of,  of  trusts  of  settlement,  by  trustee,  628 

of  will,  653 

DISCRETION, 

trustees  to  have,  as  to  settlement  of  daughters'  shares,  144 

as  to  investments,  153 

application  of  income  for  mainten- 
ance, 167 
carrying  on  business,  1 77 
to  value,  apportion,  <kc.,  300 
in  execution  of  trusts  generally,  163 
to  be  vested  in  some  only  of  trustees,  183 
wife  to  have,  as  to  application  of  income  for  maintenance,  197 

DISTRESS, 

limitation  of  power  of,  to  annuitant,  125 

do.  short  form,  240 
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DISTRESS— co«^i»w<fc^ 

limitation  of  power  of,  to  devisee  of  rentoharge,  458 

do.  by  reference,  461 

DISTRIBUTION, 

ultimate   trust   for  nephew  and  nieces  living  at  time  of, 

and  children  of  deceased,  231 

for  daughters  who  should  be  spinsters  at, 
270 

trust  for  persons  who  would  take  under  statutes  of,  48  n., 

200  n.,  274 

DOMICIL, 

declaration  of  testator  as  to,  346 

DOWER, 

provision  for  wife,  to  be  in  lieu  of,  92 

DRAINAGE, 

power  to  raise  money  for,  479 

EASEMENTS, 

power  to  grant  for  a  term  of  years,  417  n. 
reserve  over  lands  sold,  502 
grant  over  lands  unsold,  502 
purchase  over  adjoining  lands,  505 
sell,  505 

in  consideration  of  covenants  by  purchaser,  505 
exchange,  506 
general  power  to  exchange,  grant,  and  purchase,  507  n. 

ELDEST  SON,  ue  Sons 

ELECTION, 

appointment  in  excess  of  power  to  take  effect  by  doctrine 
of,  290 

ENFRANCHISEMENT, 

power  of,  ordinary,  422 

variation,  where  statutory  power  of  sale  used,  423  n. 
where  two  estates  settled  to  different  uses,  549  n. 
of  disposing  of  minerals  and  surface  separately  on,  482 
recital  that  copyholds  have  been  enfranchised,  638 
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ENTRY,  see  Distress 

limitation  of  right  of,  to  secure  annuity,  126 

do.  short  form,  240 

to  secure  rentcharge,  459 
do.  by  reference,  461 

EQUALITY, 

charge  on  land  specifically  devised  of  money  for,  245 
proviso  that  appropriation  may  be  made  subject  to  payment 
for,  296 

ESTABLISHMENT, 

bequest  of  furniture  for  use  of,  69  n. 
if  house  sold,  another  to  be  provided,  186 
furniture  not  to  be  sold  without  consent,  264 
direction  to  keep  up  for  one  year  for  wife,  488 

for  unmarried  daughters^  255,  265 

EXCHANGE, 

power  of,  of  land  in  strict  settlement,  425 
of  easements,  506 
of  furniture,  70  n. 
of  heirlooms,  515 

disposing  of  surface  and  minerals  separately  on,  428 
statutory,  433  n. 
recital  that  exchanges  have  been  made,  638 

under  Inclosure  Aota^  639 

EXECUTORS, 

•  appointment  of,  61,  95 

of  substituted,  by  codicil,  592,  596 
power  to,  to  arrange  and  compromise,  61  n. 

where  limited  executors,  121 
where  business  bequeathed,  215 
do.  where  some  executors  reside  abroad,  375 
to  have  same  powers  as  trustees,  178 

full  discretion  in  execution  of  trusts,  163 
appointment  of,  for  part  of  estate,  120. 
of  widow  till  marriage,  136 
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EX  ECUTOJtS—eontinued 

appointment  of  infant  on  attaining  twentj-ono,  189 
of  new  in  aubstitution  for  original,  2.H 
hy  raarned  woman,  584 
not  to  affect  debts  owing  by,  163 
legaciea  to,  95,  595,  590 
EXECUTORY  DEVISES, 

on  death  under  twentj-one  without  iwue,  27)5,  2'A,  SOS 
EXONERATION, 

of  genera]  perBonalty  from  debts,  gift  of  fund  for,  509 
of  specifically  devised  estate  from  debts,  315 
of  land  from  mortgage  debts,  tee  Mobtuaob  Debth 
FEE  farm:  rent,  we  Rbnt-Charoe 
FIXTURES,  ta  Fcbsitlbb 

forfeiture, 

claose  of,  if  will  di«put«d,  573 

on  other  events,  »«  Aliejtati'jx,  Lire  IsjtMai, 
Resiuenc-e,  SuiPnxo  Cl*l«e 
FREEHOLDS, 

■pedfic  devise  of,  to  sod  absolutely,  'J'ri 

do.  with  lesMh'^l'is,  244 

to  tenants  in  commrm,  with  surrivonbip 

(laud  partly  vjyjh'Ai),  I'Jl 
do.  with  t^jtB  etecuf^  deriaes,  257 
to  feica^t  tiT  wjiwite  u*e,  #«  Sti-iinijE 
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FURNITURE— co/i^wt?/(?(/ 

bequest  of,  to  wife  during  widowhood,  67,  566 

with  house  do.,  179,  347 
afterwards  to  sink  into  residue,  69 
to  l>e  divided  among  chil- 
dren then  living,  67  n. 
in  trust  for  unmarried  children  while  establibh- 
ment  kept  up,  69  n. 
not  to  be  sold  without  consent,  2(U 
power  to  sell,  69  n. 

and  exchange,  70  n. 
and  substitute  other  furniture,  180 
to  provide  for  insurance  and  repairs,  70  n. 
to  let  with  house,  70  n 
to  let  house  with  or  without,  221,  569 

GAME,  see  Sportinq 

GENERAL  BEQUEST, 

in  trust  for  conversion,  82 

do.  combined  with  real  estate,  29 

do.  after  providing  for  expenses  of  business,  187 

do.  residue  to  be  treated  as  sale  moneys  of  real  estate, 

440 
do.  express  trust  for  investment  in  land,  443  n. 

without  trust  for  conversion,  222 

to  person  absolutely,  332,  579 

by  married  woman,  584 

in  trust  for  person  becoming  entitled  to  realty,  571,  572 

to  first  tenant  for  life  of  settled  estates,  517 

GENERAL  DEVISE, 

in  trust  for  sale,  29,  78 

do.  combined  with  personal  estate,  abbreviated  form,  29 
do.  of  copyholds,  83  n. 

do.  after  providing  for  expenses  of  business,  187 
do.  in  trust  to  pay  debts,  558 
without  trust  for  sale,  222 
including  leaseholds,  325 

land  abroad,  354,  361  n.,  518 
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GENERAL  I)EV ISE^continued 

to  peiTson  abuolutelj,  325,  579 

wife  for  life,  379 
in  strict  settlement,  see  Settlement 

GIFT  OVER,  see  Accruer,  Executory  Devise 

GUARDIANS, 

appointmeat  of,  by  father,  61 

of  wife  and  her  testamentary  nominees,  345 
of  substituted,  by  codicil,  594,  596 
of  new  trustee  by,  629 

recital  of  appointment  of,  by  infants,  632 

HEIRLOOMS, 

bequest  of  chattels  as,  437 

by  reference  to  hypothetical  devise  of  freeholds,  439  n. 
bequest  of  diamonds,  &c.,  as,  with  special  clauses,  514 
qualified  power  to  exchange,  515 
power  to  trustees  to  constitute  chattels,  554 
wife  to  enjoy  during  minorities,  554 
assignment  of,  to  new  trustees,  643 

HEIRS, 

devise  to  right  heirs  of  testator's  father,  390 

of  testator,  450 
do.   to  be   ascertained   at  determination  of  preceding 
limitations,  450  n. 
of  testator's  body,  devise  to,  560 

HOSPITAL, 

conveyance  of,  to  new  trustees  by  last  surviving  trustee,  660 
recital  of  appointment  of  new  trustees  of,  660 

HOTCHPOT, 

clause  of,  ordinary,  in  gift  to  wife  and  children,  43 

to  brother  and  his  children,  109 
to  daughters  and  their  children,  141 
where  trust  in  default  of  appointment  includes 

grandchildren,  224  n. 
in  gift  of  real  estate  to  daughter  and  her  children, 
243 
specific  devise  to  be  brought  into,  259 
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KOTCKVOT— continued 

estate  taken  at  a  fixed  sum  to  be  brought  into,  261  n. 
advances  made  during  testator's  life  to  be  brought  into, 
see  Advances 

HOUSE, 

gift  of  leasehold,  to  wife  absolutely,  27 

during  widowhood,  219 
with  household  effects,  absolutely,  123,  331 

for  Ufe,  179,  347 
furniture  for  use  of,  69  n. 
re9t  of,  to  be  paid  out  of  general  estate,  110 
power  to  buy,  for  wife,  220 
if  house  sold,  another  to  be  provided,  186 
not  to  be  sold  without  consent  of  unmarried  daughters,  264 
wife  to  have  enjoyment  of,  for  one  year,  488 
unmarried  daughters  to  have  enjoyment  of,  255,  265 
trust  to  permit  minors  to  occupy,  568 
power  to  let  with  furniture,  70  n. 

with  or  without  furniture,  221,  569 

HOUSEHOLD  EFFECTS,  see  Furniture 

HUSBAND,  see  Separate  Use 

power  to  appoint  life  interest  to,  in  real  estate,  243 

in  rent-charge,  476,  477  n. 
personal  estate,  102, 142 
determinable^  172 
exercise  of  general  power  of  appointment  in  favour  of,  584 
general  gift  of  residue  to,  584 
appointment  of  life  interest  to,  under  power,  590 

ILLEGITIMATE  CHILDREN, 

direction  as  to  payment  of  duties,  where  some  children  are, 

337 
gift  of  residue  among  children,  some  being,  339,  342  n. 
maintenance  clause,  where  some  of  the  children  are,  343 

IMPROVEMENTS, 

trustees  may  employ  accumulations  of  rents  during  minority 

in,  454,  469 
power  to  raise  money  for  (wide),  480  n. 
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IMPROVEMENTS— a>n^m«erf 

power  to  sell  subject  to  stipulations  for,  501 
to  make,  generallj,  504 
INCLOSURES, 

recital  that,  have  been  made,  639 
INCOME, 

application  of  till  conversion,  50 

do.  where  no  tenant  for  life,  118 
do.  where  trusts  for  accumulation,  344 
do.  in  the  case  of  a  business,  203 
till  appropriation,  156 
profits  of  business  to  be  considered  as,  176 
of  trust  property  to  be  enjoyed  in  specie,  204,  233,  299 
of  interim  inyestments  to  go  like  rents  and  profits,  433 
surplus,  from  discretionary  trust  to  sink  into  residue,  183 
tenant  for  life  to  be  entitled  to,  from  death  of  testator,  156 
of  fractional  part  of  estate  not  to  be  diminished  by  ad* 

vanoes,  159  n. 
of  presumptive  shares  of  adults  to  be  paid  to  them,  310 
of  legacy  to  be  paid  to  infant,  137 

application  o^  during  suspense  of  contingent  remainders  in 

real  estate  strictly  settled,  394, 521, 522  n. 
do.  in  personal  estate,  310 
for  maintenance,  see  Maintenance 
accumulation  of,  see  Agoumulation 
INCUMBRANCES, 

power  to  apply  sale  moneys  in  discharge  o^  432 

variation  where  two  estates  settled  to  different 
uses,  550  n. 
covenant  against,  by  trustees  in  transfer  of  freeholds,  623 
do.  by  one,  636 
do.  where  freeholds  and  leaseholds,  627 

freeholds,  copyholds,  and  leaseholds,  <Sec.,  644 
INDEMNITY  TO  TRUSTEES, 
ordinary  clause,  57  n. 

supplemental  to  statute,  55 

do.  where  power  to  purchase  land,  159 
real  estate  settled,  445 
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INDEMNITY  TO  TRUSTEES— con^mw^jJ 

special,  where  trustees  abroad  with  independent  powers, 

374 
trustees  are  to  carry  on  business^  174,  186 
iuyestments  maj  be  in  four  names  only,  205 
if  appropriated  fund  deficient,  112  n.,  213 
against  non-insurance  of  heirlooms,  439,  516 

furniture.  70  n.,  180 
non-renewal  of  lease,  437 
INFANT,  see  oho  Children,  Maintenance,  Minority 
lega<^  to,  payable  at  twenty-one,  73,  137 

contingent  on  attaining  twenty-one,  113,  304 
do.  with  interest,  183 
gift  of  residue  to  two  sons  at  twenty-one,  114 

in  trust  for  one  son,  188 
of  part  of  share  in  business  to,  195 
power  to  arrange  for  admission  of,  to  business,  196 
direction  as  to  investment  of  legacies  to,  73,  137 

do.  general,  116  n. 
income  of  legacy  to  be  paid  to,  137 

guardian,  73  n. 
mother     for     maintenance, 
113  n.,  202 
applied  for  maintenance,  74,  183 
direction  to  apply  annuity  for  maintenance  o(  327  n. 
gift  to  mother  subject  to  maintenance  of,  86,  228,  338 

do.  where  interests  of  children  contingent,  197 
consent  of,  to  exercise  of  power  to  be  valid,  143 
receipt  of,  for  legacy  to  be  good,  73 

income  do.,  137 
chattels  do.,  69 
recital  of  retainer  of  expectant  share  o^  631 
appointment  of  guardians  by,  632 
INQUIRY, 

mortgagees  not  bound  to  make,  whether  mortgage  necessary, 

89  n.,  381,  437,  470,  479 
purchaser  do.,  whether  debts  paid,  513 

sale  necessary,  381 
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INSURANCE, 

tenant  for  life  to  keep  up,  497 
direction  for,  of  heirlooms,  439,  516 
of  furniture,  180,  266 
power  to  insure  furniture,  70  n. 
trustees  not  to  be  liable  for  neglect  of,  71,  439,  516 

INTEREST,  see  Income 

trusts  of  term  to  pay  interest  on  debts,  <S^c.,  493 
legacy  to  carry,  from  particular  event,  588 

from  testator's  death,  112 

till  appropriation,  193,  336 

INVENTORY, 

of  plate  and  furniture  not  required,  70  n.,  180 

to  be  taken,  68  u.,  266 
heurlooms,  to  be  taken,  438 
do.  fuller  form,  514 

INVESTMENT, 

trust  for,  usual,  33 

very  wide,  35  n. 
somewhat  limited,  35  n. 
limited,  36  n. 

in  funds  or  on  mortgage  only,  86,  326,  433 
on  statutory  securities  only,  36  n. 
power  to  invest  on  contributory  mortgages,  37  n. 
clause  prohibiting  securities  to  bearer,  37  n. 
power  to  retain  existing,  62  n. 
income  to  be  considered  as  arising  from  authorised,  204, 

233,  299 
consent  of  beneficial  owner  required  to,  139,  553 
power  to  invest  in  purchase  of  land,  149 

in  names  of  four  trustees  only,  205 
in  names  of  resident  trustees  only,  373 
deposit  securities  to  bearer  in  a  bank,  323 
trust  to  invest  in  land,  429,  443  n. 

do.  at  request  of  tenant  for  life,  553 
recital  of  changes  in,  614,  617 
do.,  general,  639 
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ISSUE, 

trujBts  for,  tee  Childbeh 
power  to  appoint  among,  tu  Appoiktxent 
gift  over  on  death  under  twenty-one  without,  255,  258, 
563,  and  see  Agcrueb 

JEWELS, 

bequest  of,  absolutely,  26,  71,  514 
88  heirlooms,  514 

JOINTURE, 

power  to  tenants  for  life  to,  399 

variation,  where    power  subject   to  Tarious   prior 
limitations,  475 
general  power  to  appoint  jointures  and  reut-chaiges  in 

favour  of  wives  and  husbands,  477  n. 
proviso  for  cesser  o^  on  estate  shifting,  540 

for  apportionment  of,  where  two  estates  settled  to 
different  uses,  552  n. 
power  to  limit  life  interest  or  rent-charge  by  way  o^  564 
appointment  of,  under  power  in  settlement,  575 

LAND,  see  Real  Estate 
LEASE, 

powers  to  trustees  to, 

from  year  to  year  (in  management  clause),  49 

general  power,  in  management  clause,  54  n.,  234 
for  twenty-one  years,  51 

do.  as  to  land  purchased  with  trust  money,  152 
extensive,  53  n.,  234 
short,  53  n. 
for  building,  90 

mining,  90 
general,  by  reference  to  Settled  Estates  Act,  92  n. 
•leasehold  house  with  or  without  furniture,  221,  569 
real  estate  specifically  devised,  257,  258 
furniture  with  house,  70  n. 
to  enter  into  contracts  to  lease,  92 
special  proviso  as  to  copyholds  and  leaseholds,  93  n. 
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LEASE — contintLed 

powers  to  tenant  for  life  to, 

for  twenty-one  years,  412 

bonding,  413 

mining,  414 

lives,  415  n 

at  com  or  variable  rents,  416  n. 

on  fines,  419  n. 
easements,  417  n. 
to  enter  into  contracts  to,  414 
general,  by  refereuce  to  Settled  Estates  Act,  420  n. 
Tariatiou  where  limitations  to  females,  455,  500 

to  tenants  In  common  in  tail,  484 
where  two  estates  settled  to  different  uses^ 
547  n. 
direction  to  trustees  to  concur  where  limitations 

equitable,  418  n. 
prohibition  of  lease  of  undivided  shares  without  con- 
currence of  other  owners,  486 

renewal  of  leases, 

provision  for,  in  leaseholds  which  may  be  purchased, 

431 
trust  for,  in  existing  leaseholds,  436 
power  to  raise  money  for,  by  mortgage,  437 
trustees  not  to  be  liable  for  non-renewal,  437 
LEASEHOLD, 

house,  bequest  of,  to  wife  absolutely,  27 

during  widowhood,  219 
house  and  furniture,  absolutely,  123,  331 

for  life,  179,  347 

do.  without  trustees,  347 
general  bequest  of  freeholds,  including,  325 

in  strict  settlement,  435 
power  to  buy,  151,  220 
assignment  of,  to  new  trustees  of  settlement,  626 

do.  comprised  in  settlement  or  since  acquired, 

641 
to  new  trustees  of  will,  657 
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LEGACIES, 

specific, 

bequest  of,  26,  71 

by  codicil,  593 

pecuniary, 

to  wife,  to  be  paid  within  a  month,  28 
two  persons  or  survivor,  75 
several  persons,  77 

each  child  who  attains  twenty-one,  72 
infJEint,  see  Infant 
charity,  see  Charitt 
executors  and  trustees,  95,  595,  59G 
with  interest  from  death,  137 
free  of  duty,  33  n.,  75,  127 
payable  at  deferred  period,  106 
with  gift  over  of  what  is  undisposed  of  by  legatee* 

304 
gift  of,  under  power  of  appointment,  583,  587 

by  codicil,  593 
alteration  of,  by  codicil,  597 
not  to  be  raised  till  wanted,  75,  213 
direction  as  to  time  of  payment  of,  77  n. 
not  becoming  vested  to  sink  into  residue,  74 
trusts  for  payment  of,  out  of  general  estate,  33,  85 

proceeds    of   real  estate, 

129,  558 
general    personal    estate, 
334,  441,  486 
charged  on  real  estate  if  personalty  deficient,  222 

on  specified  real  estate,  127,  509 
trusts  of  term  for  payment  of,  469,  525 
LEGACY  DUTY, 

gift  of  legacy  free  of,  33  n.,  75,  127 
direction  as  to  payment  of,  77  n.,  337 
gift  of  annuity  free  of,  125 

rent-cbarge  free  of,  472  n.,  473  n. 
annuity  charged  on  land  free  of,  492 
LETTERS,  &c. 
gift  of,  99 
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LICENCES 

to  copyholders,  power  of  granting,  415 

LIFE  INTEREST, 

in  personalty, 

gift  of  to  wife,  determinable  on  marriage,  36 
to  son's  wife,  do.,  168 
determinable  on  bankruptcy,  iiC,  172 
do.,  protected,  166 
do.  short  form,  168  n. 
power  to  appoint  to  sunriying  husband,  102 
do.  in  shares  and  accruing  shares,  142 
do.  in  moiety,  determinable,  172 
proviso  determining  on  bankruptcy  or  alienation, 

320 
gift  of,  in  one-third  of  income  of  fund  to  son's  wife, 

358 
appointmeut  of,  to  husband  under  a  power,  590 

in  realty, 

gift  of,  without  impeachment  of  waste,  387 
with  limited  power  of  waste^  497,  519 
subject  to  impeachment  of  waste,  499  n. 
determinable  on  waste  or  alienation,  499  n. 
with  large  power  of  settlement  on  children, 

561 
to    trustees    for  separate    use  of   married 

woman,  124,  462 
to  married  woman  for  her  separate  use,  448 

do.  in  rent-charge,  460 
proviso  cutting  down  estate  tail  to,  see  Tail 
power  to  daughter  to  appoint  to  husband,  243 
son  to  appoint  by  way  of  jointure,  564 

LIMITATIONS,  iee  Life  Interest,  Tail,  Settlement 

LIVING,  see  Advowson 

LUNATIC, 

gift  of  annuity  for  maintenance  of,  305 
trusts  of  a  share  of  residue  for,  383 

VOL  IV.  8  A 
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LUNATIC-  continued 

trusts  of  a  share  of  residue  for,  by  codicil,  601 

surplus  income  to  be  accumulated,  or  paid  to  re- 
maindermen, 884 
power  to  trustees  to  transfer  fund  to,  on  recoveiy,  602 
recital  that  son  has  become,  600 

MACHINERY, 

bequest  of,  and  stock-in-trade,  120 

MAINTENANCE, 

out  of  personal  estate, 

clause  for,  where  children  take  in  remainder,  44,  202 
variation,  where  children  take  at  twenty-five, 

228,  274 
some    take   at  twenty-fivoy 
some  at  twenty-one,  572 
where  some  children  illegitimate,  343 
where  two  tenants  for  life,  170  n. 
comprising  grandchildren,  147,  203 
children  and  grandchildren,  148,  274,  281 
where  income  is  applicable  as  a  common  fund, 
47  n.,  149  n. 
clause  for,  where  residue  given  immediately  to  an 

infant,  188 
to  a  class,  310 
as  to  particular  legacies,  74,  183 
comprehensive   clause  applicable   to  various  gifts, 

45  n.,  117  n. 
clause  for,  given  in  exercise  of  a  power  of  appoint- 
ment among  issue,  281 
by  reference  to  instrument  creating 

power,  556,  592 
in  codicil  by  reference  to  will,  601 
power  to  give  out  of  capital,  183 

capital  and  income,  47  n. 
to  pay  income  to  wife  for,  228 
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MAINTENANCE—a>n^in«ei 

out  of  personal  estate, 

discretionary  power  to  apply  income  for,  after  for- 
feiture, 167 
do.  annuity  do.,  182 
trust  to  pay  income  of  residue  to  wife,  subject  to 

obligation  of,  86 
do.  subject  to  precatory  direction  for,  223 
yearly   sum   to    wife,    subject    to    same 
obligation,  338 
direction  to  pay  income  of  children's  shares  to  wife 

subject  to  same  obligation,  113  n.,  202 
declaration  charging  wife  with,  of  children  not  having 

vested  interests,  197 
trust  to  raise  annual  sum  for,  356 
recital  that  dividends  have  been  applied  for,  631 

out  of  real  estate, 

clause  for,  where  specific  devise  to  daughter  and  her 

chUdren,  247 
where  specific  devise  to  infant  son,  256 

do.  children  of  son,  by  reference,  258 
where  I'eal  estate  strictly  settled,  see 
Minority 
charge  of,  on  real  estate,  356,  576 
trust  to  raise  income  of  expectant  portions  for,  536 

MANAGEMENT, 

powers  of,  of  real  estate  until  sale  (short),  49 

more  detailed,  54  n.,  233 
during  daughters*  lives  (short),  246 

minority  of  grandchildren,  247 
life  of  married  woman,  124 
of  real  and  leasehold  property  during  widowhood 

and  minorities,  233 
do.  short,  minority  of  son,  256 
do.  by  reference,  258 
of  estate  in  strict  settlement,  see  MiNOfiimr 

9  ▲  2 
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MANAGEMENT— conitnwecf 

powers  of,  of  estate  in  West  India  (full),  362  n. 
of  business,  9ee  Business 
power  to  delegate,  of  land  in  Australia,  361 
expenses  of,  how  to  be  borne,  where  one  share  of 
residue  settled,  299 

MANUSCRIPTS, 

bequest  of,  99 

MARRIAGE, 

gift  for  life,  determinable  on,  36,  168 
do.  as  to  moiety,  86 

of  annuity,  reducible  on,  103  n. 
trusteeship  of  wife  to  cease  on,»  135 
with  consent,  &te  Consent 

recital  of  advance  having  been  made  on,  590,  597,  598 
of  solemnization  of,  611 

MARRIED  WOMAN, 

will  of,  exercising  general  power  of  appointment,  579 

alternative  general  powers,  586 
power  of  appointment  among  children,  588 
gift  to  separate  use  of,  see  Separate  Use 

MINERALS, 

power  to  sell  separately  from  surface,  81 
do.  (short  form),  82  n. 
to  grant  mining  leases,  90 
power,  on  enfranchisement,  sale,  or  partition,  to  dispose  of, 
separately,  428 

MINORITY, 

power  of  management  during, 

of  real   estate,   during  minority  of  grandchildren 

(short),  247 
of    son    (short) 
256 
by  reference,  258 
^  full  powers,  233 

of  real  estate  devised  in  tail  male,  396 
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MINORITY— ctnrfnwfcZ 

power  of  managrement  during, 

Tariation,  where  no  shifting  clause,  399  n. 

statutory  power  of  sale,  399  n. 
rents  to  be  accumulated  and  settled, 

400  n. 
estates  limited  in  tail  general  and 
to  females,  453 
do.  to  daughters   as  te- 
nants in    common    in 
tail,  466 
minority  lasts  till  twenty-five,  568 
short  form,  applicable  to  males  and  females,  where 
no  shifting  clause,  401  n. 

MONEY,  • 

bequest  of  ready,  99,  489 

and  securities  for,  exception  out  of  bequest,  376 

trustees  not  to  raise,  till  required  by  executors,  560 

empowered  to    raise,  before  ascertained  whelLcr 

wanted,  471 

trust  to  appropriate  specific  sum  of,  570 

power  to  tenant  for  life  to  charge  gross  sum,  474 

recital  of  receipt  of,  under  a  covenant  to  settle  after-acqui  i  ( d 

property,  615 

under  a  policy,  638 

MORTGAGE, 

devise  of  mortgage  estates,  58 
power  to  invest  on,  86,  326,  433 

on  contributory  mortgages,  37  n. 
continue,  88  n. 
pay  ofif  or  renew,  344 

apply  sale  moneys  in  paying  off,  432,  550  n. 
raise  money  by,  for  purposes  of  will,  89  n.,  366, 

510 
equality  of  interests,  245 
payment  of  debts,  223,  381 
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UOUTGXGlL^continued 

power  to  raise  money  by,  for  renewal  of  leases,  enfranchise^ 

menty  4&c.,  431 
renewal  of  leases,  437 
drainage,  479 

improvementSy  480  n, 
trust  to  raise  money  by,  439,  469 

or  by  sale,  558 
money  may  be  raised  before  ascertained  whether  required, 

471 
terms  of,  to  be  in  discretion  of  trustees,  559 
power  to  accept  limited  security,  and  to  release  part,  292 

debts, 

bequest  of  money  to  pay,  489 
trust  for  payment  of,  out  of  general  residue,  223, 

^     249,315.336 
personal  estate,  334, 

510  n. 
Bpeci6cally     devised 
land,  509 
exoneration  of  lands  from,  223,  336,  509 
declaration  as  to  incidence  of,  510  n. 

MORTGAGEES, 

not  bound  to  inquire  whether  mortgage  necessary,  89  n., 
381,  437,  470,  479 

NAME  AND  ARMS, 

clause  binding  tenants  for  life  and  in  tail  male  to  assume 
391 
variation  where  rents  during  minorities  to  be  accu- 
mulated and  settled,  395  n. 

limitations  include  females,  450 
some  of  limitations  equitable,  464 
making  forfeiture   include   estates  in  tail 
male  and  in  tail  when  in  same  person,  465 
making  forfeiture  only  equitable,  494 
NEPHEWS  AND  NIECES, 

trust  for,  in  default  of  issue,  231 

gift  to  such  as  shall  be  living  at  death  of  tenant  for  life,  331 
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NEXT  OF  KIN, 

of  testator,  trust  for,  48  n. 

do.  to  be  ascertained  at  time  of  distribution,  48  n. 
daughter,  excluding  husband,  200  n. 

do.  to  be  ascertained  at  testator's  death,  274 

OPTION, 

to  take  gross  sum  in  lieu  of  annuity,  104 

son  to  purchase  real  estate  at  a  valuation,  260 
do.  sons  successively,  261  n. 

PARLIAMENT,  ACT  OF, 

power  to  trustees  to  a])ply  for,  506 

PARTITION, 

power  of,  423 

disposing  of  minerals  separately  on,  428 

PARTNERSHIP,  see  Business 

PERIODICAL  PUBLICATION, 
bequest  of,  to  trustees,  207 

PERSONAL  ESTATE, 

general  bequest  of,  see  General  Bequest 
settlement  of,  see  Settlement 
assignment  of,  to  new  trustees,  626 

PERSONAL  ORNAMENTS, 
bequest  of,  71 

PLATE, 

bequest  of,  to  wife  absolutely,  26 

during  widowhood,  66 
to  be  divided  among  children,  67  n.,  70  n. 
for  use  of  unmarried  daughters,  266 

POLICIES, 

special  power  to  deal  with,  51  n. 
bequest  of,  to  wife  absolutely,  192 
bonuses  to  be  applied  in  charity,  192 
assignment  of,  to  new  trustees,  643 
recital  of  receipt  of  monies  from,  638 
that  testator  entitled  to,  192 
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PORTIONS, 

power  to  tenants  for  life  to  charge,  409 

to  named  persons  who  take  after  estates  tail  do.,  478 
trusts  of  term  for  raising,  535 

income  of  expectant  to  be  applied  for  maintenance,  536 
proviso  for  cesser  of,  on  estate  shifting,  540 

apportionment  of,  where  two  estates  settled  to 
different  uses,  552  n. 
advances  to  be  in  satisfaction  of,  538,  and  see  Advances 
appointment  of,  under  power  in  settlement,  575 

POSTPONEMENT, 

of  sale  and  conversion,  fee  Conversion,  Sals 

POWER, 

[See  heading  relating  to  subject  matter  of  power] 

PRECATORY  DIRECTION, 

that  bonuses  of  policies  be  applied  in  charity,  192 

as  to  appropriation  of  property,  154 

to  arrange   for  infant  son  being  admitted  into  business, 

196 
that  real  estate  be  not  sold,  51  n. 
to  maintain  children,  223 
to  daughter  to  settle  her  share  on  marriage,  283 
as  to  personal  effects  contained  in  separate  memo.  302 
as  to  postponing  sale  for  certain  time,  361 
as  to  residence,  497  n. 

PRESENTATION, 

to  livings,  trustees  to  have  during  minority,  547 

PROTECTOR  OF  SETTLEMENT, 
appointment  of,  530 

PUBLICATION, 

bequest  of  weekly,  to  trustees,  207 
power  of  sale  of,  211 

of  shares  in,  210 

PURCHASE-MONEY, 

power  to  allow  time  for  payment  of,  84  n. 


INDEX  TO   THE  F0KM8,  729 

PURCHASE, 

power  for  trustee  for  sale  to,  85  n.,  187 
son  to,  at  a  valuation,  260 
sons  suooessivelj,  261  n. 
to  invest  money  in  purchase  of  land,  149 
trust  to  invest  in  purchase  of  land,  429,  443  n. 
do.    at  request  of  tenant  for  life,  553 
recital  of,  of  real  estate,  638 
PURCHASER, 

not  bound  to  see  that  sale  necessary,  381,  513 
RAILWAY, 

power  to  grant  right  of  making,  for  a  term  of  years, 

417 
transfer  of  bonds  of,  621 
REAL  ESTATE, 

general  devise  of,  iee  General  Devise 
specific  devise  of,  see  Freeholds,  Coptholds 
trust  for  management  of,  see  Management 
of  rents  till  sale,  see  Rents 

during  minorities,  see  Minorities 
devise  of,  in  strict  settlement,  see  Sbttlbkent 

for  payment  of  debts,  see  Debts 
power  to  invest  in  purchase  of,  149 

for  trustee  for  sale  to  purchase,  85  n.,  187 
for  son  to,  at  a  valuation,  260 
sons  successively  to,  261  n. 
recital  of  sale  of  parts  of,  624,  627 
of  purchase  of,  638 

conveyance  of,  to  new  trustees, 

land  acquired  subsequent  to  settlement,  623 
comprised  in  original  settlement,  624 

settlement  and  subsequently  ac- 
quired, 640,  642 
in  will,  654,  656 
by  trustees  to  preserve  oontingent  remainders,  633 
RECEIPT, 

power  to  trustees  to  give,  56  n. 

where  English  and  foreign  trustees,  373 
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power  to  trustees  to  give  where  real  estate  limitdd  in  strict 
settlement,  445  n. 
executors   to  give   for  money   to  be  raised  by 

trustees,  560 
infant  to  give,  73,  137 

for  chattels,  69  n. 

RELEASE, 

of  debt  owing  to  testator,  see  Debt 

of  claims  on  testator's  estate  to  be  given,  288 

power  to  trustees  to  release  part  of  security,  292 

RENEWAL,  see  Lease 

RENT-CHARGE, 

limitation  o^  for  life,  458 

for  separate  use  without  anticipation,  460 
after  estates  tail,  461,  520 
to  increase  in  certain  events,  533 
trusts  of  term  for  securing,  472 

Tariation,  where  rent-charge  free  of  duty,  473  n. 
power  for  donee  of,  to  appoint  a  term  to  secure,  534 

female  tenant  for  life,  to  appoint  to  surviving 

husband,  476 
do.  combined  with  power  to  jointure,  477  n. 
to  sell  in  consideitttion  of,  512 
to  be  considered  as  ordinary  rents  and  profits,  513 
proviso  for  cesser  of,  during  existence  of  issue  male,  534 
in  lieu  of  tithes,  devise  of,  for  life,  with  remainder  in  tail, 
314 

RENTS  AND  PROFITS,  see  Income 

application  of,  until  sale,  50,  51  n.,  512 

where  no  tenant  for  life,  118 
of  purchased  land  till  sale,  152 
fee  farm  rent  to  be  treated  as,  513 
appointment  of,  to  go  in  same  manner  as  income  of  person. 

alty,  282 
application  of,  during  minorities,  see  MnroRiTT 
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RESIDENCE,  see  House,  Establishment 
provided  for  unmarried  females,  491 
gift  of  amiuity  during,  492 
condition  of,  imposed  on  deyisees,  495 

made  precatory  only,  497  n. 

RESIDUE, 

gift  of,  fee  General  Bequest  and  Devise 
under  a  power  of  appointment,  588 
trust  for  investment  of,  see  Investment 

payment  of  debts  out  of,  see  Debts 
power  to  divide,  without  conversion,  see  Appropriation 
legacies  not  becoming  vested  to  sink  into,  74, 102,  137,  138 

after  life  interest  to  sink  into,  193 
annuities,  on  cesser  to  sink  into,  111 
real  estate  on  non-appointment  under  power  to  sink  into, 

125 
not  becoming  vested  to  sink  into,  256 
house  and  furniture  after  life  interest  to  sink  into,  180,  354 
shares  of  children  dying  under  twenty-one  without  issue,  to 

sink  into,  264 
sum  to  be  raised  for  brother  and  his  family  to  sink  into, 
336 

one  share  of,  on  failure  of  prior  trusts  to  follow  other  shares 

of,  316 
advances  to  be  computed  in,  159  n. 
division  of,  postponed  till  certain  sums  fall  in,  198 
valuation  of,  to  be  at  discretion  of  trustees,  599 
alteration  in  number  of  shares  in,  by  codicil,  598 
provisions  against  intestacy  in  share  of,  264,  316 
recital  of  receipt  of  a  share  of,  615 

REVERSION, 

devise  of  freehold  estates  including,  518 

specific  devise  of,  546 

residue  not  to  be  divided  till  reversionary  interests  fall  in, 

198 
direction  not  to  sell,  88  n. 
tenant  for  life  not  to  be  entitled  to  income  in  respect  o^  50 
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REVOCATION, 

of  former  wills,  26 

of  appointment  of  trustee  by  codicil,  594,  596 

of  legacy,  by  codicil,  697 

of  legacies  and  share  of  residue  by  codicil,  600 
ROADS,  9ee  Easements 

power  to  lay  gut,  90 

to  appropriate  land  for,  503 

recital,  that  part  of  land  has  been  laid  out  in,  639 
SALE, 

trxLBt  for, 

general  devise,  in  trust  for,  29,  78 
do.  of  copyholds,  83  n. 
do.  after  providing  for  expenses  of  busi- 
ness, 187 
du.  including  land  abroad,  354,  361 
do.  where  testator  owner  of  undivided 

shares,  85  n. 
do.  to  pay  debts,  558 
general  bequest,  in  trust  for,  29,  82 
of  land  bought  with  trust  money,  151 
power  to  postpone  sale,  general  form,  49 

where  no  tenant  for  life,  116 
where  share  of  business  be- 
queathed, 203 
with  recommendation  to  re- 
tain particular  land,  361 
of  specified  parts  of  estate, 

50  n,  153,  298 
short  form,  294 
incorporated  with  trust  for 

conversion,  569 
of  personal  estate,  real  es- 
tate being  settled  without 
trust  for,  442 
recommendation  to  postpone  sale,  51  n. 
power  to  allow  time  for  payment  of  purchase-money, 
84  n. 
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SALE  — contin  ued 

trust  for, 

dause  giving  diacretion  as  to  mode  of,  659 
recital  of  sale  in  pursuance  of  trust,  626,  627 

power  of , 

of  furniture,  69  n.,  70  n.,  180 
heirlooms,  515 
business,  186 
periodical  publication,  211 
leaseholds,  shorty  220 
surface  and  minerals  separately,  81,  82  n. 
real  estate  specifically  devised,  257,  258 
general  power  applicable  to  real  and  personal  estate, 

234 
statutory  power,  236  n,  569 
in  case  personalty  deficient,  381 
of  real  estate  devised  in  tail  male,  425 

in  tail  with  limitations  to  fe- 
males, 455,  500 
to  tenants  in  common  in  tail, 

485,  486 
statutory,     with     variations, 
433  n. 
where  two  estates  settled  to^ifferent  uses, 

549  n. 
with  special  clauses  for  building, 501 — 507 
in  consideration  of  rent-charge,  512 
consent  of   beneficial   owners  required, 

50  n,  235,  264 
undivided  shares  not  to  be  sold  without 

concurrence  of  other  owners,  486 
reversionary  interests  not  to  be  sold,  88  n. 

SATISFACTION,  tee  Advances 

of  provisions  in  marriage  settlement,  will  not  to  be,   66, 

205 
of  covenant  to  pay,  legacy  to  be  in,  113 
of  claims,  benefits  by  will  to  be  accepted  as,  288 
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SECURITY, 

power  to  trustees  to  accept  limited,  for  a  charge,  292 

to  release  part  of,  292 
SEPARATE  USE, 

real  estate, 

devise  for,  absolutely,  99 

with  restnunt  on  anticipation,  124 
for  life,  448 

with  restraint  on  anticipation,  462 
of  rent-charge  for,  460 

peraoxial  estate, 

bequest  for,  absolutely,  29,  73 
for  life,  101 

without  anticipation,  87,  317 
gift  of  annuity  for,  104  n.,  125,  180 
of  residue  for,  absolutely,  293 

with  remainder  to  children,  140, 
317 
general  clause  that  gifts  to  females  shall  be  for,  214,  214  n. 
declaration  that  shares  appointed  shall  be  for,  592 
bequest  by  married  woman  of  property  belonging  to  her 
for,  584,  588 

SERVANTS, 

legacy  to  one,  75. 

several,  75  n. 

SETTLE, 

power  to  trustees  to  settle  questions,  54 
do.  where  power  of  allotment,  300 
do.  to  limited  executors,  121 

to  settle  shares,  tee  Sxttlemsnt 

SETTLED  ESTATES  ACT, 

power  of  leasing  by  reference  to,  92  n.,  420 

SETTLEMENT, 

confirmation  of,  by  will,  66 

will  not  to  be  in  satisfaction  of  provisions  of,  66,  205 

legacy  to  be  in  satisfaction  of  covenant  in,  113 
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SETTLEMENT— oon^tVitttfci 

share  of  daughter  to  be  paid  to  trustees  of,  115  n. 
advanoos  to  daughters  in,  to  be  brought  into  hotchpot,  166, 

199 
devise  of  reversion  limited  by,  518 

appointment  under  power  in,  of  jointure  and  portions,  575 

among  children,  588 
general  power  in,  579,  586 
recital  of,  giving  power  of  appointment  among  issue,  276, 

555 
in  default  of  issue,  582 
do.  (concise),  586 
conveyance  to  uses  o^  635,  641 
appointment  of  new  trustees  of,  tee  Trustees 

of  real  estate, 

on  sons  in  succession  in  tail  male,  388 

and  daughters  in  succession  in  tail,  449 
in  succession,  and  daughters  as  tenants  in 
common  in  tail,  461 
on  issue  in  male  line,  those  bom  in  testator's  life 

taking  life  interests,  518 
do.  the  limitations  being  equitable  (con- 
cise form)  527  n. 
do.  in  strictest  form,  exhausting  testa- 
tor's issue,  528  n. 
appointment  of  protector  of,  530 
reduction  of  estates  tail  to  life  interests,  see  Tail 
on  daughters  and  their  children,  242 
direction  to  settle  real  estate  when  purchased,  429 
power  for  tenant  for  life  to  appoint  in  strict  settle- 
ment to  his  issue,  561,  562  n. 
devise  of  copyholds  in  strict,  434 
leaseholds  do.,  435 
of  personal  estate  to  go  with  realty  in  strict  settlement, 
440,  443  n. 

of  residue  or  shares  of  residue, 

on  widow  and  children  who  attain  twenty-one,  35 

who  attain  twenty-five,  224 
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SETTLEMENT— c(WJ<i«w«cZ 

of  residue  or  ghares  of  residue, 

on  son  and  issue,  giving  a  protected  life  interest,  166 
do.  of  specified  sum  out  of  residue,  269 
do.  giving  annuity  to  son,  305 
who  is  imbecile,  383 
on  son  and  issue  with  accumulation  for  twenty-one 
*   years,  329 
on  children    with    accumulation    till   they  attain 

twenty-four,  355,  359 
of  share  of  profits  on  widow  of  deceased  son,  209 
on  daughters  and  their  children,  139,  171,  262 

who  attain  twenty-three,  273 
power  to  trustees  to  settle  moiety  of  daughter's  share, 

199 
to  vary  trusts  of,  143 
to  settle  shares  of  daughters  many- 

ing  under  twenty-five,  144  n. 
to  appoint    separate  trustees    of 
daughter's  share,  150  n. 
power  to  daughter  to  take  sum  out  of,  143  n. 
recommendation  to  daughter  to  settle  her  share,  283 
on  brother  and  his  unmarried  daughters,  108 

his  wife  and  children,  316 
sister  and  children  who  attain  twenty-five,  571 

her  husband  and  children,  317 
niece  and  children  who  attain  twenty-one,  101 

SHARES, 

undivided,  of  real  estate,  power  to  sell  and  lease,  85  n. 

not  to  be  sold  or  leased  unless 
other  owners  concur,  486 
in  a  weekly  publication,  power  to  sell,  210 

SHIFTING  CLAUSE, 

on  younger  son  becoming  his  father's  heir,  523 
on  succession  to  a  title,  539 

accession  of  family  estate,  541  n. 

of  estate  settled  by  same  will,  542  n. 
of  estate  of  specified  value,  543  n. 
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SHIFTING  CLAJJSE^cantinued 

in  name  and  arms  clause,  tee  Name  and  Arms 
to  enforce  residence,  see  Residbnob 

reverter  on  failure  of  issue  of  person  to  whom  estate  shifted, 
539,  545  n. 

SINKING  FUND, 

direction  to  form,  to  pay  expenses  of  improvements,  482  n. 

SOLICITOR, 

power  to  trustee  who  is,  to  charge,  135 

SONS,  see  Children,  Settlement 
gift  of  double  share  to,  198 
will  giving  bulk  of  property  to  eldest,  566 

SPORTING, 

to  be  under  control  of  beneficial  tenant  for  life,  463 

STATUTORY  POWERS, 

clauses  supplemental  to, 

appointment  and  indemnity  of  trustees,  55, 158,  445 
of  leasing,  by  reference  to  Settled  Estates  Act,  92  n.,  420 
of  sale  Und  exchange,  226  n.,  569 
appointment  of  new  trustees  under,  614,  651 

STOCK, 

legacy  of  specified  amount  of,  303 

of  all,  belonging  to  testator  at  death,  326 

SUCCESSION  DUTY, 

appointment  of  jointure  free  of,  575 
recital  of  payment  o^  630 

SURFACE, 

power  to  sell  separately  from  minerals^  81,  82  n,,  428 

SURRENDER, 

power  to  accept  surrender  of  lease,  54  n. 

to  take  value  of  surrendered  lease  into  account  in 
new  lease,  92 
covenant  to,  copyholds  to  new  trustees,  642,  666 

SURVIVORSHIP,  see  Accruer,  Tenants  in  Common 

VOL.   IV.  8  B 
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TAIL, 

devise  of  land  to  sons  in  succession,  in  tail  male,  388 

in  tail  male  and  tail  general,  449 

to  daughters  in  succession  in  tail,  449 

as  tenants  in  common  in  tail,  461,  546 

to  issue  in  male  line,  those  bom  in  testator's  life 

taking  life  interests,  518 

do.  equitable  limitations,  compendious  form,  527  n. 

do.  in  strict  entail  on  testator's  issue,  528  n. 

devise  of  tithe  rent-charge  in  tail,  314 

proviso  reducing  estates  tail  to  life  tenancies  in  case  of 

tenants  in  tail  by  purchase,  born  in  testator's  life,  391 

do.  in  case  of  persons  inheritable  under  limitations,  39  2n. 

do.  in  case  of  grandchildren  of  original  tenants  for  life 

(equitable  estates),  393  n. 

do.  where  estates  in  tail  male  and  tail  general  given 

to  same  persons,  450  n. 

TENANT  FOR  LIFE,  see  Life  Interest 

proviso  restricting  right  of  waste,  497,  498  n. 

to  specified  amount,  519 

trustees  to  cut  timber  at  request  of,  462 

clauses  reducing  tenant  in  tail  to,  see  Tail 

to  keep  in  repair  and  insure,  497 

take  income  from  testator's  death,  156 

bequest  of  personal  estate  to  first,  517 

power  to,  to  charge  sum  of  money  on  real  estate  settled,  474 

[For  other  powers  of  tenant  for  life,  see  heading  relating  to 
subject  matter  of  power.] 

TENANT-IN-TAIL,  see  Tail 
TENANTS  IN  COMMON, 

devise  of  realty  to  two  persons  as,  98 

with  survivorship,  191 
named  persons  as,  with  do.  565 
bequest  of  wines  to  children  as,  259 

to  two  persons  as,  for  life,  with  survivorship,'  302 
gifts  to  children  as,  with  cross  trusts,  see  Agcbuer 
devise  to  daughters  as,  in  tail,  with  cross  remainders,  461 
children  as,  with  cross  executory  devises,  257,  562 
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TERM, 

limitation  of,  4-38 

trusts  of,  to  raise  money  for  debts  and  legacies,  469,  525 

to  secure  rent-charges,  472 

to  provide  residence  for  unmarried  women,  491 

to  secure  annuities,  492 

to  paj  interest  on  debts,  493 

to  raise  portions,  534,  535 
power  to  donee  of  rent-charge  to  appoint,  534 
appointment  of,  to  secure  jointure  and  portions  under  a 

power,  577 
assignment  of,  to  new  trustees,  G45 

TIMBER, 

direction  to  trustees  to  cut,  at  request  of  beneficial  tenant 

for  life,  462 
power  to  trustees  to  raise  money  by  sale  of,  470 
tenant  for  life  only  to  cut  for  repairs,  or  decaying  timber, 

497 
to  specified  amount,  519 
not  to  cut  ornamental,  498  n. 

TITHE  RENT-CHAKGE, 
devise  of,  314 

TITLE, 

power  to  dispense  with  production  of  lessor's,  55 

to  purchase  with  less  than  marketable,  160,  445 
shifting  clause  on  accession  to,  539 

TRADE,  see  Business 

TRANSFER, 

recital  of  intention  to  make,  of  stock,  611 
do.  of  mortgage  and  bonds,  619 

of  shares  of  fund  to  adult  children,  631 
of  railway  bonds,  621 

TRUST  ESTATE, 

devise  of  trust  estates,  58 

special  directions  as  to  transfer  of,  when  new  tnistees  are 
appointed,  374 
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TJRUST  ESTATE— con/intt^i 

declaration  of  tru^t  of,  on  appointment  of  new  trasteea  of 

settlement,  612,  613  n. 
variation,  where  advancement  has  been  made  not 

of  trust  funds,  618 
do.  of  will,  649 
recital  of  present  state  of,  617,  647 

TRUSTEES, 

legacy  to,  95,  595,  596 

of  annual  sum  to,  as  remuneration,  323 

statutoiy   clause   as    to    indemnity,  and  appointment  of 

new,  55 
variation,  where  power  to  invest  in  land,  157 ,443 

where  only  two  trustees  originally,  445 
indemnity  clause,  iee  Indemnity 
power  to  give  receipts,  see  ReceipIs 

manage  till  sale,  see  Management 

accept  limited  security,  292 

release  part  of  security,  292 

determine  specific  bequest,  settle  questions,  &c.,  54 

where  power  of  allotment^  300 
charge  for  professional  services,  135 
allot  specific  property  to  themselves,  155 
sell  to  themselves,  85  n. 
at  a  valuation,  177 
do.  to  one  of  themselves,  187 
act  independently  of  foreign  trustees,  371 
invest  in  names  of  some  only,  205,  373 
appoint  new,  56  n. 

do.    statutory  power,  55,  157,  443 

separate  trustees  of  daughter's  share,  150  n. 
declaration  as  to  devolution  of  powers  of,  56,  253 
do.         where  real  estate  settled  strictly,  447  n. 

exempting  from   accounts  except  to  modified 

extent,  210 
that  trusteeship  shall  cease  on  marriage,  135 
decision  of  majority  shall  be  binding,  177 
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TBJJSTEES^carUinued 

declaration  that  trustees  interested  may  act  or  abstain,  301 

do.     as  to  a  business  bequeathed,  178 
that  trustees  interested  shall  not  act,  204 

subsequent  approbation  shall  be  equiva- 
lent to  prior  consent,  283 
as  to  transfer  of  trust  property  on   appoint- 
ment of  new  trustees,  special,  374 
revocation  of  appointment  of,  594 
appointment  of  substituted,  by  will,  253 

by  codicil,  594,  596 

appointment  of  new,  of  settlement, 

comprising  stock,  (by  endorsement),  611 

reversionary  interests  which  have  fallen 
into  possession,  614 

mortgage  debt,  railway  bonds,  and  real 

estate,  619 

proceeds  of  sale  of  land,  627 

settled  real  estate,  633 

do.  freehold,  copyhold,  and  leasehold,  and 

heirlooms,  &c,  637 

term,  645 

in  place  of  deceased  trustee,  611 

retiring  trustee,  614,  610 

trustee  refusing  to  act,  624,  628 

one  deceased  and  one  retiring,  633 

under  statutory  power,  614 

recital  of,  by  deed  of  even  date,  622 

of  a  hospital,  660 

ofwiU, 

comprising  real  and  personal  estate  given  in  trust 

647 
freehold,  copyhold,  leasehold,  and  chat- 
tels, 651 
sums  of  stock,  appropriated  on  specific 
trusts,  658 
under  statutory  power,  651 
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TWENTY-FIVE,  see  Children 

clause  extending  minority  to  age  o^  229 

power  to  postpone  vesting  of  son's  shares  till,  226  n. 

gift  to  children  living  at  death  and  issue  of  deceased  who 

attain,  225 
income  of  share  between  twenty-one  and  twenty-five  to  be 

paid  to  legatee,  227  n. 
to  be  applied  for  maintenance,  228 
settlement  on  child,  part  of  income  being  accumulated  till, 

357 
gift  to  eldest  son  who  shall  attain,  567 

of  sister  who  shall  attain,  567 
trusts  for  testator's  younger  children  who  attain,  or  dio 
under,  leaving  issue,  570 
do.  as  to  sister's  children,  571 

VALUATION, 

power  to  sell  to  children  at,  177 

business  at,  187 
direction  to  trustees  to  make,  289 
of  trustees  to  be  conclusive,  290 
of  residue  to  be  at  discretion  of  trustees,  599 

VENTRE  SA  MERE, 

person  in,  to  be  considered  unborn,  391,  523 

WASTE, 

limitation  of  life  estate,  determinable  on  commission  of, 
499  n. 
do.  without  impeachment  of,  387 
do.  with  limited  power  of,  497,  519 

WAY,  see  Easements, 

power  to  grant  rights  of,  for  term  of  years,  41 7  n. 

WEARING  APPAREL, 
bequest  of,  26 

WEST  INDIES, 

devise  of  estate  in,  with  powers  of  management,  «fec.,  361 
estate  in,  included  in  general  devise,  518 
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WIDOWHOOD, 

gift  of  freeholds  to  testator's  wife  during,  566 
residue  of  personal  estate,  do.  570 
general  residue,  do.  36,  86 
moiety  of  residue,  do.  223 
annuity,  do.  103  n. 
leasehold  house,  do.  219 
furniture,  do.  67,  566 
share  of  residue  to  son's  wife  during,  168,  209 

WIFE, 

legacy  to,  28 

bequest  of  furniture  to,  absolutely,  26,  221,  376 
residue  to,  absolutely,  579 
leasehold  house  to,  absolutely,  27 

with  household  effects  do.,  123, 
331 
house  and  furniture  for  life,  179,  347 
annuity  to,  103 
trust  for,  during  widowhood,  see  Widowhood 

to  pay  income  to,  for  maintenance,  see  Maintenance 
clause  protecting  against  advances,  where  share  of  residue 

given  to,  159  n. 
power  to  donee  to  give  life  interest  to,  see  Life  Interest 

WILL, 

clause  of  forfeiture  if  any  donee  dispute,  573 
recital  of,  settling  a  fund  on  testator,  589 

dividing  residue  among  children,  600 
giving  real  and  personal  estate  on  trust,  646 
settling    freeholds,    copyholds,   leaseholds,    and 

chattels,  652 
probate  of,  647 

with  codicils,  653 
conveyance  to  uses  of,  619,  655 

WINES, 

bequest  of,  absolutely,  26 

to  children  as  tenants  in  common,  259 
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YOUNGER  CHILDREN, 

limitation  to,  in  tail  male,  521 
becoming  eldest^  shifting  clause,  523 
trusts  of  sum  of  money  for,  at  twenty-five,  570 
portions  for,  534 


END   OF   VOL.    IV. 


BBAOBURY,  AOMKW.  &  CO.,  PRINTERS,  WHITBnilARS. 


3  blDS  Ob  137  A17  5 


